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CASBS 


IN  THX 


VICE-CHANCELLOR'S  COURT. 


FIRST  CIRCUIT. 


WILLIAM  T.  McCOUN,  Esq.,  Vice  Chancellor. 


Phiups,  Administrator,  &c.,  and  others,  v.  Bjbldbn, 
Executrix  of  Belden,  and  others. 


As  ft  gsMnlnito,  wbtn  u  aceonm  is  made  np  and  raadared  in  da*  fonn,  be  to  wIhmii  it  i« 
readored  la  boimd  toezamiaa  the  tame  or  to  procnre  aome  ooe  to  eiainliie  it  for  him ; 
•ad  if  he  admim  tlw  accoont  to  be  conf>et.  It  becomea  a  auted  accoant  and  ia  binding 
upon  both  partiea— the  Imlanee  being  the  debt  which  may  be  aued  for  and  recovered  at 
law  upon  the  baafai  of  an  inHmul  eomputastent.  So,  if  Inatead  of  an  exprem  admiaaion  of 
ifte  eorreetneaa  of  tiie  account,  the  party  reeelTlng  it  Iceepa  tiie  aame  by  him  and  makea 
BO  objection  within  a  reasonable  time,  he  will  be  considered,  flrom  his  silence,  as  acqnl- 
eseing  and  be  eqnally  boond  by  it  as  a  stated  account.  iMtlier  party  attempts  to  lm> 
peach  the  settlement  and  to  open  the  accoonts  for  re-examination,  either  wlmlly  or  in 
part— and  which  can  <mly  be  done  upon  the  ground  of  fraud,  mistake  or  error— the  bur- 
then of  proof  resia  upon  the  party  impeaching  and  he  must  prove  the  fraud  or  point  out 
the  error  or  mistake  mi  which  he  relies. 

1^  eaaea  a&owiog  enqnliy  into  accounts,  where  there  has  been  a  confidential  rdatioasbip 
between  the  parties,  do  not  extend  the  doctrine  to  a  settled  account  between  principal 
aad  land  agent  where  tliere  has  been  an  actual  accounting,  evmi  altliottgh  there  may 
have  been  great  confidence  aad  trust 

Equity  gives  great  effect  to  the  lapse  of  time  and  discourages  claims  not  promptly  made, 
especially  where  there  has  been  no  penooal  disability  or  other  impediment. 

Where  enough  appears,  la  a  suit  for  account,  to  induce  a  belief  of  errors  and  that  tcconnn 
require  correction,  it  la  the  duty  of  the  court  to  pennlt  it  to  be  done  by  giving  leave  to 
sarchaige  and  lialsify. 

Parties,  in  being  allowed  to  surcharge  and  falsify,  wiU  be  limited  to  such  matters  aa  they 
have  spedflcally  alleged  to  be  overcharges,  Mrors  and  omissions. 

Distfaeiion  between  snrchaiviBg  and  falsifying  and  accounting  generally :  Where  liberty 
is  given  to  surcharge  and  falsify,  the  court  talms  the  account  to  be  a  suted  and  sealed 
account  and  establishes  it  as  such.  If  either  pwty  can  show  an  omission,  for  which  an 
^atry  of  debit  or  credit  ought  to  be  made,  such  party  surcharges,  i.  e.  adds  to  the  ac- 
coant, and  if  any  thing  should  be  Inserted  which  is  wrong,  he  is  at  liberty  to  show  It,  and 
this  is  a  IhArification.   Tiw  vnut  frotandi  is  always  on  the  party  making  the  sui charga 
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or  fUsificatibn ;  and  If  he  raila  to  prove  It,  Uie  aeooant  mtm  lUuid  u  cotrect  Bat,  fn  u 
general  accounting,  the  party  producing  the  account  murt  ebow  the  itemi  to  be  correct. 
O.  and  P.  were  owners  of  a  large  landed  estate  divided  into  farAs.  Many  yean  ago  th«y 
appointed  T.  B.  their  general  agent  to  manage  the  eaUte  and  its  tenantry  and  to  agrM 
with  purchaseni  and  to  receive  all  the  money  and  revenue  arising  fW>m  It.  This  agency 
continued  to  1791,  when  A.  B.  (nephew  to  T.  B.)  was  appointed  sub-agent.  la  1808,  T. 
B.  died ;  and  A.  B.  became  the  general  agent.  Boon  afterwards  O.  died,  but  tlie  whole 
estate  descended  to  P.  who  continued  A.  B.  as  such  agent  down  to  1896.  The  powers  of 
A.  B.  as  given  to  him  by  O.  and  P.  were  those  of  a  general  agent  and  steward.  O.  aaA 
P.  were  in  every  way  competent  to  sorutinlxe  the  accounts  of  A.  B.,  but  sdO  they  wen 
averse  to  the  trouble  of  it  and  relied  entirely  upon  his  integrity  and  went  Into  bo  mlnote 
examination  of  them.  He  received  money  and  acted  generally  In  the  agency ;  and  tnm 
time  to  time  shewed  accounts,  books  of  entries,  vouchers,  and  copies  of  receipts  given 
by  him  and  paid  balances  as  stated  to  the  parties  and  they  gaye  him  reeeipCs  and  aelmowl- 
edged  the  accounts  to  be  settled.  Hblv  that  this  was  diflbrent  fktm  a  ease  of  eooHden- 
tlal  relationship ;  and,  upon  a  bill  filed  by  P.  in  1689.  against  A.  B.  for  a  general  aeeoant- 
ing,  Dbcrsbd  the  aeconntt  rendered  and  signed  to  be  stated  and  settled  aeeounts.  But 
inasmuch  as  some  particular  errors  and  omissions  wen  expressly  eJuugad,  tbt  eo«rt  al- 
lowed the  parties  to  sarcharge  and  falsify  as  to  these,  bat  no  f^uthec 
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The  original  bill  in  this  cause  was  filed  in  the  month  of 
February,  one  thousand  eight  hundred  and  twenty-nine,  by 
Captain  Frederick  Philips,  in  his  individual  capacity,  and 
as  administrator  of  his  mother,  Margaret  Ogilvie,  deceased, 
(and  to  whom  he  was  sole  heir  and  next  of  kin,)  against 
Amos  Belden,  for  an  account  of  his  agency  of  their  estates. 
The  bill  also  sought  to  set  aside  a  conveyance  made  by 
Captain  Frederick  Philips,  and  Samuel  Gouvemeur  and 
Mary  his  wife  to  Amos  Belden,  of  a  farm  on  which  he  re- 
sided ;  and  the  complainants  claimed  payment  of  large  siuns 
of  money  growing  out  of  his  agencies,  alleged  to  be  du^  to 
the  said  Frederick  Philips  at  the  time  the  bill  was  filed,  both 
in  his  own  right  and  in  his  character  of  administrator  of 
Mrs.  Ogilvie. 

Soon  after  filing  the  bill  the  original  complainant  died  in- 
testate ;  and  the  suit  was  revived  by  and  in  the  name  of 
his  grandson,  Frederick  Philips,  as  his  administrator,  and 
who  had  also  become  administrator  de  bonis  non  of  Mrs. 
Ogilvie,  as  well  as  in  the  names  of  Samuel  Gk>uvemeur  and 
Mary,  his  wife :  Mrs.  Gouvemeur  being  the  daughter,  sole 
heiress  and  next  of  kin  of  Captain  Philips. 

After  the  answer  had  been  put  in  and  proofs  were  closed, 
the  defendant,  Amos  Belden,  died ;  and  the  suit  was  then 
revived  against  the  present  defendants,  who  were  the  widow 
and  children,  executors  and  devisees  of  Amos  Belden. 


VICE-CHANCELLOK'S  COURT. 

The  cause  was  now  heard  upon  pleadings  and  proofs, 
which  were  of  very  great  length. 

The  following  is  a  succinct  history  of  the  agency :  Mrs. 
QgUTie,  and  her  son  Captain  Philips,  were  the  owners  of  a 
very  large  landed  estate,  called  Philip's  Patent,  comprising 
a  large  portion  of  what  is  now  Putnam  county.  Thomas 
Belden,  the  uncle  of  Amos  Belden,  had  the  agency  of  these 
lands  from  a  very  early  period.  In  the  year  one  thousand 
seven  hundred  and  ninety  one,  Mrs.  Ogilvie  and  Captain 
Philips  appointed  Amos  Belden  the  sub-agent  or  assistant 
to  his  uncle,  who  was  continued  in  the  agency,  and  whose 
powers  did  not  entirely  cease  until  near  the  period  of  his 
death,  which  took  place  in  the  year  one  thousand  eight  hun- 
dred and  six.  Amos  Belden,  at  first,  resided  with  his  uncle, 
and  acted,  in  some  measure,  under  his  direction ;  but,  grad- 
ually, the  whole  of  the  duty  devolved  upon  him.  On  the 
fourth  day  of  February  one  thousand  eight  hundred  and  sev- 
en, Mrs.  Ogilvie  died,  being  then  almost  eighty  years  of 
age ;  and  upon  her  demise,  the  whole  estate  descended  to 
her  SOB,  Uaptain  Philips,  who,  from  this  period,  was  the  sole 
proprietor  of  the  estates,  and  Amos  Belden,  his  sole  agent, 
down  to  about  the  close  of  the  year  one  thousand  eight  hun- 
dred and  twenty-six.  The  powers  of  the  latter  as  receiver, 
both  from  Mrs.  (^vie  and  Captain  Philips,  were  those  of  a 
general  agent  and  steward.  The  patent  or  manor  was  di- 
vided into  farms;  and  many  of  them  were  occupied  by 
tenants. 

Mr.  Belden,  as  agent  and  steward,  collected  the  rents, 
made  contracts  for  leases,  negociated  sales  of  some  of  the 
lands  to  settlers,  and  prepared  the  leases  and  conveyances 
wluch  the  proprietors  executed,  and  handed  to  him  to  be  de- 
livered— leaving  it  entirely  to  him  tO' receive  the  considera- 
tion money,  (where  money  was  to  be  paid)  or  to  take  notes 
or  bonds  and  mortgages  for  security,  and  to  hold  the  same, 
and  coUect  the  principal  and  interest  monies  whenever  due. 
And  as  he  resided  upon  the  patent,  and  the  proprietors  lived 
in  New  York,  the  general  superintendence  and  management 
of  the  estate  and  its  tenantry,  and  the  agreeing  with  pur- 
chasers, and  the  receiving  of  money  and  the  revenue,  were 
confided  to  him.     In  this  way  large  amounts  of  money  came 
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into  his  hands  during  the  time  of  his  agency ;  and,  for  these 
he  was  to  account. 

The  bill  charged,  in  substance,  as  regarded  Mrs.  Ogilvie, 
that,  by  agreement,  she  was  to  allow  him  a  commission  of 
seven  and  a  half  per  cent,  on  all  monies  he  collected.  That, 
from  her  great  confidence  in  him,  the  bonds,  rent-rolls,  notes, 
&c.  to  a  large  amount,  belonging  to  her,  which  had  been  in 
the  hands  of  the  uncle,  Thomas  Belden,  her  former  agent, 
she  permitted  to  pass  into  the  possession  of  Amos  Belden, 
without  any  inventory  or  statement  being  made  of  the  same. 
Also,  that  no  accounts  of  the  estate,  showing  any  disposi- 
tion of  the  bonds  and  notes  or  of  the  lands  sold  or  monies 
collected  and  disbursed,  with  vouchers,  were  ever  furnished 
by  him  to  Mrs.  Ogilvie,  nor  did  she  ever  call  for  such  ac- 
coonts ;  and  she  never  examined  even  the  imperfect  state- 
ments which  he  did  occasionally  furnish — ^and,  from  her 
age,  habits  of  life,  and  inexperience  in  accounts,  she  was  in- 
capable of  making  a  proper  examination  of  the  same,  while 
her  confidence  in  him  was  such,  as  never  made  her  think  it 
necessary.  The  bill  also  alleged  that  a  large  amount  of 
notes,  bonds  and  money,  belonging  to  Mrs.  Ogilvie  remain- 
ed in  his  hands  at  the  time  of  her  death*  in  the  year  one  thou- 
sand eight  hundred  and  seven ;  and  no  account  thereof  had 
since  been  rendered  to  Captain  Philips,  although  the  same  was 
frequently  requested.  That  Captain  Philips  was  easy  and 
thoughtless  in  business  matters,  and,  on  account  of  having 
perfect  confidence  in  this  agent,  never  insisted  on  a  settlement 
of  Mrs.  Ogilvie's  accounts,  until  a  short  time  before  the  filing 
of  the  bill,  when  the  agent  refused  to  settle  the  same,  alleg- 
ing his  having  made  a  full  settlement  with  Mrs.  Ogilvie, 
shortly  before  her  death.  That  the  complainant  had  lately 
discovered  the  fact  of  Mr^.  Ogilvie's  having,  at  different 
times,  signed  receipts  in  fiill,  and  accounts  current  for  the 
agent  as  presented  by  him,  on  the  credit  side  of  which  ac- 
counts a  gross  sum  merely  was  entered,  whilst,  on  the  debit 
side,  the  charges  were  in  detail,  and  Mrs.  Ogilvie  signed 
the  same  from  a  blind  confidence,  without  examining  the  ac- 
counts or  books  or  exhibiting  or  examining  of  vouchers, 
and  in  ignorance  of  the  eflfect  of  the  papers  so  signed.  That, 
in  such  accounts,  there   were  various   overcharges,  and. 
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Hmongst  theniy  a  demand  of  five  per  cent,  conunission  on 
saJes  of  land,  in  addition  to  a  general  compensation  to  the 
agent,  which  charge  was  unjust  and  unauthorized  and  un- 
known to  Mrs.  Ogilvie,  and  wholly  unknown  to  the  com- 
plainant until  recently.  The  bill  further  stated,  that  the  de- 
fendant, Amos  fielden,  never  prepared,  even  upon  his  own 
books,  any  regular  statement  of  the  property  of  Mrs.  Ogil- 
▼ie  remaining  in  his  hands  at  her  death,  but  continued  to 
receive  large  sums  of  money  from  such  property,  and,  in 
some  cases,  credited  the  same  to  the  complainant,  without 
ryinkjng  any  distinction  in  his  entries  between  such  monies 
and  those  received  from  the  individual  estate  of  the  com- 
plainant ;  and  had  so  blended  the  accounts,  that  no  fair  and 
just  settlement  of  them  could  be  efiected«  until  a  similar 
settlement  of  his  accounts  with  the  complainant  individually 
was  made,  and,  vice  vena. 

The  bill  then  set  forth,  that  the  agency  of  Mr.  Belden  for 
Captain  Philips  was  of  the  same  character  as  the  one  with 
Mrs.  Ogilvie,  and  the  compensation  similar,  until  the  year 
one  thousand  eight  hundred  and  eleven,  when  the  commis- 
sion for  his  services  was  reduced  to  five  per  cent.,  in  con- 
sideration of  large  sums,  which  he  would  thereafter  have  to 
receive  from  the  sales  of  land — ^under  an  agreement  for  an 
appraisement  of  the  farms  to  the  tenants  as  purchasers. 
That  a  large  amount  of  bonds,  notes  and  other  securities, 
with  rent-rolls,  deeds  and  maps,  belonging  to  the  complain- 
ant, came  into  his  possession  directly  firom  Thomas  Belden, 
the  first  agent,  without  passing  through  the  hands  of  the 
complainant,  and  without  any  inventory  or  account  having 
been  furnished  to  him ;  and  from  the  great  confidence  he  had 
in  both,  the  complainant  permitted  a  transfer  without  requir- 
ing the  same.  And  in  addition  to  these,  and  during  the  time 
he  was  such  agent,  large  sums  of  money,  and  a  great  num- 
ber of  other  bonds,  notes  and  securities  belonging  to  the 
complainant,  came  into  his  hands.  That,  from  the  general 
habits  oi  life  of  Captain  Philips,  and  his  total  inexperience  in 
business,  and  in  keeping  accounts,  his  aversions  to  the^same, 
and  on  account  of  his  unbounded  confidence  in  the  agent,  he 
never  took  any  part  in  the  management  of  the  estate,  except 
in  the  execution  of  deeds  and  papers,  and  in  performing  such 
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other  occasional  acts  as  the  agent  suggested;  and  in  all 
which  eases,  the  complainant  acted  without  any  examimi- 
tion  or  knowledge  of  the  subject,  further  than  from  informa- 
tion of  the  agent ;  and,  in  general,  and  throughout  all  the 
transactions,   he   reposed  entirely'  upon  the  judgment  of 
this  agent.      The  bill  then  showed  various  transactions  in 
relation  to  the  estate,  and  of  sales  made  to  a  large  amount 
and  monies  received  by  the  agent;    charged    the  latter 
with  acts  ofmismanagement  and  remissness  of  duty,  where- 
by losses  had  been  sustained ;  and  impeached  the  fairness 
of  his  conduct  and  motives  in  becoming  the  purchaser 
and  in  procuring  from  the  complainant,  and  Gk>avemear 
and  wife,  a  conveyance  of  the  farm  on  which  he  resided 
as  a  tenant.     That,  at  different  times,  the  complainant  had 
executed  promissory  notes  to  him  for  large  amounts,  at  a 
time  when  he  was  entirely  ignorant  of  the  original  consid- 
eration and  merely  upon  the  agent's  representations,  with* 
out  any  knowledge  of  the  state  of  the  accounts  or  any  be- 
ing furnished  whereby  he  might  have  ascertained  whether 
he  was  really  indebted  in  the  amount  of  such  notes.    That 
some  of  such  notes  were  continued  by  renewals,  with  com- 
pound interest  charged,  and  were  finally  taken  up,  by  as- 
signing various  bonds  and  mortgages  to  the  agent :  all  of 
which  was  done  in  ignorance  of  the  true  state  of  the  acocHmts^ 
and  upon  an  entire  trust  of  the  good  faith  of  the  agent    The 
bill  set  forth  several  other  transactions  in  relation  to  bonds 
and  mortgages,  in  which  the  complainant  alleged  he  had 
been  overreached  and  defrauded.    That  in  the  year  one 
thousand  eight  hundred  and  twenty-six,  the  agent  obtained  a 
note  from  him  for  two  hundred  and  fifty  one  pounds  six  shil- 
lings and  two  pence,  but  did  not  furnish  any  statement  of 
his  general  account,  nor  did  the  complainant  examine  any 
part  of  his  accounts,  but  gave  the  note  thoughtlessly,  and 
relying  entirely  upon  the  representations  of  the  agent,  and 
believing  all  errors  would  be  rectified  on  a  general  settle- 
ment.   That,  upon  receiving  monies  at  different  times  from 
the  agent,  this  complainant  had  given  receipts,  which  purport- 
ed to  be  in  full,  and  had  also  signed  some  of  the  accounts  as 
correct;  but,  upon  the  signing  of  accounts  and  receipts  in 
full,  the  complainant  never  examined  the  general  account  or 


VICE-CHANCELLOR*a  COURT, 

Toucherst  nor  were  vouchers  exhibited,  and  he  put  his  name 
to  them  in  ignorance  of  their  true  state,  being  extremely 
thoughtless  in  money  matters,  and  particularly  with  the 
agent,  for  whom  he  was  in  the  habit  of  signing  all  papers 
suggested  by  him,  without  reflection,  and  in  full  confidence. 
That  he  had  not  knowingly  or  intentionally  released  the 
Sigent  from  his  general  liability  to  account  for  his  agency 
dmii^  the  whole  period  of  the  time  or  any  part  of  it.  That 
he  had  lately  called  for  an  account  of  transactions  commen- 
cing with  the  agency ;  and  after  various  negociations,  the 
agent  had  lendeied  an  account,  beginning  with  the  year  one 
tfaousand  eight  hundred  and  eight  but  refused  to  render  any 
prior  to  that  time,  alleging  a  receipt  in  full  to  have  been  giv- 
en up  to  this  period ;  and  that  no  account  of  the  agency, 
since  one  thousand  eight  hundred  and  eight,  shewing  the 
agent's  receipts  and  payments  or  how  the-  property  had 
ever  been  disposed  of  or  what  remained  due  at  the  times 
of  obtaining  the  receipts  in  full,  had  ever  been  rendered. 

The  bill  alleged  the  accounts  rendered  since  the  year 
Mie  thousand  eight  hundred  and  eight,  to  be  grossly  defec- 
tive, and  as  containing  many  improper  charges  ;  and  pro- 
ceeded to  point  them  out.  It  prayed,  amongst  other  things, 
a  general  account  of  both  agencies,  from  the  commencement 
of  them. 

The  defendant,  Amos  Belden  set  up  his  accounts  with 
Mrs.  Qgilvie  to  within  a  short  time  of  hep  death,  as  settled 
accounts  ;  and  the  same  thing  with  regard  to  his  agency  for 
Captain  Philips,  up  to  the  twenty-sixth  day  of  November, 
one  thousand  eight  hundred  and  twenty-six:  and,  conse- 
quently, that  the  complainant  was  not  entitled  to  call  for  a 
general  account  at  the  present  period. 

In  support  of  the  answer,  and  as  evidence  of  the  settle- 
ments, the  defendant  produced  various  stated  accounts  be- 
tween  him  and  Mrs.  Ogilvie,  and  between  him  and  Captain 
Philips,  made  at  di^rent  times  and  in  regular  succession,  and 
which  had  acknowledgments  written  at  the  bottom,  explana- 
tory of  their  being  settled  accounts,  signed  by  the  party,  and 
then  receipts  subjoined,  specifying  the  sums  and  payments  of 
balances.  The  signatures  were  admitted  to  be  genuine ;  and, 
in  many  instances,  the  bodies  of  the  receipts  and  acknowledg- 
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ments  given  by  Captain  Philips  were  in  bis  own  hand  writin^^ 
The  accounts  exhibited  by  the  defendant,  as  thus  settled  with 
BELDcir.  Mrs.  Ogilvie,  conunenced  in  the  year  one  thousand  seven 
hundred  and  ninety-two,  and  appeared  to  have  been  regu- 
larly continued,  with  settlements  at  reasonable  distances, 
down  to  one  thousand  eight  hundred  and  seven.  On  the  ninth 
day  of  December,  one  thousand  eight  hundred  and  six,  a 
short  account  was  made  up  and  the  balance  paid  to  her, 
when  she  signed  a  receipt,  expressed  to  be  in  full  for  money 
on  bonds  and  notes.  On  the  twenty-first  day  of  January, 
one  thousand  eight  hundred  and  seven,  Mrs.  Ogilvie  gave 
another  receipt  to  Mr.  Belden,  for  two  hundred  and  sixty- 
two  pounds,  six  shillings  and  three  pence,  in  full  for  money 
collected  of  the  tenants  to  that  day.  The  accounts  which 
the  defendant  exhibited,  as  settled  between  him  and  Captain 
Philips,  commenced  with  the  agency,  in  one  thousand  seven 
hundred  and  ninety-one,  and  terminated  in  the  year  one 
thousand  eight  hundred  and  twenty-six.  The  last  of  the 
series,  embracing  a  period  of  nine  months,  from  February  to 
November,  one  thousand  eight  hundred  and  twenty-six,  and 
made  out  (like  the  preceding  accounts)  in  the  form  of  debit 
and  credit,  giving  liie  items  in  detail,  with  dates  and  sums, 
and  stating  a  balance  against  Captain  Philips  of  two  hundred 
and  fifly-one  pounds,  six  shillings  and  two  pence,  was  under* 
written  and  signed  by  Captain  Philips,  as  follows : 

**  Nov.  26.  Settled — I  giving  my  note  for  the  balance 
due  to  Amos  Belden,  viz.  £251.  6.  2."    ''  Fied'k.  Philips.** 

The  following  were  the  facts  which  the  court  deduced 
from  the  pleadings  and  proofs :  As  to  Mrs.  Qgilvie :  the  de- 
fendant made  up  acx^ounts  from  time  to  time,  as  her  agent» 
which,  with  the  aid  of  books,  contained  all  the  particularity 
necessary  to  a  full  understanding  of  the  different  entries. 
These  accounts  he  brought  with  him  to  the  house  of  Mrs* 
Ogilvie,  in  the  city  of  New  York,  where  he  lodged  during 
the  time  he  remained  in  the  city;  and  there  he  submitted 
them  to  her  inspection  and  examination.  He  likewise  gen- 
erally brought  his  original  book  of  accounts  with  him,  con- 
taining the  general  account  current  between  him  and  Mrs. 
Ogilvie,  and  which  showed  the  amounts  received  for  rents, 
and  on  notes,  sales  or  otherwise ;  also  a  book  in  which  he 
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had  taken  copies  of  all  receipts  given  by  him  for  monies 
collected  €ft  leceiTcd,  and  slurviring  on  what  account  each 
sum  of  money  had  been  paid  to  him  ;  and,  in  addition,  he 
oaed  to  produce  or  had  in  readiness  to  exhibit  all  vouch- 
ers iNrtiich  could  be  asked  for,  to  show  his  accounts  correct 
Thus  prepared,  the  parties  used  to  sit  down  together,  Mrs. 
Ogilvie  would  cursoiily  etamine  the  accounts,  and  look  into 
the  books  f  Mn  Belden  would  explain  such  items  to  her  as 
appeared  to  require  it ;  and  then,  she  seeming  to  be  satis- 
fied, he  would  pay  her  the  balance  as  stated,  and  for  which 
she  would  sign  a  receipt,  and,  at  the  same  time,  acknowl- 
edge the  account  to  be  settled.  In  all  these  transactions, 
the  greatest  friendship  prevailed ;  and  the  lady  reposed  in 
her  ag^nt  the  most  unlimited  confidence.  She  was  of  a 
mild  and  easy  disposition,  had  a  naturally  good  capacity, 
was  weU  educated,  and  independent  in  her  circumstances ; 
living  in  her  own  house,  at  an  expense  of  about  four  thou- 
sand dollars  tf  year,  and  superintending  the  disbursements  re- 
lating to  her  establishment.  Until  within  a  year  previous  to 
her  death,  Mrs.  C^ilvie  Was  able  to  look  into  accounts,  and 
had  capacity  sufllcient  to  understand  them,  provided  she  ap- 
plied her  nand  to  the  subject,  and  to  understand  the  nature 
and  effect  of  receipts :  but,  from  her  habits  of  life  and  dis- 
position, she  did  not  apply  herself  to  such  matters  or  bestow 
upon  them  the  attention  necessary  to  detect  errors  in  an  in- 
tricate account.  It  was  only  during  the  two  last  years  of 
her  life,  wtrile  laboring  under  infirmity  incident  to  age,  that 
she  employed  a  house  keeper.  The  illness,  of  which  she 
died,  was  of  short  duration.  Her  son,  Captain  Philips,  re 
sided  with  herir  There  were  several  relatives,  and  intimate 
friends,  men  of  high  character,  intelligent  and  of  business 
habits,  who  frequently  visited  her;  but  she  never  called 
upon  any  of  them  to  assist  in  examining  or  settling  accounts 
or  in  any  matters  of  business.  She  was  in  the  habit  of  re- 
lying entirely  upon  the  integrity  of  those  she  employed  or 
with  whom  she  dealt.  In  Mr.  Belden  she  had  the  most  im- 
plicit confidence ;  and  would  sign  papers  which  he  handed 
to  her,  vrithout  scrutinizing  or  examining  the  same  in  order 
to  ascertain  whether  they  were  correct  or  proper. 
The  same  kind  of  confidence,  and  to  a  like  extent,  was  felt 
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on  the  part  of  Captain  Philips,  in  Mr.  Belden,  and  the  like* 
friendship  subsisted  between  them.  He  had  received  a  lib- 
eral education,  was  a  Captain  in  the  British  army,  and  had 
been  in  active  service  during  the  revolutionary  war.  He 
retired  at  the  close  of  it,  and  received  his  half  pay  fov  life^ 
He  lived  as  a  gentleman,  was  fond  of  ease,  spent  his  oashr 
freely,  and  was  thoughtless  and  indifferent  about  money  con- 
cerns. But  he  was,  nevertheless,  intelligent,  possessing: 
more  than  ordinary  talents,  was  capable  of  understanding 
and  settling  accounts  and  transacting  business,  and  frequent- 
ly g&ve  directions,  and  attended  personally  to  his  affiurs. 
And  yet,  his  habits  of  life  had  produced  in  his  mind  an  aver- 
sion to  any  business  which  required  application,  as,  for  in- 
stance, the  investigation  of  accounts ;  and  this  aversion  dis* 
qualified  him,  in  a  great  measure,  from  sitting  down  and  ap- 
plying himself  to  such  subjects.  Hence,  hia  practice  wasr 
to  glance  at  accounts,  when  presented ;  and  U>  pay  them* 
without  much  examination.  He  trusted  to  the  integrity  of 
others ;  and  kept  no  books  of  accounts  of  any  consequences- 
Mr.  Belden's  method  of  making  out  and  submitting  his  ac- 
counts to  Captain  Philips  for  settlement,  and  of  producing 
his  books  and  vouchers,  and  the  manner  of  examining  them, 
when  together^  and  the  coming  to  a  settlement,  were  in  all 
respects  similar  to  the  course  pursued  with  Mrs.  Ogilvie.  In 
this  way  opportunities  were  siforded,  both  to  Mrs.  Qgilvie 
and  Captain  Philips,  for  investigating  the  conaeetness  of  the 
agent's  accounts,  and  detecting  errors,  if  any  existed.  But 
neither  of  them  ever  went  into  a  minute  examination  of  the 
accounts. 


Mr.  /•  Duer  and  Mr.  /.  Bluni  argued  for  the  complain- 
ants, on  the  following  points : 

(As  to  Mrs.  Osilvib's  AccoutUs.) 


1.  That  there  was  no  such  settlement  of  accounts  be- 
tween Margaret  Ogilvie  and  Amos  Belden  in  the  bill  men- 
tioned, as  ought  to  be  a  bar  to  the  account  now  sought 

2.  That  the  accounts  with  Mrs.  Ogilvie,  as  exhibited,  con- 
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tain  erroTS  and  extraTagaiH  charges ;  and,  on  that  groond, 
ought  to  be  opened^ 

3.  That  lapse  of  time  does  not  apply  as  an  objection  until 
after  the  confidential  relation  subsisting  between  the  parties, 
and  the  influence  growing  out  of  the  same,  had  ceased« 

4.  That  the  said  Amos  Belden  has  so  connected  and 
blended  his  account  of  Mrs.  Ogilvie's  estate,  with  his  ac- 
counts of  Captain  Philips'  estate,  that  the  latter  account  can-* 
aot  be  correctly  settled,  without  the  former  be  first  revised 
and  adjusted. 

{Az  to  Captain  Philips'  Accounts.) 
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1.  The  first  three  points  above  taken,  are  also  here  ta- 
ken as  applicable  to  the  accounts  between  Captain  Philips 
and  Amos  Belden,  as  his  agent,  as  in  the  bill  in  this  cause 
mentioned. 

2.  That,  supposing  there  had  been  such  a  settlement  of 
accounts  between  Capt  Philips  and  Amos  Belden,  as  would 
prima  fade  be  a  bar  to  opening  the  same,  yet  that  there  is 
evidence  of  such  Breaches  of  Trust  on  the  part  of  Amos 
Belden,  as  Agent  of  Capt  Philips,  as  to  render  it  the  duty  of 
this  Court  to  open  the  whole  of  the  said  accounts. 

3.  That  the  sale  of  the  Farm  and  advance  to  Joseph 
Hopkins  by  Amos  Belden,  as  in  the  Bill  mentioned,  and  the 
securing  his  own  debt  thereby  against  Hopkins,  were  gross 
Breaches  of  Trust,  for  the  loss  resulting  from  which  the  Es- 
tate of  Amos  Belden  is  in  equity  responsible. 

4.  That  the  canceling  of  the  bond  and  mortgage  of  Ste- 
phen Swift,  by  the  said  Amos  Belden,  as  set  forth  in  the  Bill, 
is  not  explained  or  justified  by  the  evidence  or  pleadings ; 
and  that  the  Defendants  are  responsible  for  the  loss  thereon. 

&  That  the  charging  of  compound  interest,  by  the  said 
Amos  Belden,  up«n  the  notes  and  securities  obtained  by  him 
from  the  said  Capt  Philips,  and  alledged  to  be  due,  and  the 
payments  thereof,  as  obtained  by  him  from  Captain  Philips, 
were  also  breaches  of  trust,  which  can  only  be  corrected  by 
opening  the  accounts  between  them. 

6.  That,  in  any  view  of  the  case,  the  complainants  are  en- 
titled to  a  decree  fot  a  reference  of  the  accounts  between  the 
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raxups     ^^  Margaret  Ogilvie  and  Amos  Belden,  and  the  accounts 
9.         between  Captain  Philips  and  Amos  BeldeUt  to  a  Master^  with 
BBLDBK.    liberty  to  the  complainants  to  surcharge  and  falsify. 

7.  That  the  notes  obtained  from  Capt.  Philips  by  Amos 
Belden,  ought  not  to  be  allowed,  without  proof  of  consider- 
ation. That  the  purchase  of  the  Farm  by  Amos  Belden, 
from  Captain  Philips,  as  stated  in  the  pleadings,  was,  under 
the  circumstances,  absolutely  void ;  and  that  the  complain- 
ants are  entitled  to  a  re-convevance  thereof. 

Mr.  Gerard^  and  Mr.  S.  A.  Foote^  based  their  arguments 
upon  these  points : 

I.  The  accounts  with  Mrs.  Ogilvie  are  stated  and  settled 
accounts : 

I.  On  account  of  the  receipts  and  settlements. 

'2.  Because  the  accounts  were  settled  in  the  mode  agreed 
upon  by  the  parties. 

3.  Oa  account  of  the  lapse  of  time  in  which  they  have 
been  acquiesced. 

II.  No  fraud  in  settling  them  is  shown ;  and  nothing  short 
of  that  can  open  them. 

III.  The  accounts  with  Captain  Philips  are  settled  and 
stated  accounts :  ^ 

1.  On  account  of  the  receipts  and  settlements. 

2.  Because  the  accounts  were  settled  in  the  mode  agreed 
upon  by  the  parties. 

.  3.  G^  account  of  the  lapse  of  time  in  which  they  have 
been  acquiesed. 

IV.  No  fraud  in  settling  them  is  shewn ;  and  nothing  short 
of  that  can  open  them. 

V.  The  allegations  in  the  Bill  as  to  the  Belden  farm,  are 
unfounded. 

VI.  If  true,  they  afford  no  reason  for  opening  the  accounts. 
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VIL  The  allegations  in  the  Bill,  as  to  the  Hojiuiis  fann» 

uafounded. 


.    YIIL  If  true,  they  afford  ao  reascm  for  opening  the  ao* 
counts. 

IX  Any  mistakes  or  inaccuracies  pointed  out  in  the  ao> 
counts,  afford  no  reason  for  opening  ibenif  beyond  rectifying 
such  mistakes  or  inaccuracieflu 

X.  The  Defendants  are  entitled  to  the  commission  of  five 
per  cent,  on  the  sales  not  charged  in  the  settled  accounts ; 
and  a  reference  must  be  ordered  to  a  Master  to  ascertain  the 
«moant  of  sales  on  which  that  commission  is  to  be  charged 
and  the  amount  of  the  note  for  two  hundred  and  fifty  pounds* 
on  the  settlement  in  November  1826,  now  held  by  the  De- 
fendants. 

XI.  The  Swift  bond  and  mortgage  was  paid  by  Mr.  BeU 
den  to  Captain  Philips,  at  the  time  it  was  cancelled ;  and  it 
was  not  a  subject  to  go  into  his  agency  accounts,  or  for  which, 
in  the  or^Unary  course  <^  business,  he  would  take  a  voucher. 


Ths  Vics4Jha]I€suj4>b. — Under  the  circumstances  detail-  *!th  Oct. 
ed  in  this  case,  it  is  insisted,  on  the  part  of  the  complainants, 
that  even  supposing  there  was  no  actual  or  intentional  fraud 
jsracticed  by  the  Hgent  in  obtaining  the  settlements,  yet  they 
ought  not  to  stand  and  are  still  to  be  deemed  open  accounts; 
and,  especially,  that  where  such  a  confidential  relationship 
exists  as  is  proved  in  the  present  case,  the  policy  of  the  law 
is  against  considering  accounts  as  closed  and  settled,  uidess 
the  party  setting  up  the  defence  proves  aflinnatively  the  cor* 
leetness  of  tbem.  As  a  general  rule,  where  an  account  is 
made  up  and  rendered  in  due  form,  he  to  whom  it  is  rendered 
is  bound  to  examine  the  same  or  to  procure  some  one  to  ex- 
amine it  for  him ;  and  if  be  admits  the  account  to  be  correct, 
it  becomes  a  stated  account  and  is  binding  upon  both  par- 
ties,— the  balance  being  the  debt,  which  may  be  sued  for  and 
recovered  nt  law  upon  the  basis  of  an  insimuJ  conqnUasMenL 
So,  if  instead  of  an  express  admission  of  the  correctness  of 
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the  account,  the  party  receiviog  it  keeps  the  same  by  him, 
and  makes  no  objection  within  a  reasonable  time,  he  will  be 
considered,  from  his  silence,  as  acquiescing,  and  be  equally 
bound  by  it  as  a  stated  account.  And  whenever  the  balance 
appearing  to  be  due  by  such  stated  account  is  paid,  it  then 
becomes  a  settled  account.  This  is  the  Result  of  the  agree- 
ment and  acquiescence  of  the  parties  in  the  correctness  of 
the  accounts,  and  of  their  concurrent  acts — ^the  one  in  pay- 
ing, and  the  other  in  receiving  the  balance.  If  either  party 
attempts  to  impeach  the  settlement  and  to  open  the  accounts 
for  re-examination,  either  wholly  or  in  part— -and  which  can 
only  be  done  on  the  grounds  of  fraud,  mistake  or  error — ^the 
burthen  of  proof  rests  upon  the  party  impeaching,  and  he 
must  prove  the  fraud  or  point  out  the  error  ^r  mistake  on 
which  he  relies.  These  are  the  plain  and  familiar  rules 
which  govern  in  ordinary  cases.  Are  the  circumstances 
here  presented  sufficient  to  justify  a  departure  from  themt 
The  aversion  of  Mrs.  Ogilvie  and  Captain  Philips  to  exa- 
mine accounts,  and  their  reluctance  to  look  into  them  minute- 
ly for  the  purpose  of  satisfying  themselves,  instead  of  ray- 
ing altogether  upon  the  ^  blind  confidence,''  as  it  has  been 
termed,  in  their  agent,  is  not  to  be  imputable  to  the  defendant 
— ^nor  was  it  caused  by  his  means.  It  arose  from  their  own 
inert  dispositions  and  the  habits  they  had  formed.  It  was 
not  Mr.  Belden's  fault  if  they  did  not  choose  to  examine  for 
themselves  c^  employ  ethers  sufficiently  skilled  in  accounts 
to  attend  to  examinations  ind  settlements  on  their  behalf. 
They  should  have  done  one  or  other  of  these  things,  qnless 
they  were  perfectly  satisfied  to  forego  the  privilege.  If 
they  preferred  the  latter,  they  ought  not  now  to  complain. 
The  agent  rendered  his  accounts  periodically,  exhibited  his 
books  and  vouchers,  invited  an  investigation  preparatory  to 
a  settlement,  and  afforded  time  and  opportunity  for  it  at  the 
party's  own  house  and  where  they  could  have  had  any  assis- 
tance they  might  have  desired.  This  was  all  which  the  ac- 
counting party  had  to  do.  His  conduct,  on  these  occasions, 
as  to  the  manner  of  proposing  and  effecting  the  settlements, 
for  aught  that  appears,  was  upright,  fair  and  honorable. 
They  were  willing  to  admit  his  accounts  as  presented ;  and 
they  settled  with  him  accordingly. 


vice-chancellor's  court. 

Bat  their  incapacity  to  understand  long  and  complicated 
•Dcounts,  is  urged  as  a  reason  against  the  settlements*  Herei 
again,  was  a  &ult  of  their  own.  It  is  not  one  which  can  be 
attributable  in  any  way  to  the  agent  They  were  not  per- 
sons labouring  under  such  weakness  of  intellect  or  imbecility 
of  mindy  as  to  disqualify  them  from  managing  their  afiairs  in 
general,  and  to  render  it  improper  for  other  persons  to  deal  or 
make  contracts  with  them : — ^far  from  it :  they  merely  were  not 
accountants.  In  this  consisted  their  deficiency — a  deficien- 
cy which  they  should  have  remedied  by  application  to  the 
subject  of  accounts  or  supplied  by  calling  in  the  skill  of 
others.  Their  omission  or  neglect  in  this  particular  ought 
not  to  be  the  foundation  of  an  objection  on  their  part  to  the 
settlements  which  they  thought  proper  to  make,  without  ta- 
king pains  to  investigate  for  themselves,  (if  such  was  the 
tact)  or  employ  others  to  do  it  for  them.  Even  as  respects 
Mrs.  Qgilvie  in  the  two  last  years  of  her  life,  when  old  age 
had  broiight  on  bodily  infirmity,  her  mind  remained  sound,  and 
she  could  have  availed  herself  of  the  assistance  of  friends  to 
examine  accounts  presented  by  her  agent.  And,  besides, 
her  son.  Captain  Philips,  residing  in  the  same  house,  must 
have  known  when  the  agent  was  there  with  his  accounts 
for  settlement ;  and  if,  during  this  period,  his  mother  stood 
in  need  of  assistance,  he  was  at  hand,  to  assist  or  procure 
aid  for  her.    The  objection  on  this  ground,  therefore,  fails. 

The  next  objection  is  founded  upon  the  circumstance  of 
unlimited  confidence,  and  the  relation  which  the  nature  of 
the  agency  created  between  them.  The  policy  of  the  law 
is  strongly  against  permitting  certain  classeti  of  transactions 
to  stand,  which  have  been  entered  into,  where  a  confi- 
dential relationship  exists  between  the  parties,  without 
allowing  an  inquiry.  It  looks  upon  them  with  a  jealous 
eye :  because  there  is  room  to  suppose  the  party,  claiming 
the  benefit  of  the  transaction,  may  have  availed  himselt 
of  knowledge  acquired  from  his  situation  as  agent  or  trus- 
tee, pr  exerted  an  improper  influence  which  such  situation 
has  given  him,  or,  possibly  taken  some  advantage  of  the 
confidence  he  ezgoyed,  and  turned  it  to  his  own  account : 
•»in  other  words,  that  the  parties  have  not  dealt  upon  equal 
terms.    In  such  cases,  this  court  will,  in  general,  interfere 
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and  institute  an  inquiry  into  the  transactions,  without  direct 

evidence  of  fraud  or  imposition,  and  will  put  the  parties  back 

BSMKir,    to  where  they  stood  in  reference  to  the  subject  matter  of  the 

agreement  before  they  entered  upon  it. 

But»  the  present  is  not  a  case  falling  within  this  rule  of  po-' 
licy ;  and  none  of  the  numerous  cases  to  which  I  have  beetr 
referred  extend  the  doctrine  to  a  settled  account  between 
principal  and  agent,  where  there  has  been  an  actual  account- 
ing, even  although  there  may  have  been  confidence  and  trust* 

In  the  recent  case  of  Jenkins  v.  Ghutd,  8.  Russ^Rep.  885.^ 
a  settlement,  in  relation  to  the  defendant's  accounts,  as  the 
jdiuntiff's  solicitor,  receiver  and  manager  of  his  estates,  was 
set  aside.  But  there,  the  defendant  had  never  delivered  aiqr 
bill  of  his  costs  as  solicitor ;  and  had  never  rendered  or  pre« 
pared  any  account  of  his  receipts  and  payments  as  receiver 
and  manager.  Also,  while  standing  in  this  confidential  situ- 
ation,  he  had  obtained  from  the  plaintiff  a  mortgage  of  his 
estates  as  security  for  the  balance  of  his  accounts.  And 
without  ascertaining,  by  any  examination  or  even  productton 
of  his  accounts  or  vouchers,  what  the  balance  really  was^ 
(the  defendant  insisting  that  a  large  balance  was  due  to  him,) 
be  obtained  from  an  agent  of  the  plaintiff's,  who  was  em- 
powered to  settle  and  compromise  with  him,  an  agreement 
by  which  the  plaintiff  should  pay  him  a'gross  sum,  in  fiiU, 
and  this  was  to  be  a  final  settlement  between  them.  The 
Court  held,  considering  their  relative  situation  of  solicitor 
and  client,  agent  and  principal,  and  on  account  of  the  duty 
of  the  former  to  keep  regular  accounts  and  render  them  in 
due  form,  that  he  should  not  avail  himself  of  his  own  neglect 
or  omission  of  duty ;  and  decreed  the  accounts  to  be  inves- 
tigated. The  present  case  is  widely  diflferent ;  because  ac- 
counts were  rendered.  The  same  marked  distinction  will 
be  found  to  exist  in  regard  to  other  cases.  Thus  in  Middle^ 
ditch  V.  Sharland^  5.  Ves.  87,  a  receipt  in  full  was  set  aside, 
and  an  account  directed.  The  decision  went  upon  this 
ground,  amongst  others,  that  the  defendant  did  not,  at  the 
time  of  obtaining  the  receipt  or  at  any  other  time,  deliver 
any  regular  account  in  writing  to  his  employers.  The  Mas- 
ter of  the  Rolls  observed :  ^  The  nature  of  the  defendant's 
employment,  which  was  that  of  a  land  steward,  imposed  up- 
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oo  him  the  duty  of  keeping  accounts ;  and  the  circum^tanceg 
ivfaich  he  disclosed  by  his  answer  were  not  sufficient  to  ex- 
cuse hinv  as  steward,  for  the  monstrous  negligence  in  keep> 
ing  no  account  whatever.  Tlierefore,  for  the  sake  of  the 
precedent*  he  was  bound  to  order  an  account  of  all  the  deal- 
ings and  transactions ;  and  decreed  the  receipt  should  not 
serve  any  further  than  as  evidence  of  so  much  money  paid. 
Soy  in  SalkM  v.  Yemon^  1.  Eden,  65,  a  bill  was  filed  by  a  re- 
siduary legatee  against  executors,  for  an  account.  A  release 
was  set  up,  but  the  Lord  Keeper  put  it  aside  and  decreed  an 
account,  mainly  upon  the  ground  that  the  release  had  been  ob- 
tained without  an  account  from  the  executors  of  the  personal 
estate.  He  deemed  it  a  necessary  ingredient  to  support  such 
a  release  that  an  account  should  be  rendered.  On  the  other 
hand,  Damet  v.  Spurling,  1.  Tam.  R.  199,  6lS.C.I  Russ. 
d&  M.  64,  is  an  authority  to  show,  if  an  authority  were 
necessary,  that  whexe  accounts  have  been  rendered  by  an 
Executor,  Agent  or  Trustee,  and,  after  being  examined,  the 
same  are  admitted  to  be  correct  and  an  acknowledgment 
to  this  effect  is  signed  and  the  balance  paid,  such  a  settle- 
ment will  not  be  disturbed,  nor  the  accounts  ordered  to  be 
xewAken  under  the  direction  of  the  Court,  unless  for  fraud  or 
surprise  in  the  settlement  clearly  proved  or  so  far  as  errors 
in  the  accounts  can  be  pointed  out. 

There  is  a  numerous  class  of  cases  in  the  books,  where,  it 
is  true,  the  Court  of  Chancery  has  gone  pretty  far  in  open- 
mg  accounts,  upon  the  ground  of  settlements  having  been 
made  during  the  existence  of  a  confidential  relationship. 
These  are  between  Attorney  and  Client,  or  Solicitor  and 
Client.  Still,  in  all  the  cases  of  this  description  to  which  I 
have  been  referred,  or  which  have  fallen  under  my  observa- 
tion, in  addition  to  professional  confidence,  as  a  ground  for 
interference,  there  has  existed  special  circumstances,  showing 
firaud  and  imposit^pn  practised  upon  the  client,  or  an  undue 
use  noade  of  the  power  and  influence  which  the  relation  of 
Attorney  and  Client  has  given  the  former  over  the  latter, 
and  of  which  he  had  taken  an  unconscientious  advantage. 
The  cases  of  Wharton  v.  May^  5.  Yes.  27.  and.  Yat^han  v. 
Uogdj  before  Lord  Thurlow,  there  cited,  Purcell  v.  Mc  No- 
mara^  14.  Yes.  9L,  Lewis  v.  Morgan^  5.  Price,  42.  S.  C.  4. 

3 


17 


1839. 


PHUOrS 

V. 
BBIiDKH. 


16 


1888. 


mum 

V, 
BBLDB9. 


CASES  IN  THE 

Dow,  20.  and  8,  Young  and  Jervis  280,  and  Jenkins  ▼•  Chmblf 
ut  syprOf  are  all  instances  of  this  sort  Even  if  the  Court 
sliould  be  called  upon,  in  a  case  between  Solicitor  and  Clientt 
to  set  aside  a  release  and  to  open  accounts,  in  the  absence 
of  any  thing  like  fraud,  I  apprehend  it  would  be  for  rea- 
sons of  public  policy  and  upon  principles  peculiar  to  such 
cases ;  and  which  do  not  apply  as  between  principal  and 
agent,  manager  and  steward  disconnected  with  professional 
calling  or  the  character  of  a  legal  adviser:  5  Price  48  n.  & 
65.    On  this  topic  it  is  unnecessary  to  enlarge. 

I  am  convinced  there  is  no  good  reason  why  accounts, 
which  have  been  settled  in  a  case  of  a  stewardship  or  agency 
like  the  present,  should  be  opened  and  the  agent  or  his  repre- 
sentatives be  subjected  to  a  new  accounting  under  the  direc- 
tion of  the  Court,  merely  because,  at  the  time  of -the  settle- 
ments, the  agent  possessed  the  unbounded  confidence  of  hia 
principal.  On  this  ground  the  Court  cannot  interfere.  If  the 
accounts  are  to  be  opened  at  all,  it  must  be  for  other  reasons 
and  upon  more  substantial  grounds. 

This  brings  me  to  the  consideration  of  the  alleged  frauds, 
overcharges,  mistakes  and  errors,  and  the  efl^t  which 
these,  when  ascertained,  are  to  have  upon  the  settlements. 

As  respects  fraud  in  the  settlement  of  Mrs.  Ogilvie's  ac» 
counts,  none,  indeed,  appears.  An  objection  is  taken  to  the 
manner  of  stating  some  of  the  accounts ;  because  Uie  credit 
side  contains  only  a  sum  in  gross,  without  a  detail  of  iteOM. 
It  is  also  made  a  point  that  the  Agent  did  not  keep  and  ftar- 
nish  rent  rolls  and  odier  proper  statements  of  property  and 
income ;  and  has  not  been  sufficiently  distinct  in  his  accounts 
as  to  what  belonged  to  Mrs.  Ogilvie  and  what  to  Captaia 
Philips.  All  these  matters,  even  as  shown,  are  far  from  be- 
ing evidence  of  fraud ;  nor  does  any  loss  or  injury  appear  to 
have  resulted  to  the  principals,  from  such  keeping  and  render* 
ing  of  accounts.  If  they  were  not  so  full  and  explicit  as  to 
be  satisfactory  to  Mrs.  Ogilvie,  she  should  have  objected  at 
the  time.  After  what  has  taken  place,  these  circumstances 
are  not  enough  to  warrant  the  opening  of  them. 

Then,  as  to  what  are  alleged  to  be  overcharges  or  errors, 
and  which  are  pointed  out  as  grounds  for  grantii^  leave  to 
the  complainants  to  surcharge  and  falsify.    These  consist  of 
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two  things,  namely,  charges  of  five  per  cent.  Commissions  on 
tbe  sales  of  land  for  Mrs.  Ogilvie,  in  addition  to  the  stipula* 
ted  commission  of  seven  and  a  half  per  cent,  and  a  charge 
of  interest  on  three  hundred  pounds  paid  to  Thomas  Belden 
for  a  period  of  three  years. 

Hie  commissions  objected  to  are  found  in  two  accounts, 
one  settled  in  the  year  seventeen  hundred  and  ninety-nine, 
and  the  other  in  eighteen  hundred  and  one.  They  are  char- 
ged on  certain  sums,  as  being  the  amount  of  sales  of  lands, 
and  are  entirely  distinct  from  the  other  commission  of  seven 
and  a  half  per  cent,  on  the  amount  of  collections  of  Rents 
and  notes.  They  formed  very  conspicuous  items  in  the  ac- 
counts, so  as  to  have  been  easily  perceived  even  upon  the 
slightest  examination,  and  are,  likewise,  so  plainly  express- 
ed as  to  be  understood  by  the  most  ordinary  capacity.  Mrs. 
OgUwie  has  signed  these  accounts  as  settled;  and  upon 
payment  of  the  balances  which  were  in  her  fiivour,  she  gave 
receipts  in  full.  In  addition  to  the  evidence  thus  afforded  of 
the  correctness  of  the  charges,  the  defendant  is  called  upon, 
by  the  bill,  to  say,  whether  his  accounts  were  not  overchar- 
ged in  this  respect,  and  he  denies  they  are,  and  avers  that 
the  five  per  cent  upon  the  sale  of  lands,  in  addition  to  the 
seven  and  a  half  for  collecting  of  monies,  was  authorized 
mad  Mrs.  Q^Ivie  knew  of  it,  and  he  insists  upon  the  same 
imog  just,  and  of  its  having  been  allowed  by  her  know- 
ingly. This  is  evidence  of  an  agreement  on  her  part  to  al- 
low the  five  per  cent,  as  well  as  the  seven  and  a  half  per 
cent  commission.  It  stands  uncontradicted ;  and  I  should 
not  be  justified,  in  the  &ce  of  the  agreement  and  of  her  ac- 
tual allowance  of  both  commissions  distinctly  presented  in 
tbe  accounts,  in  permitting  the  complainants  now  to  fitlsify 
the  charges. 

Then,  as  respects  the  interest  money  of  twenty-one 
pounds  a  year  paid  on  the  debt  due  to  Thomas  Belden.  This 
is  chaiged  as  having  been  paid  for  three  years  in  succession. 
There  is  no  allegation  in  the  bill,  drawing  in  question  the  cor- 
rectness of  the  accounts  in  this  particular ;  and,  of  course, 
there  is  nothing  in  the  answer  relating  particularly  to  the 
sab|ect  On  the  hearing,  it  was,  for  the  first  time,  suggested 
to  be  an  error  or  a  charge  in  the  accounts  which  the  defen- 
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dant  ought  not  to  have  made,  because,  as  the  Counsel  said^ 
it  appeared,  from  the  accounts  themselves,  that  the  defen- 
dant had  balances  in  his  hands  sufficient  to  have  paid  the 
debt  and  ought  to  have  paid  it,  and  stopped  the  interest ;  or, 
if  he  permitted  the  interest  to  accrue  against  Mrs.  Ogilvie, 
he  should  have  allowed  her  interest  on  the. balances  in 
his  hands.  I  am  not  satisfied  that,  in  point  of  fact,  monies 
belonging  to  Mrs.  Ogilvie  remained  in  the  defendant's  hands 
any  length  of  time.  He  was  in  the  habit  of  paying  her  over 
sums  from  time  to  time  as  the  money  came  in  and  when- 
ever  convenient  opportunities  offered  to  send  it  to  her,  ob« 
taining  her  receipts  for  such  payment  on  account,  and  then, 
at  reasonable  intervals,  making  the  settlements  before  spoken 
of  and  pa}ring  her  the  balance, — ^the  accounts  being  made  up 
of  his  collections  at  different  periods  on  the  one  hand,  and 
his  disbursements  and  payments  on  the  other.  In  nuning 
accounts  of  this  sort,  it  may  well  be,  and  doubtless  often 
was  tlie  case,  that  he  had  but  small  amounts  remaining  in  his 
hands  for  any  length  of  time.  Hence,  it  may  be  unjust  to 
charge  him  with  interest  or  to  impute  negligence  to  him  in 
not  paying  off  the  debt  due  to  Thomas  Belden.  Besides,  it 
is  said,  and  I  think  truly,  the  defendant  was  not  bound,  with- 
out the  express  direction  or  authority  of  Mrs.  Ogilvie,  to  ap- 
ply the  funds  in  his  hands  to  the  payment  of  her  debts,  end 
he  is  not  to  be  charged  with  a  breach  of  duty  in  this  respect 
until  the  complainants  shew  she  gave  him  such  authority  or 
direction.  And  as  he  paid  the  interest  and  charged  the  same 
in  his  accounts,  and  which  she  has  allowed  and  settled  as 
being  correct,  the  presumption  is  that  his  authority  extended 
no  further  and  that  it  suited  her  convenience  to  let  the  prii»- 
cipal  remain  a  few  years  unpaid.  For  these  reasons,  I  can- 
not but  think  this  last  ground,  upon  which  it  is  urged  that 
the  complainants  ought  to  be  let  in  to  surcharge  and  falsify, 
is  likewise  not  sustained. 

Upon  the  whole,  in  regard  to  the  accounts  with  Mrs. 
Ogilvie,  even  if  the  grounds  assumed  were  such  as  could  be 
deemed  sufficient,  under  other  circumstances,  to  let  the  com- 
plainants in  to  a  partial  scrutiny  of  the  accounts  or  to  re- 
quire the  defendant  to  submit  to  an  entirely  new  accounting, 
as  if  no  settlements  had  ever  taken  place,  still,  under  present 
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ciicumstances,  the  Court  ought  not  and  cannot  with  any  de- 
gree of  propriety  interfere. 

It  is  a  wise  and  salutary  provision  of  the  law,  which  per- 
mits time  to  draw  a  veil  over  the  transactions  of  men ;  and 
equity,  acting  upon  this  benign  principle,  gives  great  effect 
to  the  lapse  of  time,  and  discourages  claims  not  promptly 
made,  especially  where  there  has  been  no  personal  disability 
or  other  impectiment  in  the  way  of  asserting  them.  Here 
has  been  none ;  and  yet,  frcmi  the  time  of  Mrs.  Ogilvie's 
death  (when  all  her  rights  devolved  upon  her  son),  a  period 
of  twenty  years  or  thereabouts  has  been  suffered  to  elapse, 
without  objection  to  any  part  of  the  accounts  and  without 
the  least  intimation  or  assertion  of  claim  arising  upon  them. 
If  this  Jong  acquiescence  is  not  an  absolute  bar,  it  is,  at  least, 
a  circumstance  to  require  at  this  day  much  clearer  proof  for 
opening  and  re-investigating  the  accounts  than  is  at  present 
fimished:  JSon^Mon  on  Trustees;  99.;  Ellison  v.  Moffat, 
1  John.  Ch.  Rep.  46. ;  Rayner  v.  Pearsatt^  3.  lb.  578. 

My  conclusion  on  this  part  of  the  case  is  that  Mrs.  Ogil- 
vie's accounts  must  stand  as  settled  accounts ;  and  that  the 
complaiaants  have  not  shovim  enou^  to  entitle  them  to  sur- 
charge and  fiilsify,  especially  at  this  late  day. 

1  now  proceed  to  the  account  with  Captain  Philips.  For 
the  reasons  already  given  against  opening  the  settlements 
made  with  Mrs.  Qgilvie,  on  the  ground  of  the  confidential  re- 
lationship and  the  slight  examination  of  the  accounts  when 
piesented,  it  is  manifest  the  settlements  with  him,  as  acknow- 
ledged under  his  hand,  should  not  be  set  aside.  The  same 
principles  apply  and  the  reasons  are  still  stronger  against 
him  why  the  accounts  should  not  be  opened  vtpon  these 
grounds.  Nor  do  I  think  there  is  any  thing  which  can  pos- 
sibly be  construed  into  fraud  on  the  part  of  Mr.  Belden,  in 
the  mode  of  keepii^  and  rendering  his  accounts  or  in  the 
manner  of  settling  them  with  Captain  Philips,  so  as  to  re- 
quire the  interference  of  the  Court  to  the  full  extent  of  sub- 
jecting Mr.  Belden  or  his  representativesto  an  entirely  new 
accounting.  I  shall,  therefore,  leave  these  accounts  likewise 
to  stand  and  to  be  treated  as  settled  accounts  between  Cap- 
tain Philips  and  Mr.  Belden. 

But  there  are  sufficient  reasons  why  the  complainants 
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should  have  liberty  to  surcharge  and  falsify  them  to  a  certain 
extent.  Although  the  scope  and  object  of  the  bill  is  for  a 
BSU9KH.  general  account  as  if  no  settlement  had  ever  taken  place  be- 
tween the  parties,  yet,  it  is  so  framed  that,  upon  the  defen* 
dant*s  setting  up  and  proving  stated  accounts  so  as  to  pro- 
tect himself  from  a  general  accounting,  the  compUinants  may 
nevertheless  be  entitled  to  an  inquiry  into  the  accounts  as 
stated  and  settled  for  the  purpose  of  shewing  errors  and 
omissions.  The  Bill  charges  a  variety  of  errors  and  omis- 
tions ;  and  upon  which  the  parties  are  at  issue.  The  state 
of  the  pleadings,  therefore,  admits  of  the  introduction  of 
proofs  on  these  points.  In  such  a  case,  and  where  enoi:^h  ap> 
pears  to  induce  a  belief  of  errors  having  occurred  and  that 
the  accounts  require  to  be  corrected,  it  is  the  duty  of 
the  Court  to  permit  it  to  be  done,  by  giving  leave  to  sur- 
chaige  and  falsify:  Brownell  v.  Brwmettf  2  Bro,  C.  C.  63 ; 
Tayhr  v.  HafKn,  lb.  310.  and  8.  C.  1,  Cox,  485;  JokmBom 
V.  Curtis,  3  Bro.  C.  C.  366 ;  Khuman  v.  Barker^  14  Ves. 
579.;  and  see  9  Vesey,  366. 

Among  the  alleged  overcharges  and  errors  in  the  accounts 
between  Mr.  Belden  and  Captain  Philips,  there  is  one  of 
compound  interest  upon  certain  notes  given  by  the  latter  to 
the  formen  Such  an  error,  I  am  inclined  to  think,  will  be 
found  to  exist;  and,  if  so,  it  should  be  corrected :  unless  al- 
lowing it  to  stand  can  be  justified  by  the  rule  laid  down  in 
lie  State  of  Canneetiaa  v.  Jacksan,  1  John.  Ck.  Rep.  18, 
and  Van  Benschooten  v.  Lawson,  6.  ii.  818.  This  forms  a 
proper  subject  of  inquiry  for  a  Master.  So,  in  regard  to  the 
alleged  omission  in  the  accounts  of  the  money  arising  from 
Swifl's  Bond  and  Mortgage.  Mr.  Belden  appears  to  have 
been  in  a  state  of  uncertainty  as  to  whether  he  had  ever  ere 
dited  this  money  in  his  accounts  or  paid  it  over  to  Captain 
Philips.  This  circumstance  affords  anodier  reason  for  per- 
mitting the  accounts  to  be  examined ;  and,  to  be  corrected 
by  the  Master,  if  he  shall  find  the  money  has  not  been  cre- 
dited or  paid  to  Captain  Philips*  Mr.  Belden  has,  moreover, 
in  some  of  the  Schedules  annexed  to  his  answer,  pointed  out 
errors  and  omissions  which  he  has  himself  discovered,  and 
which  must,  necessarily,  require  investigation  in  a  Master^s^ 
Office ;  and  he  also  claims  to  chai^  a  certain  commission, 
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I  mention  th^ie  alleged  omissions,  errors  and  overchaTges, 
in  order  to  show  the  propriety  of  permitting  an  investiga- 
tion,  so  far  as  they  are  specially  pointed  out  in  the  pleadings. 
Either  party  may  hare  liberty  to  surcharge  and  falsify;  but 
in  so  doing,  they  must  confine  themselves  to  such  matters 
as  they  have  expressly  and  specially  alleged  to  be  overchar- 
ges, errors  or  omissions.  I  shall  not  permit  them  to  go  fur- 
ther. It  is  desirable  to  limit,  as  mudi  as  possible,  the  sub- 
jects of  inquiry  in  the  Master's  Office.  In  order  to  under- 
stand clearly  the  application  of  the  terms  ^  surcharge'*  and 
**  ftlsify,"  and  the  difference  between  this  course  and  taking 
an  account  generally,  it  is  well  to  observe  that  where  liberty 
18  given  to  surcharge  and  falsify,  the  Court  takes  the  ac- 
count to  be  a  stated  and  settled  account  and  establishes  it  as 
sncb.  If  either  party  can  show  an  omission,  f<Mr  which  an 
entry  of  debit  or  credit  oiight  to  be  made,  such  party  sur- 
chaiges,  that  is,  adds  to  the  account,  and  if  any  thing  should 
be  inserted  which  is  wrong,  he  is  at  liberty  to  show  it,  and 
this  is  a  falsification.  The  onus  probandi  is  always  on  the 
party  making  ^»  surcharge  or  falsification ;  and  if  he  fails 
to  prove  it»  the  account  must  stand  as  correct  It  is  presu- 
med to  be  correct,  after  having  been  once  settled,  until  the 
contrary  appears.  Here  lies  the  difference  between  this 
aad  a  general  accounting :  for,  in  the  latter,  the  party  pro- 
ducing the  account  must  shew  the  items  to  be  correct :  1 
Mad.  Chan.  Prac  88. 

There  nn  some  points  about  the  accounts  to  come  before 
the  Master  which  call  for  the  opim'on  of  the  Court ;  and 
which  it  is  right  riiould  be  so  settled  by  way  of  special  di- 
rections (m  the  reference.  The  facts  of  this  case  are  as  fuHy 
heStae  the  Court  as  they  are  ever  likely  to  be ;  and  a  full 
opinion  now  may  be  the  means  of  preventing  exceptions  and 
further  discussion.  The  first  point  is  in  relation  to  the  Hop- 
kins' farm.  The  accounts  of  Mr.  Belden  with  Captain  Phi- 
lips contain  an  item  of  debit,  under  the  date  of  the  eighteenth 
day  of  Fd>ruary  one  thousand  eight  hundred  and  fifteen  of 
four  hundred  and  seventy  eight  pounds,  as  sundries  paid  to 
Joseph  Hopkins  and  secured  by  his  bond  and  mortgage  to 


BBLDBH* 


24 


1833. 


PHILIPS 

V. 
BKLDBN. 


CASES  IN  THE 

Captain  Philips.  This  sum,  equal  to  eleven  hundred  andninety 
five  dollars,  is  composed  of  five  hundred  dollars  advanc^ 
by  Mr.  Belden  on  Captain  I%ilips'  account  to  one  Joseph 
Hopkins  and  of  six  hundred  and  ninety-five  dollars  of  debt 
due  by  Hopkins  to  the  defendant  in  his  own  right  These 
sums  were  included  in  and  formed  part  of  the  consideration 
of  a  bond  and  mortgage  executed  by  Hopkins  to  Captaia 
Philips  through  the  agency  of  Mr.  Belden  for  four  thousand 
four  hundred  and  sixty-five  dollars  on  the  eighteenth  day  of 
February  one  thousand  eight  hundred  and  fifteen  upon  a 
farm  of  one  hundred  and  eighty  acres  at  that  time  conveyed 
by  Captain  Philips  to  Hopkins,  and  on  which  he  had  resided 
as  tenant  for  many  years.  The  other  parts  of  the  consider- 
ation for  the  bond  and  mortgage  were  made  up  of  the  whole 
purchase  money  of  the  farm  at  the  appraisal  of  ten  dollars 
per  acre  in  the  year  one  thousand  eight  hundred  and  ten 
with  interest  upon  it  from  that  periodand  other  indebtedness 
which  Hopkins  was  under  to  Captain  Philips  for  rent  of  the 
farm.  In  order  to  reimburse  Mr.  Belden  in  part  for  the  five 
hundred  dollars  advanced  and  to  pay  the  debt  owiiig  to  him 
by  Hopkins  (which  was  included  in  the  bond  and  mortgage) 
Mr.  Belden  appropriated  to  his  own  use  a  bond  of  one  Wil- 
liam Calkins  to  Captain  Philips  for  three  hundred  and  seven- 
ty-one pounds  9fid  eighteen  shillings  which  was  in  his  bands 
as  agent  and  which  he  accordingly  gave  credit  for  in  his  ac- 
count of  the  same  date  with  the  chai^ge  of  four  hundred  and 
seventy-eight  pounds.  The  complainants  ask  leave  to  falsi- 
fy as  to  the  whole  of  this  sum,  upon  the  ground  that  the  ad- 
vance of  five  hundred  dollars  to  Hopkins  was  improvidently 
made  and  the  giving  of  a  deed  to  Hopkins  and  taking  back 
a  mortgage  was,  under  the  cireumstances,  a  mere  contrivance 
of  the  agent's  to  obtain  payment  of  his  debt,  which  Ho[duns, 
who  was  an  old  man  and  insolvent,  was  unable  to  pay,  and 
that  it  was  making  Captain  Philips  assume  a  debt  without 
adequate  security — ^the  original  purchase  money  of  the  farm 
with  interest  and  the  prior  indebtedness  to  Captain  PUIips 
being  as  much  or  more  than  the  farm  was  worth — and  that 
the  consequence  has  been  a  loss  to  Captain  Philips  of  several 
thousand  dollars.  And  the  complainants  counsel  say,  he. 
Captain  Philips,  was  drawn  into  and  assented  to  the  arrai^- 
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ment  from  a  blind  credulity  and  misplaced  confidence,  against 
which  the  agent  was  bound  to  protect  him :  and,  consequent- 
ly, the  loss  of  this  money  should  be  borne  by  the  agent.     I 
have  carefully  looked  into  this  transaction,  ks  set  out  in  the 
bill  and  answer,  and  have  examined  all  the  testimony  brought 
to  bear  upon  it,  and  after  the  most  deHberate  -consideration, 
I  am  of  opinion  Captain  Philips  is  bound  by  the  assent  which 
he  appears  to  have  freely  given  to  the  sale  of  the  farm  to 
Hopkins  and  to  the  advance  of  the  five  hundred  dollars  to- 
wards paying  his  debts,  as  an  inducement  to  him  to  purchase. 
The  testimony  of  Mrs.  Philips  and  George  Belden  go  far  to 
show  that  Captain  Philips  himself  agreed  with  Hopkins  to 
make  the  advance ;  and  I  am  inclined  to  think  this  is  the 
truth  of  the  case,  whatever  Hopkins  may  say  to  the  contra- 
ry.   His  extreme  age  and  loss  of  memory  easily  accounts 
for  the  discrepancy.    But  I  am  not  convinced  and  the  evi- 
dence certainly  fails  to  prove  that  Captain  Philips  ever  a- 
greed  to  assume  or  take  upon  himself  the  absolute  payment 
0f  Hopkins'  debt  to  Mr.  Belden.    He  may  have  known  and 
assented  to  its  being  included  in  the  mortgage :  but  there 
could  have  been  no  sufficient  reason  or  motive  for  his  assu- 
ming, at  all  events,  the  payment  of  this  debt.     If  he  did  do 
this,  it  was  a  gratuitous  act ;  and  the  value  of  the  farm  was 
certainly  not  a  security  equal  to  the  mortgage  debt  and  the 
interest  of  one  year,  which  it  had  to  run.     Under  such 
circumstances,  the  defendant  should  have  proved  an  express 
agreement,  founded  upon  a  consideration  of  assuming  and 
running  the  risk  of  payment :  because  it  is,  in  effect,  an  un- 
dertaking to  pay  the  debt  of  another.     The  mere  including 
it  in  the  mortgage  security  is  not  sufficient,  unless  the  securi- 
ty proved  available  to  the  full  extent  of  satisfying  this  and  the 
other  monies  which  it  was  intended  to  cover.     The  mort- 
gage has  failed  of  its  object  in  this  respect.    Although  Cap- 
tain Philips  has  accepted  a  release  of  the  equity  of  redemp- 
tion or  has,  by  other  means,  obtained  possession  of  the  farm, 
still  it  was  not  in  satisfaction  of  the  whole  mortgage  debt, 
hi  point  of  value,  it  was  insufficient  to  satisfy  his  own  debt. 
While  the  estate  of  Captain  Philips  sustains  a  considerable 
loss  in  this  respect,  it  is  not  equitable  or  just  to  throw  also 
upon  him  the  loss  of  Mr.  Belden's  debt.     It  has  been  sugges- 
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ted  in  argument,  that  Captain  Philips,  by  his  subsequent  acts, 
sanctioned  and  ratified  the  whole  transaction.  I  do  not  find, 
in  any  of  his  subsequent  acts,  the  clear  and  decisive  evi* 
dence  which  I  think  the  case  calls  for,  of  his  having  agreed 
to  assume  the  debt  in  question  and  run  the  risk  of  its  being 
paid  out  of  the  mortgage  property  or  by  Hopkins  personally. 
For  these  reasons,  I  shall  give  the  complainants  leave  to  fal-* 
sify  the  charge  of  four  hundred  and  seventy-eight  pounds  to 
the  extent  of  six  hundred  and  ninety-five  dollars,  but  not  ai 
to  the  five  hundred  dollars  residue ;  and  it  will  be  the  Mas* 
ter^s  duty  to  correct  the  accounts  accordingly^ 

The  next  and  only  remaining  point  in  controversy  which 
it  is  necessary  for  me  to  notice,  is  the  Belden  farm.  This 
is  the  farm  on  which  Mn  Belden  resided  as  tenant  for  se* 
veral  years  and  then  purchased  at  an  appraised  value. 
The  professed  object  of  the  bill  is  to  set  aside  the  sale  and 
to  have  a  reconveyance  of  the  property  with  a  full  account 
of  rents  and  profits,  with  an  enquiry  as  to  the  consideration 
money  paid  for  the  same.  But  the  complainant's  counsel 
have  waived  the  claim  to  a  re-conveyance  and  insist  upon 
the  right  of  inquiring  into  the  consideration  of  the  sale,  sinca 
it  was  a  sale  by  the  land  owner  to  his  steward  or  agent,  al^ 
leging  the  price  to  have  been  far  below  the  actual  value,  and* 
therefore,  the  agent  is  bound  to  account  for  a  full  and  fair 
price  for  the  land,  unless  he  can  show  he  has  already  done 
so ;  and  the  burthen  of  proof,  it  is  contended,  rests  upon  the 
agent.  The  sale  took  place  in  the  year  one  thousand  eight 
hundred  and  four.  Tl«9  farm  consisted  of  three  hundred 
and  sixteen  acres  and  the  price  was  eighteen  dollars  and 
fifty  cents  per  acre,  amounting  to  five  thousand  eight  hun- 
dred and  forty-six  dollars.  A  number  of  witnesses  on  both 
sidearhave  been  examined  as  to  the  value  of  the  lands  at  that 
time ;  and  they  diflfer  in  their  estimates.  Some  think  the 
price,  just  mentioned,  its  full  value ;  while  others  estimate  it 
to  have  been  worth  twenty  dollars  and  some  twenty-five  dol- 
lars an  acre.  The  preponderance  of  the  testimony  is  not 
much  beyond  eighteen  dollars  and  fifty  cents  an  acre.  Even 
admitting  the  question  of  value  to  be  an  open  one  at  this 
time,  on  account  of  its  being  a  transaction  between  a  stew^* 
ard  and  his  employer  (see,  hard  Selsey  v.  Rhoadest  2.  S.  Sc 
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8. 4r.)»  yet  I  should  ilot  be  ^arritnted^  at  this  time  of  day  and 
onder  the  circumstdnoesy  in  directing  Mr.  Belden  to  be  char- 
ged with  an  increased  value  of  the  land.  There  is  one  cir- 
cumstance which  I  think  shows  very  conclusively  that  all 
parties  must  have  been  perfectly  satisfied  with  the  price  and 
the  fiumess  of  the  transaction  and  that  too  after  abundant 
time  for  reflection  had  been  allowed.  About  eight  years 
had  elapsed  when  it  was  discovered  that  Mrs.  Gouvemeur 
was  entitled  to  an  estate  in  remainder  in  fee  in  a  portion  of 
the  land  comprised  in  the  farm ;  and  on  being  applied  to  by 
Mr.  Belden,  she  and  her  husband  Mr.  Gouvemeur  (both  of 
whom  are  here  as  complainants)  executed  to  the  defendant 
a  deed  of  release  and  confirmation,  without  requiring  any 
ctdditionaf  consideration  to  be  paid.  This  could  only  hate 
proceeded  from  a  conviction  of  the  fairness  of  the  puf- 
chase  from  Captain  Philips  and  the  adequacy  of  the  price  a- 
gieed  upon  for  the  whole  title  and  estate)  and  their  opportu* 
nities  of  ascertaining  and  determining  this  point  were  cei'- 
tainiy  as  good  in  the  year  one  thousand  eight  hundred  and 
twelve  (when  such  release  was  given)  as  in  one  thousand 
eight  hundred  and  twenty-nine,  when  the  contrary  was,  for 
the  first  time,  suggested.  I  am  of  opinion  the  price  fixed 
upon  and  allowed  for  the  purchase  of  this  farm  ought  not  to 
be  disturbed.  As  respects  the  payment  of  the  purchase  mo" 
ney,  a  considerable  portion  of  it  appears  to  have  been  paid 
by  tuming-in  notes,  accounts  and  balances  which  were 
claimed  to  be  due  from  Captain  Philips  to  Mr.  Belden.  So 
far  as  these  have  entered  into  or  grown  out  of  the  general 
accounts  between  the  parties,  any  errors  or  overcharges  will 
be  reached  and  rectified  by  the  leave  to  falsify,  provided 
they  are  embraced  within  any  of  the  objections  to  the  ac- 
<x>unts  pointed  out  by  the  bill.  Nothing  further  is  necessary 
to  be  observed  on  this  subject. 

A  decree  must  be  entered  adjudging  the  accounts  to  be 
settled  accounts,  and  allowii^  them  so  to  stand.  But,  in  re- 
gard to  the  accounts  with  Captain  Philips,  leave  is  to  be  gi- 
ven to  the  parties  respectively  to  surcharge  and  falsify  to 
the  extent  and  upon  the  principles  already  stated,  with  spe- 
cial directions  upon  the  points  I  have  noticed  and  endeavour- 
ed to  settle. 
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Smith  and  another,  assignees  of  Mc.  Jimsbt  v,  JACKfON 

and  others. 


When  partlci  bay  retl  eiuta  with  joint  fnodt  for  partnenhip  porpoMs,  there  !■  bo  light 
of  minrlYonhIp  lA  the  Iftode.  Upoa  the  death  of  one  partaer  taiteitate,  hie  ehaie  deeeeadi 
to  his  heir. 

There  are  inttaacet,  however,  of  lands  held  for  partnership  parpoeee  whieh  will  be  eaa^ 
Bidered  in  equity  as  perKmal^  and  be  applied  accordingly.  Thos,  it  may  be  agreed  by 
the  partnen  themselves  to  be  so  considered ;  and  this  agreement  wUI  work  the  change ; 
and  the  same  wUl  go  as  personalty  on  tlM  death  of  one  partaer.  But  if  aparehaseba 
made  and  a  conveyance  talcen  to  partners  as  tenants  In  common,  withoat  any  agree, 
meat  to  consider  it  as  stock,  although  it  be  paid  out  of  their  Joint  funds  and  to  be  used  fbr 
partnership  purpoees,  it  will  be  deemed  real  estate. 

As  respects  the  rights  of  Joint  creditors  of  a  firm,  it  is  immaterial  wlietlier  land  assamea 
the  character  of  real  or  personal  estate  in  becoming  partnership  property.  In  either  case, 
It  is  liable  to  the  partaetshlp  debts.  But  it  will  not  be  considered  as  partnership  pmpeigr 
liable  to  co-partnership  debts  by  the  mere  taking  a  deed  in  the  joint  name  of  two  penons 
who  are  partners.    It  must  be  done  by  some  ezpreos  act  or  understanding. 

J.  and  He  J.  were  partners  as  merchants.  They  bought  in  a  house  and  lot  upon  a  matt- 
gage  sale,  with  a  view  to  secure  a  debt  due  their  firm ;  they  bought  other  real  estate  up* 
on  speculation,  paying  for  it  out  of  partnership  funds  and  debitting  it  to  "vurektutdiM  se- 
•sast** ;  and  they  also  took  up  money  upon  mortgage  of  the  properties,  which  was  pot 
into  the  same  account.  They  fkiled  in  business.  Then  J.  (one  of  the  partners)  died,  In. 
testate.  The  surviving  partner,  Mc  J.,  conveyed,  to  trustees,  all  his  rights  In  the  above 
real  estate  for  the  benefit  of  the  creditors  of  the  ilrm.  Forclosures  upon  the  mortgafsa 
ezsculsd  by  the  partners  had  been  carried  through,  and  a  balance  of  the  funds  remained 
In  court :  It  was  hblu,  that  the  real  estate  was  to  be  considered  as  eo-partnershlp  pro- 
perty and  the  funds  in  court  liable  to  partnoih^  purposes. 

As  the  rule  is  well  established  that  the  Joint  property  of  the  partnership  must  first  be  ap- 
plied to  the- payment  of  the  Joint  debts,  therefore  the  administrator  of  J.  waa  not  entitled 
to  any  part  of  the  fuads  in  coort  for  the  benefit  of  the  separate  creditors  or  next  of  kin 
The  right  to  any  balance  would  be  in  the  heir  at  law  of  J. 

n  isas  aif  hdd :  that  the  widow  of  J.  was  entitled  to  a  right  of  dower.  But  having  Joined 
her  husband,  la  the  mortgages,  she  now  had  an  equitable  right  of  dower  in  a  aaolety  of 
the  equity  of  redemption  and  balance  in  court 


Aprils        This  case  involved  a  question  as  to  the  effect  of  a  pur* 

1833.      chase  of  real  estate  by  copartners. 

^"^'^^^^  Alexander  C.  Jackson  and  Robert  Mc.  Jimsey  had  been 
Partner-  copartners  in  trade,  voider  the  firm  of  Jackson  &  Mc.  Jim- 
««^.  ifoa/ggy^  While  they  were  such  partners,  they  purchased  a 
houshl  bu  ^^8^  amount  of  real  estate,  with  the  funds  of  the  co-partner- 
parhiers.  ship-;  and  they  both  joined  in  mortgaging  the  same  property. 
Dower  in  it.  Ooe  of  their  purchases  of  such  real  estate  consisted  of  thir- 
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ty-aerea  lota  of  land  and  they  debited  the  amount  of  purchase      1688. 
to  ^Merchandize  account."  'All  this  real  estate  had  been 
since  BoId»  under  decrees  of  foreclosure,  arising  from  the        ^^ 
mortgages  made  by  Jackson  and  Mc  Jimsey;  and  surplus  jacksok. 
monies  remained  in  Court. 

On  the  first  day  of  June  one  thousand  eight  hundred  and 
thir^-one,  the  finn  of  Jackson  and  Mc.  Jimsey  stopped  pay- 
ment; and  on  the  twenty-fourth  day  of  December  following, 
Jackson  died,  leaving  a  widow  and  several  infant  children. 

About  the  tenth  day  of  September,  one  thousand  eight  hun- 
dred and  thirty-two,  Mc  Jimsey,  for  himself  and  as  survi- 
vor of  the  firm  of  Jackson  and  Mc.  Jimsey,  assigned  and 
conveyed  to  the  complainants,  in  trust  for  the  benefit  of  the 
co-partiiei:riup  cre<Iitors  of  Jackson  and  Mc.  Jimsey,  all  the 
rigbtt  title,  estate  and  interest  of  him,  the  said  Mc.  Jimsey, 
in  the  lands,  premises  and  proceeds  before  referred  to ;  to- 
gether with  a  large  amount  of  other  property. 

Some  time  in  the  month  of  September  one  thousand  eight 
hundred  and  thirty-two,  Robert  Mc.  Jimsey  confessed  a 
judgment  in  fiivor  of  the  complainants ;  they  entered  up  the 
judgment,  and  issued  an  execution,  which  was  returned 
nulla  bona.  The  complainants  had  filed,  with  the  record  of 
the  judgment,  a  declaration  which  specified  that  such  judg- 
ment was  held  by  them  in  trust,  to  be  applied  to  the  same 
uses  and  purposes  as  were  contained  in  the  before  mentioned 
deed  of  assignment ;  and  they  now  sought  to  obtain,  as  trus- 
tees, all  the  balance  of  funds  which  had  been  brought  into 
Court  under  the  foreclosure  suits.  The  widow  and  infant 
children  of  Robert  Mc.  Jimsey  were  made  parties,  as  well 
as  Mr.  Sylvanus  Miller,  the  public  administrator,  in  con- 
sequence of  his  having  administered  upon  the  estate  of 

Alexander  C.  Jackson. 
Mr.  JesMe  HoyU  for  the  complainants, 
flir.  O.  Bushnen^  for  the  widow  Ann  P.  Jackson. 
Mr.  /.  F.  MUcheBj  for  the  public  administrator. 
Mr.  jR.  R.  W€urd^  for  the  defendant  Robert  Mc.  Jimsey. 
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Mr.  Richard  J.  Wetts^  for  the  infant  children  of  Alexar^ 
der  C.  Jackson. 

The  Vicb  Chahcellor  : — Messrs.  Jackson  and  Mc. 
Jimsey  held  several  parcels  of  land,  under  the  conveyance* 
to  them,  in  their  joint  names,  as  tenants  in  common,  and 
prima  fade^  in  equal  moieties.  Yet,  although  the  purchases 
were  made  out  of  their  joint  funds,  and,  even  supposing  the 
samcto  have  been  intended  as  partnership  transactions  or 
for  partnership  purposes,  it  is  a  well  established  rule  that 
there  is  no  right  of  survivorship  in  the  lands,  but,  upon  the 
death  of  one  partner  intestate,  his  share  descends  to  his  heir 
at  law. 

There  are  instances,  however,  of  lands,  held  for  partner-- 
ship  purposes,  which  will  be  considered  in  equity  as  perso- 
nal property  and  be  converted  and  applied  accordingly.  Ott 
this  subject,  in  the  English  Chancery,  there  has  been  a  diver^ 
sity  of  opinion.  Lord  Thurlow  held,  in  ThanUon  v.  Dizan^  8. 
Bro.  C.  C.  199.  (contrary  to  his  first  impression)  that  in  or- 
der to  warrant  a  conversion  of  the  real  estate,  which  bacf 
been  purchased  and  held  for  the  purposes  of  partnership,  inta 
personalty,  upon  the  death  of  one  of  the  partners,  there  should 
be  an  express  agreement  for  the  sale  and  change  of  the  pro- 
perty :  otherwise,  upon  the  dissolution,  the  property  of  the 
partnership  would  result,  according  to  its  nature — ^the  real 
as  real  and  the  personal  as  personal  estate.  Upon  the  aii« 
thority  of  this  case.  Sir  William  Grant  decided,  by  the  cases 
of  Bell  V.  Phyn^  7.  Ves.  453.  and  Babnain  v.  Sharef  9.  ib# 
500.,  in  favor  of  the  representatives  of  the  real  estate :  he 
being  of  the  opinion  with  Lord  Thurlow  that  the  circumstance 
of  purchasing  real  estate  with  partnership  funds  and  for  the 
business  of  the  partnership  did  not  alter  its  nature  or  prevent 
its  descent  to  the  heir  at  law. 

Lord  Eldon  is  reported  to  have  entertained  diflferent 
views  on  the  subject;  and  by  his  decisions  in  Ripley  v. 
WaUrworth,  7.  Ves.  425.  and  Townsend  v.  Dwaynes,  re- 
ported in  1.  Mont,  on  Part.  App.  97.,  especially  by  the  last 
case,  he  appears  to  have  decided  that  the  freehold  of  premi- 
ses, purchased  by  partners  for  the  purpose  of  carrying  on 
the  business  in  which  they  were  engaged,  was,  on  disso- 


VICE-CHANCELLOR'S  COURT. 


31 


lation,  by  death  or  otherwise,  to  be  considered  as  personal 
estate ;  and  see  Oow  on  Partn.  52. ;  Collyer  on  Partn.  76. ; 
also,  3.  Hovendent  8upp.    40,  41.     These  were  cases  in 
wliidi  the  qoestion  arose  between  the  representatives  of  the 
real  and  the  representatives  of  the  personal  estate  and  where* 
in  the  rights  of  creditors  were  not  immediately  involved. 
They  were,  moreover^Vases  of  real  estate  purchased  with 
partnership  funds  and  held  for  the  purposes  of  and  as  being 
necessary  to  the  partnership  business  or  trade ;  and  in  all  such 
cases,  whether  the  property  is  to  be  regarded  in  equity  as  real 
or  convertible  into  personal  estate  depends  upon  the  agree- 
ment  of  the  parties.    If,  at  the  time  of  forming  the  partner- 
ship, they  agree  to  invest  a  part  of  their  capital  in  the  pur- 
.chase  of  real  estate  for  partnership  purposes  or  should  at  any 
time  afterwards  find  it  expedient  to  do  so  and  agree  between 
ibemselves  that,  upon  the  dissolution,  the  real  as  well  as  per- 
rsonal  estate  shall  be  sold  and  turned  into  money  for  the  pur- 
pose of  paying  the  partnership  debts  and  closing  their  joint 
concerns,  there  the  court  of  Chancery,  acting  upon  the  agree- 
ment and  considering  that  as  done  which  was  agreed  to  be 
executed,  is  warranted  in  regarding  the  whole  as  personalty, 
either  in  reference  to  the  claims  of  creditors  or  the  rights  of 
Ihe  heir  or  next  of  kin  of  a  deceased  partner. 

Jn  Cobs  V.  CokSf  15.  J.  R.  159.  our  Supreme  Court  has 
tsaidf  :there  may  be  special  covenants  and  agreements  entered 
into  between  partners  relative  to  the  use  and  enjoyment  of 
leal  estate  owned  by  them  jointly  and  the  same  will  be  con- 
sidered as  held  subject  to  such  agreement,  but,  in  the  absence 
«f  such  .agreement,  the  real  estate  owned  by  the  partners 
jnust  be  treated  as  such,  without  any  reference  to  the  part- 
nership. Cljancellor  Kent  remarks,  with  respect  to  the  de* 
<dmn  of  this  case,  and  which  was  based  upon  Lord  Thur- 
low's  and  Sir  William  Grant's  opinions  in  those  before  cited, 
that  ii  is  a  subversion  of  the  more  modem  doctrine  of  the 
court  of  chancery  in  England  (and  see  3.  Kent's  Com.  87. 2nd. 
Ed.)  But,  however  this  may  be,  there  is  nothing  in  Coles  v. 
Coles  to  prevent  the  court  of  chancery  from  giving  effect  to 
any  express  agreement  which  may  be  found  to  exist  between 
partners  concerning  their  purchases  of  real  estate.  It  is 
certainly  competent  for  them,  by  agreement  between  them- 
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1883.  selves,  to  change  the  character  of  such  property.  It  may 
be  purchased  and  brought  in  as  stock,  and  be  considered 
personalty.  But,  if  a  purchase  be  made  and  a  conveyance 
jAcxsoif.  taken  to  partners  as  tenants  in  common,  without  any  agree- 
ment to  consider  it  as  stock,  although  it  be  paid  for  out  of 
their  joint  fund,  and  to  be  used  for  partnership  purposes,  I 
am  of  opinion  it  must  still  be  deemed' real  estate.  The  law 
will  certainly  so  regard  it  and  equity  cannot  interfere  to  al- 
ter its  character,  except  upon  the  ground  of  an  agreement. 
The  decisions  in  the  American  Courts,  where  this  doctrine 
has  been  discussed  (perhaps,  with  one  exception)  proceed 
upon  this  principle.  Thus,  in  Mc.  Dermot  v.  LawreTicCf  7. 
Serg.  &  R.  438.  it  was  held  that  the  mortgagee  of  the  share 
of  one  partner  in  real  estate,  taken  and  held  by  the  partner- 
ship for  the  purpose  of  carrying  on  the  business  of  the  joint 
concern,  without  notice  of  partnership  debts  existing  at  the 
time  of  executing  the  mortgage,  was  entitled  to  the  benefit  of 
the  mortgage  security,  without  being  subject  to  the  debts 
owing  by  the  partnership,  and  this,  upon  the  ground  that,  as 
between  the  mortgagee,  and  the  partnership  creditors,  the 
property  was  to  be  considered  as  real  estate;  although  Chief 
Justice  Tilghman  observes,  there  is  no  doubt  that,  by  the  a- 
greement  of  the  parties,  property  of  that  description  might 
be  brought  into  stock  and  considered  as  personal  property^ 
so  far  as  concerns  themselves  and  their  heirs  and  personal 
representatives.  The  cases  of  Ooodwin  v.  Richardson^  11. 
Mass.  R.  460.,  Forde  v.  Heron^  4.  Munf.  316.  and  Dehrsey 
V.  Hutchesofif  2.  Rand.  R.  183.  appear  to  have  been  decided 
upon  similar  principles.  The  case  of  Greene  v.  Oreenet  be- 
fore the  court  of  Ohio  (1.  Ham.  Rep.  244.)  marks  more 
clearly  the  distinction  arising  from  an  express  agreement  of 
the  partners.  There,  a  bill  was  filed  by  a  widow  for  dower 
in  the  real  estate  of  her  husband,  who  had  been  in  partner- 
ship with  the  defendants.  The  property  was  purchased  and 
the  deed  taken  in  the  name  of  the  partners,  but  it  was  bought 
with  partnership  funds  and  for  partnership  purposes.  The 
articles  of  co-partnership  contained  a  stipulation  that  upon 
the  dissolution  of  the  partnership,  all  the  property  of  the  con- 
cern should  be  sold  and  the  proceeds  applied,  in  the  first  in- 
stance, to  the  payment  of  debts  due  from  the  partnership. 
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It  was  held  that  the  agreement  in  equity  converted  the  land       1633. 
into  personalty  as  between  the  partners  and  their  creditors 
and  subjected  it  to  all  the  liabilities  of  their  joint  stock  in 
trade ;  that,  according  to  the  original  understanding  of  the   jAOKson< 
parties,  it  was  to  be  treated  as  partnership  property  and  not 
an  estate  in  land  held  in  common;  and  that,  at  the  moment  of 
the  acquisition  of  the  property  it  was  subject  to  the  con- 
dition or  agreement  of  the  partnership,  which  qualified  the 
estate  of  the  husband  and  so  that  he  had  no  substantial 
interest  at  his  death  (the  partnership  then  being  insolvent) 
and  there  was  nothing  upon  which  her  right  of  dower  could 
attach. 

This  is  an  instance  where,  upon  the  footing  of  an  agree- 
ment, the  equitable  doctrine  was  applied  whereby  real  es- 
tate was  considered  as  being  converted  into  personalty,  for 
the  purpose  of  satisfying  partnership  debts,  and  where  the 
surplus,  if  any,  would  be  permitted  to  go  to  the  personal  re- 
presentative of  the  deceased  partner  to  the  entire  exclusion 
of  the  widow  in  respect  to  dower  and  the  representatives  of 
the  real  estate ;  while  the  former  are  cases  which  go  to  show 
in  the  absence  of  any  such  agreement,  that  lands  purchased 
and  held  by  a  partnership,  even  for  the  purposes  of  the  firm, 
will,  as  between  the  representatives  of  the  real  and  personal 
estate  of  a  deceased  partner  and  between  the  creditors  of 
the  firm  and  a  separate  creditor  who  has  acquired  a  lien  by 
mortgage  or  otherwise  upon  the  individual  share  of  one  part- 
ner, in  good  (aith,  be  considered  as  real  estate  both  in  law 
and  in  equity. 

Upon  no  other  ground  than  this,  I  apprehend,  can  the  de- 
risions of  the  several  courts  be  reconciled ;  and  I  see  no  dif- 
ficulty in  the  rule  which  they  so  clearly  indicate  of  consider- 
ing the  legal  estate  in  fireehold  property,  purchased  by  part- 
ners for  the  purposes  of  their  trade  or  by  way  of  a  commer- 
cial speculation,  as  real  estate  passing  by  devise  or  descent 
in  the  ordinary  course ;  at  the  same  tiipe,  the  equitable  inte- 
rest in  such  property,  arising  from  an  express  agreement  or 
the  clear  and  manifest  intention  of  the  parties,  is  to  be  deemed 
part  of  the  partnership  stock,  subject  to  the  partnership  debts 
and  liable  to  be  applied  accordingly. 

Collyer,  in  his  elaborate  treatise  before  cited,  remarks  that 
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1833.      upon  the  result  of  the  English  cases  this  seems  to  be  the  bet- 
^'^"^''^^     tcr  opinion. 

WITH 

9,  In  Wijuhw  V.  Chiffellf'9  Harper's  E.  Rep.  of  So.  Carolina, 

JACKSOH.  25.  the  majority  of  the  court,  on  an  appeal,  held  it  immate- 
rial whether  land  assumes  the  character  of  the  real  or  per* 
sonal  estate  in  becoming  partnership  property,  as  respects  the 
rights  of  joint  creditors  of  the  partnership :  for,  if  land  under 
either  character  becomes  partnership  property,  it  must,  upon 
principles,  be  liable  to  partnership  debts,  lliis  is  doubtless 
correct ;  and  the  doctrine  can  well  be  applied,  when  it  is  as- 
certained the  lands  have  become  partnership  property :  yet 
I  think  lands  can  only  be  rendered  so,  by  some  express  agree«> 
ment  and  understanding  of  the  several  partners,  and  not  mere- 
ly by  purchasing  with  joint  funds  and  taking  the  title  in  their 
joint  names — ^for,  in  legal  contemplation,  this  would  only  be 
creating  a  tenancy  in  common  in  lands,  with  all  the  inci- 
dents of  real  estate. 

In  the  case  now  under  consideration,  there  is  sufficient 
evidence,  from  the  entries  in  the  partnership  books  and  from 
^  other  circumstances,  that  Jackson  and  Mc  Jimsey  must 
have  understood  and  intended  the  purchases  to  have  beeA 
held  as  partnership  property.  One  house  and  lot  they  bought- 
in  upon  a  mortgage  sale,  with  a  view  of  securing  a  debt  due 
their  firm  and  the  other  parcels  of  land  in  question  they 
bought  upon  speculation ;  the  purchase  money  (paid  out  of 
their  partnership  funds  on  account  of  the  purchases)  were 
charged  in  their  books  to  the  debit  of  merchandize,  while  the 
money  taken  upon  mortgage  was,  in  like  manner,  credited  as 
advance  upon  merchandize — ^thus,  treating  the  transactions 
in  the  light  of  ordinary  commercial  transactions  relating  to 
goods  or  merchandize  and  as  being  within  the  scope  of  their 
partnership  business.  There  was  another  purchase  they 
made  of  real  estate  and  which  was  altogether  different,  al- 
though paid  for  out  of  the  joint  funds :  for,  there  the  convey- 
ances were  to  them  in  severalty  and  each  was  charged  in 
the  books  with  an  equal  amount  of  cash  to  pay  for  the  same. 
And  in  the  answer  of  the  surviving  partner,  Robert  Mc. 
Jimsey,  it  is  stated  that  just  before  Jackson's  death,  they 
had  determined  to  sell  the  property  in  question  for  the  pur- 
pose of  applying  the  proceeds  towards  paying  their  partner- 
ship debts.     Mr.  Jackson's  decease  prevented  it. 
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Under  these  circumstances,  I  think  that  the  real  estate,       lSt8. 
thus  purchased  and  held  jointly,  may  be  considered  as  part*     ^^^^'^^ 
nership  property  and  the  proceeds  liable  to  be  applied  to         9. 
partnership  purposes.     It  was  so  considered  by  Mc,  Jimsey   iaoksox. 
in  making  the  assignment  to  the  complainants  in  trust  for 
the  purpose  of  completing  the  composition  previously  agreed 
upon  with  the  creditors*    As  these  creditors  are  willing  to 
come  under  the  assignment  and  set  up  no  claims  upon  the 
fonds  in  this  court  adverse  to  it,  there  can  be  no  difficulty  in 
making  a  decree  for  distribution  of  the  whole  of  the  partner- 
ship property  among  the  creditors  through  the  medium  of  the 
compUdnants,  as  assignees. 

The  rule  is  well  established  that  the  joint  property  of  the 
partnership  must  first  be  applied  to  the  payment  of  the  joint 
debts«  Hence,  the  administrator  of  the  deceased  partner  is 
not  entitled  to  any  part  of  the  funds  in  court  for  the  benefit 
of  his  separate  creditors  or  next  of  kin.  Even  though  one 
half  or  more  of  these  funds  were  to  be  regarded  as  belonging 
10  the  individual  estate  of  the  deceased  partner  Jackson,  the 
same  being  proceeds  of  real  estate,  his  personal  representa- 
tive could  not  be  permitted  to  take,  since  the  right  would  be 
in  the  heirs  at  law. 

In  no  point  of  view,  therefore,  has  the  defendant  Miller,  as 
administrator,  any  claim  upon  the  fund  in  court. 

Tbe  next  point  is,  with  regard  to  the  claim  of  dower  on 
the  part  of  the  defendant  Ann  P.  Jackson,  the  widow  of  the 
deceased  partner.  Although  the  lands  were  partnership  pro- 
perty and  the  transactions  relative  to  their  purchase  were 
of  a  commercial  nature  and  the  proceeds  (under  the  circum- 
stances) are  liable  to  be  applied  to  the  satisfaction  of  the 
joint  debts,  yet,  in  a  strict  sense,  they  were  real  estate  and 
subject  to  its  incidents.  The  partners  were  respectively 
seised  of  a  legal  estate  of  inheritance  in  the  lands  as  tenants 
in  common,  notwithstanding  it  was  to  be  treated  as  partner- 
ship property ;  and  the  right  to  dower  attached  as  an  inci- 
dent to  the  legal  title  and  seizin.  On  this  account  it  became 
necessary  for  Mrs.  Jackson  to  unite  with  her  husband  in  the 
mortgages.  She  had  still  a  right  of  dower  in  the  equity  of 
redemption.  This  right  was  not  entirely  lost  by  the  fore- 
closure and  sale.     It  attached  in  equity  to  the  surplus,  after 
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1633.     satisfaction  of  the  mortgage  debt.     Instead  of  legal,  it  then 
became  equitable  dower ;  and  which  no  act,  by  the  husbandf 
could  impair,  without  her  concurrence :  TUtu  v.  HeUson^  5« 
jACKtoH.    J.  C.  R.  452. 

In  reference  to  the  case  of  Smith  v«  Smithy  5.  Ves.  189., 
Mr.  Park,  in  his  treatise  on  Dower,  106.  observes,  that  ^if 
"  lands  of  inheritance  are  purchased  with  partnership  pro- 
**  perty  and  conveyed  to  one  partner  only,  prima  facie  be  if 
**  a  trustee  for  the  partnership,  and,  upon  a  dissolution,  the 
'*  lands  would  be  distributable  among  the  partners  as  co- 
*'  partnership  property.  But  as  the  partner  in  whose  name 
*'  the  conveyance  was  taken  has  the  legal  estate,  coupled 
**  with  the  beneficial  ownership  in  his  own  share,  and  as  part- 
**  ners  are  tenants  in  common  in  equity  of  real  estate  purcha- 
**  sed  for  the  purposes  of  trade,  it  is  apprehended  that  his 
*'  wife  is  entitled  to  dower  of  this  share.**  I  am  disposed  to 
adopt  this  as  the  correct  conclusion.  Upon  applying  it  to 
the  present  case,  Mrs.  Jackson  is  entitled  to  dower  in  the 
share  of  the  estate,  of  which  the  legal  title  was  coupled  with 
a  beneficial  ownership  in  her  husband,  notwithstanding  it  was 
partnership  property.  It  can  only  extend,  however,  to  a 
moiety.  The  legal  title  was  not  in  him  beyond  this,  altliough 
his  interest  in  the  partnership  was  a  two-thirds.  Her  dower 
may  be  estimated  upon  the  principle  of  a  life  annuity ;  and  a 
gross  sum  can  be  paid  over  or  one-Uiird  of  a  moiety  of  the 
fund  be  invested  for  her  use — at  her  election. 

My  conclusion  on  the  last  point  may  not  seem  to  be  recon* 
cileable  with  the  decision  in  the  Ohio  case  of  Crreen  v.  Greei^ 
where  the  court  proceeded  mainly  upon  the  efifect  of  the  spe* 
cial  agreement  in  the  articles  of  co-partnership  and  as  to  its 
being  sufficient  to  prevent  any  right  of  dower  from  attach- 
ing upon  the  land.  If  that  decision  can  be  supported  upon 
principle,  I  apprehend  it  can  only  be  done  through  the  partic- 
ular ciicumstances  of  the  case.  It  is  sufficient  to  say,  the 
facts  in  the  present  suit  are  different. 


VICE-CHANCELLOR'S  COURT. 


87 


1883. 


DXnSTON 


Dbnitor  and  another^  assignees   of  Dickbt  d.  Morris 

and  others,  assignees  of  Sands. 


It  If  a  wtB  MOMI  mla  of  cqnitj  that  a  grantee,  to  whom  poMearion  baa  been  delitrerad  oa- 

^1  auiiiMta  crime  aa<  wmitaiKf,  caa  have  no  relief  In  tbts  court  acainet  bis  grantor 

te  a  rccnn  of  pnrfhaee  money  or  fecarlty,  on  aecooat  of  a  defldencj  or  failure  of  title. 

II  a  grantee  m  poneaAoa  baa  taken  no  covenanu  and  the  title  Mla,  be  will  be  without  a 

fcmady  ta  aqnio  *■  well  ae  at  law,  prorMed  the  contract  were  tkir  and  no  fraud. 
Bnt  tf  fiaod  to  ahown  in  auUdog  the  purchaae  or  in  completing  it  and  whether  there  be  co- 
of  titie  or  not,  the  parebaaer  may  come  into  equity  for  reliefer  to  obtain  indem- 
evieliootdlani^ance,  or  defect  of  title.    Theae  circumatancea  take  the  caaa 
oat  ot'lhe  general  rule. 

wviTtag  aarignana  In  Imnkrvpiey  are  looked  apon  aa  tmateee  of  a  ftind  in  their 
the  anhadtated  aaalgn^wa  who  are  Joined  with  them  are  ao  llkewlae  and  they 
Aonld  be  partiea  to  a  auit  connected  with  such  a  fund. 
Aeauinte  of  Uaaltatfona  or  «  ataleneaa  of  demand  ahould  be  aet  up  by  plea  or  anawer  and 
be  taken  adTaatage  of  by  demurrer. 

ofa  bankrupt  aold  a  lot  of  ground  for  t4|300.  to  I.  8.  with  a  promiae  of  coreaanta 
tailbe  and  a  wamaiy ;  the  latter  took  poaaeaalon  and  expended  money  In  building ;  the 
aarigaeea  then  icfimed  to  glre  a  deed  with  full  eovenanta  or  warraaty  and  fixed  him  down 
to  take  a  deed  with  a  corenant  agaiaat  their  own  acta  only  and  took  a  bond  and  mortgage 
liar  •i^nOi  payable  In  tva  yaara,  upon  the  underatanding  that  if  their  title  fkiled  they 
upoQld  retain  the  parchaaa  money  and,  in  the  meantime,  would  not  paaa  the  mortgage 
mway ;  the  aaalgneea,  wttbont  the  knowledge  of  1. 8.,  were  notified  of  an  intention  to  eon  • 
title;  I.8.eold  to  R.  D.  who  paid  off  the  mortgage  (the  aialgneea  haTing, 
their  promiae,  parted  with  it) ;  one  J.  J.  brought  ejectment  upon  a  paramount  title 
and  lecofered  agaiaat  R.  D.  who  comproniiaed ;  and  R.  D.  (Uled  and  aasigned  hia  proper- 
ty laaaalgaeea  who  filed  a  bill  agaiaat  the  aaalgn^wa  la  bankruptcy  for  repayment  of  the 
rhlch  IL  D.  bad  aacriftced  upon  the  compromlae.     The  defendauia  put  in  gen- 
Meld,  that  the  aaalgneea  In  bankruptcy  not  only  took  themortgage  in  truat, 
10  be  coaaidered  aa  tmateee  of  the  money  ariaing  from  it  and  that  R.  O.  aad 
thoee  repraeentlng  him  were  entitled  to  the  benefit  of  it ;  and,  conaeqnently,  that  the  da- 
mairera  mnat  be  ufetiuled. 


This  case  came  before  the  court  upon  demurrers  taken  by  AprU  IM. 
the  defendants  Robert  Morris,  junior,  John  Delafield  and      1833. 
Charles  Khind  to  the  whole  of  the  complainants  bill.  Va^^trand 

The  bill  alleged,  in  substance,  that  Robert  Morris  junior,  PyrrJumr. 
and  John  Mowatt,  junior,  assignees  of  the  estate  of  Comfort  Por/ip^. 
Sands,  a  bankrupt,  falsely  stated  to  one  John  Sandford  that  Statute  of 
they,  as  €uch  assignees,  were  seized  in  fee  of  and  were  au-    ^     *^"*'* 
thorized  to  sell  and  convey  a  lot  of  ground,  known  as  Num- 
ber  78  Greenwich  street ;  and,  in  order  to  induce  Sandford 


38 


CASES  IN  THE 


1633. 


to  purchase,  represented  their  title  as  indisputable  and  pro- 
mised, if  he  would  make  the  purchase,  to  give  him  a  warran- 
tee deed  and  defend  the  lot  against  the  claims  of  all  persons 
who  should  lawfully  claim  the  same.  That  about  the  first 
day  of  April  one  thousand  eight  hundred  and  twelve,  Sand- 
ford  agreed  to  purchase  the  lot  from  them  for  four  thousand 
three  hundred  dollars,  which  was  the  full  value,  upon  the  con- 
ditions above  mentioned ;  and  they  put  him  in  possession  for 
the  purpose  of  his  making  improvements — leaving  the  deed 
to  be  executed  at  a  future  day — and  that  he  forthwith  com- 
menced building  upon  the  lot. 

After  Sandford  had  expended  considerable  monies  upon 
the  lot,  and  about  the  fifteenth  day  of  July  one  thousand  eight 
hundred  and  twelve,  he  applied  to  these  assignees  for  a  war- 
rantee deed  ;  and  which  they  promised  to  give  him.  Butt 
shortly  afterwards,  they  tendered  to  him  a  deed  of  convey- 
ance of  the  lot  containing  only  covenants  against  their  own 
acts  as  assignees  and  for  such  further  assurance  as  they 
might,  as  such  assignees,  rightfully  make  whenever  request- 
ed. That  Sandford  objected  to  such  a  deed  and  required 
them  to  execute  a  warrantee  deed  as  promised ;  which  they 
refused :  assigning  as  an  excuse,  the  advice  of  their  counsel 
not  to  execute  such  an  instrument — ^but  again  assuring  hitoi 
of  their  title,  as  assignees,  being  undoubted.  And  in  order 
to  induce  him  to  accept  the  deed  without  covenants,  they  fur- 
ther proposed  and  agreed  to  require  a  payment  of  only  three 
hundred  dollars  in  money  and  to  take  his  bond  and  a  mort- 
gage of  the  lot  for  four  thousand  dollars  (being  the  balance 
of  the  purchase  money)  payable  five  years  after  date ;  and 
that  they  would  hold  the  bond  and  mortgage  in  their  own 
hands,  and  not  assign  the  same  to  any  person  or  claim  pay- 
ment of  the  principal,  until  the  title  of  the  assignees  was  es- 
tablished or  made  perfectly  satisfactory  to  Sandford  or  his 
assigns.  That  they  refused  to  execute  any  other  deed ;  and 
threatened  if  he  did  not  accept  of  the  one  which  was  proffer- 
ed, to  sell  the  lot  to  some  other  person  and  thereby  deprive 
him  of  the  monies  which  he  had  expended  in  building ;  and 
Sandford,  relying  upon  their  representations  and  assurances, 
finally  agreed  to  accept  the  deed,  and  the  same  was  aoeord- 
ingly  executed  and  delivered  to  him.     It  was  dated  the  twen- 
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ty-first  day  of  July  one  thousand  eight  hundred  and  twelve ; 
and  thereby  the  assignees  conveyed  to  him,  in  fee»  all  the 
estate,  right,  title  and  interest  which  Comfort  Sands  held 
at  the  time  he  became  a  bankrupt,  and  which  they,  as  assig- 
nees, had  or  could  convey  of,  in  or  to  the  said  lot  of  ground. 

Simultaneous  (as  the  bill  showed)  with  the  execution  and 
delivery  of  the  deed,  Sandford  paid  to  these  assignees,  Mor- 
ris and  Mowatt,  the  sum  of  three  hundred  dollars  and  gave 
his  bond  and  a  mortgage  of  the  property  for  four  thousand 
dollars  payable  on  the  twenty  second  day  of  July,  one  thou- 
sand eight  hundred  and  seventeen  with  interest.  That  this 
was  done  upon  the  understanding  before  mentioned  and  upon 
the  further  stipulation  and  agreement  of  Mowatt,  one  of  the 
ftss^nees,  who  delivered  the  deed  and  accepted  the  bond  and 
mortgage^  that  if  the  title  of  the  assignees  should  fail  or  prove 
defective  from  any  cause,  the  assignees  would  return  the  pur- 
chase money  paid  and  secured  by  the  bond  and  mortgage. 
That  in  violation  of  the  promise  not  to  part  with  the  bond 
and  mortgage,  the  assignees  had,  on  the  fifth  day  of  March 
one  thousand  eight  hundred  and  fifteen  assigned  the  same  to 
a  Mrs.  Grayson,  without  the  knowledge  or  consent  of  Sand- 
ford  and  in  bad  faith  towards  both  him  and  her :  because 
they  then  knew  or  had  been  informed  of  their  having  no  title 
or  that  it  was  intended  to  contest  the  title  as  conveyed  by 
them  to  Sandford.  That  Sandford  remained  ignorant  of  any 
such  defect  and  intention  and  went  on  to  finish  the  buildings 
erected  by  him  on  the  lot,  consisting  of  a  brick  dwelling 
house  and  stable ;  and  aflerwards  sold  the  same  to  Robert 
Dickey  for  thirteen  thousand  dollars  and  conveyed  it  to  him 
io  fee  by  deed  bearing  date  the  twenty-sixth  day  of  February 
one  thousand  eight  hundred  and  sixteen.  The  purchaser, 
Dickey,  dischai^d  the  bond  and  mortgage  held  by  Mrs. 
Grayson,  she  having  required  the  same  to  be  satisfied. 

The  bill  further  alleged  that  afterwards  and  on  or  about 
the  first  day  of  May  one  thousand  eight  hundred  and  sixteen 
one  John  Jackscxi  commenced  an  action  of  ejectment  against 
Mi.  Dickey  in  the  Supreme  Court  for  the  recovery  of  the 
land,  which  action  was  tried  at  a  circuit  court ;  and  in  Janu- 
ary term  one  thousand  eight  hundred  and  nineteen  judgment 
was  rendered  thereon  in  favor  of  the  plaintiff  Jackson,  his 
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title  proving  to  be  paramount  to  that  of  Dickey  as  taken 
from  the  assignees  of  Comfort  Sands. 

The  bill  then  set  forth  the  title  under  which  Jackson  claim* 
ed  and  recovered  in  the  ejectment  suit ;  and  it  charged  how, 
upon  the  trial,  it  appeared  that  the  assignees  had,  long  pre- 
viously to  the  purchase  by  Sandford,  been  notified  of  the  cir- 
cumstances of  such  title,  and  were  iiiformed  of  their  having 
no  title  whatever  as  assignees  and  no  right  to  consider  the 
lot  as  the  property  of  Comfort  Sands  at  the  lime  of  his  be- 
coming  bankrupt ;  and  that  these  circumstances  first  came 
to  the  knowledge  of  Dickey  and  of  Sandford  upon  the  trial 
of  the  ejectment  suit;  and,  therefore,  as  the  bill  insisted 
and  charged,  the  assignees  acted  in  bad  faith  and  fraudu- 
lently in  selling  and  conveying  the  lot  of  land  to  Sandford 
in  the  manner  above  mentioned.  The  bill  also  alleged,  that 
Mr.  Dickey  being  satisfied,  from  what  appeared  upon  the 
trial,  that  the  title  derived  from  the  assignees  was  wholly 
defective  and  he  would  be  deprived  not  only  of  the  lot  but 
also  of  the  buildings,  and  being  advised  by  his  counsel  to  ef- 
fect a  compromise,  if  possible,  he  opened  a  negociation  and 
finally  succeeded  in  obtaining  a  release  and  extinguishment 
of  Jackson's  title,  by  paying  to  him,  in  way  of  compromise, 
two  thousand  five  hundred  dollars — ^he  having  agreed  to  con- 
sider the  lot  vacant,  which  it  was  when  he  purchased.  Also, 
that  upon  the  trial  it  appeared  how  the  wife  of  Comfort 
Sands  would  be  entitled  to  dower  if  she  survived  her  hus- 
band ;  and  that  a  release  from  her  was  obtained  by  paying 
the  further  sum  of  three  hundred  and  twenty-five  dollars. 
That  although,  while  the  negociations  for  the  compromises 
were  going  on,  Mr.  Dickey  failed  in  business,  yet  he  com- 
pleted the  arrangements  and  procured  the  releases  to  be  ex- 
ecuted to  himself  in  the  months  of  July  and  November  one 
thousand  eight  hundred  and  twenty — still,  owing  to  bis  pecu- 
niary embarrassments,  the  payments  were  delayed  until  the 
month  of  February  one  thousand  eight  hundred  and  twenty- 
one,  when  the  money  was  paid  with  interest  and  the  releases 
were  delivered.  About  the  same  time  and  in  pursuance  of 
a  previous  understanding  with  his  creditors,  he  conveyed 
the  premises  (the  title  to  which  had  then  been  made  perfect) 
to  the  complainants,  in  trust  for  the  benefit  of  his  creditors. 
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One  of  thft  tragts  required  the  complainants  to  refund  the 
amount  which  had  been  thus  paid,  together  with  the  law  ex- 
penses of  defending  the  suit  and  procuring  the  confirma- 
tion of  the  title:  Mr.  Dickey  having  raised  the  money  for 
those  purposes  by  a  temporary  loan.     Immediately  upon 
receipt  of  the  deed  of  trust,  the  complainants  advanced,  out 
of  their  own  monies,  the  sum  thus  paid,  amounting  to  three 
Aousand  two  hundred  and  thirty-nine  dollars,  which,  as  they 
allied,  was  necessary  in  order  to  perfect  the  title  to  the 
property  and  render  it  available  to  the  creditors  of  Mr. 
Dickey.    And  they  claimed  repayment  of  the  same  with  in- 
terest out  of  the  estate  of  Comfort  Sands  in  the  hands  of  the 
defendants,  as  assignees:  because,  1st.,  they  sold  the  lot  to 
Sandfbrd,  the  grantor  of  Dickey,  knowing  their  title  to  be 
defective  or  that  it  was  intended  to  be  impeached  or  contes- 
ted; and,  2ndly,  for  even  if  they  had  no  such  knowledge,  they 
had  received  four  thousand  and  three  hundred  dollars  as  the 
consideration  for  the  sale  of  a  lot  which  they  had  no  right  to 
•ell  and  to  which  they  were  not  entitled. 

The  complainants  also  alleged  that  the  defendants,  as  such 
assignees,  had  funds  in  their  hands  growing  out  of  the  estate 
of  the  bankrupt,  not  yet  apportioned  amongst  his  creditors, 
greatly  exceeding  the  amount  paid  by  the  complainants. 
That  Mowatt,  one  of  the  original  assignees,  died  in  the  month 
of  May  one  thousand  eight  hundred  and  twenty-one,  when 
the  management  of  the  bankrupt's  estate  devolved  upon  Mor- 
ris, the  surviving  assignee,  who  had  the  sole  charge  thereof, 
until  the  month  of  June  one  thousand  eight  hundred  and 
twenty-six,  when  the  other  defendants,  John  Delafield  and 
Charles  Rhind,  were  appointed  assignees  jointly  with  the  de-^ 
fendant  Morris.  That  frequent  applications  were  made  to 
Morris  and  Mowatt,  as  such  assignees,  and  to  Morris  as  sur- 
viving assignee,  and  similar  applications  had  been  made  to 
the  present  assignees  for  repayment  out  of  the  bankrupt's  es- 
tate in  their  hands,  but  without  effect.  That  recently,  at  a 
meeting  of  the  commissioners,  creditors  and  assignees  under 
the  conmiission  of  bankruptcy  held  in  the  month  of  April,  one 
thousand  eight  hundred  and  thirty-two,  the  complainants 
presented  their  claim,  verified  by  affidavits ;  that  the  com- 
missioners, having  doubts  in  relation  to  their  powers,  directed 
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the  assignees,  by  an  order  entered  in  their  minuteSi  to  retain 
three  thousand  dollars  in  their  hands  in  order  to  meet  Che 
claim  if  the  same  should  be  established  in  a  court  of  equity 
or  before  any  other  tribunal. 

And  the  bill  prayed  that  the  assignees,  out  of  the  money 
belonging  to  the  bankrupt's  estate  or  the  defendant  Robert 
Morris,  junior,  one  of  such  assignees,  out  of  his  own  proper 
funds,  might  be  decreed  to  pay  the  complainants  the  amount 
so  paid  and  expended  by  them,  with  interest ;  and  also,  for 
general  relief. 

Mr.  P.  A.  Jay  and  Mr.  D.  S.  Janes^  for  the  defendants 
and  in  support  of  the  demurrers. 

Mr.  D.  B.  Ogden^  and  MLr.  C.  Graham^  on  the  part  of  the 
complainants. 


June  25(A.  The  Vicb-Chancblloe: — If  there  be  any  ground  upon 
which  the  apparent  equity  of  this  bill  can  be  supported  id 
favor  of  the  complainants,  I  shall  gladly  give  them  the  bene- 
fit of  it.  From  the  statements  in  the  bill  it  is  manifest  that 
by  means  of  the  sale  to  John  Sandford,  the  assignees  of  the 
bankrupt's  estate  have  received  a  sum  of  money  which  they 
had  no  just  right  to  receive.  A  decree  compelling  them  to 
refund  would  work  no  wrong  either  to  the  bankrupt  or  his 
creditors.  Still,  in  order  to  entitle  the  complainants  to  come 
here  in  relation  to  this  money,  they  must  have  a  right  to  the 
same  or  to  some  portion  of  it  and  which  must  be  paramount 
to  the  claim  of  the  defendants.  If  this  prove  not  so,  then 
there  can  be  no  relief  upon  the  present  bill ;  and,  conae« 
quently,  the  demurrers  will  have  to  be  allowed. 

Supposing  the  allegations  in  the  bill  to  contain  the  truth, 
I  think  it  very  clear,  from  the  face  of  it,  that  there  was  fraud 
on  the  part  of  the  assignees  in  making  the  contract  of  sale 
with  John  Sandford,  as  well  as  in  carrying  it  into  eflfect ; 
and,  for  all  the  purposes  of  the  present  argument,  I  am,  of 
course,  bound  to  take  these  allegatioiis  as  true. 

The  alleged  fraud,  in  the  first  place,  consists  in  the  assig- 
nees representing  their  title  as  valid  and  indisputable :  know- 
ing it  to  be  defective  and  liable  to  litigation ;  while  the  refu- 
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sal  to  give  a  deed  with  corenants  of  title  and  warranty,  after 
thejr  bad  induced  Mr.  Sandford  to  become  the  purchaser,  to 
take  possession  and  commence  building,  upon  the  promise  of 
such  a  deed,  was  a  breach  of  good  faith.  And,  moreover, 
the  species  of  coercion  made  use  of  to  induce  hfan  to  accept 
the  instroment  (without  covenants)  cannot  be  deemed  other* 
wise  than  fraudulent. 

If  the  injury  which  resulted  to  Mr.  Dickey,  the  subsequent 
giuntee*  had  fallen  upon  Mr.  Sandford  and  be  had  exhibited 
a  bill  in  this  court  for  relief,  there  would  be  no  doubt  of  his 
right  to  a  Tetum  of  the  purchase  money — at  least,  of  so  much 
of  it  as  would  reraunerate  him  for  any  expenditure  in  obtain- 
ing a  perfect  tftJ»— even  though  the  deed  contained  no  cove- 
nants whjch  rendered  the  grantors  liable  at  law.  It  is  a  well- 
settled  mlef  of  this  court  that  a  grantee,  to  whom  possession 
has  been  delivered  under  covenants  of  title  and  warranty, 
can  have  no  relief  in  equity  against  his  grantor  for  a  return 
of  purchase  money  or  security  on  account  of  a  defect  or 
fiulure  of  title :  because  he  has  taken  care  to  secure  himself 
by  covenants  and,  if  evicted,  can  have  an  adequate  remedy 
at  law.  If  he  has  taken  no  covenants,  and  the  title  fisiils, 
he  will  be  without  a  remedy  in  this  court,  as  well  as  at  law, 
provided  the  contract  were  fair  and  there  be  no  fraud  in  the 
case.  But,  if  fraud  is  shown,  either  in  making  the  contract 
of  sale  or  in  executing  it,  and  whether  there  be  covenants 
inserted  in  the  deed  to  secure  the  title  or  not,  the  purchaser, 
in  case  of  eviction  or  disturbance  of  his  possession  or  when- 
ever it  is  ascertained  that  the  title  is  defective,  may  come 
into  this  court  to  be  relieved  from  his  purchase  or  to  obtain 
indemnity  against  the  consequences  of  the  fraud« 

Imposition  and  fraud  upon  the  purchaser  by  any  wilful  mis- 
representation or  concealment,  takes  the  case  out  of  the  gen- 
eral rule  and  entitles  him  to  be  redressed  in  equity,  in  addi- 
tion to  and  beyond  the  covenants  in  the  deed.  The  cases  of 
Bumjnu  v.  Pbaner,  1.  J.  C.  R.  219.,  Abbot  v.  Allen,  2.  lb. 
519.,  Johngon  v.  Geer,  lb.  546.,  Chesterman  v.  Gardner,  5. 
lb.  29.,  and  Chntvemeur  v.  Ebnendorf,  lb.  79.  are  authorities 
upon  these  points.  And  see  also  in  Legge  v.  Croker,  1.  Ball 
6c  fi.  514. 

But  the  difficulty  in  the  present  case  is  this :  Sandford  is 
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not  the  party  complaining  of  the  fraud ;  nor,  indeed,  has  he 
been  injured  by  it.  Before  any  eviction  or  even  claim  was 
made  under  an  adverse  title,  Mr.  Sandford  sold  and  convey- 
ed the  property  to  Mr.  Dickey  for  an  adequate  consideration 
and  without  any  fraud  on  his  part ;  and  it  does  not  appear 
that  he  entered  into  covenants  of  seizin  or  warranty.  So, 
he  is  not  liable  over  to  his  grantee  or  to  the  assigns 
of  such  grantee.  Yet  it  appears  to  me  there  are  equitable 
circumstances  arising  from  some  of  the  statements  of  the 
bill  which  may  entitle  Mr.  Dickey  and  the  complainants,  as 
trustees  under  him,  to  stand  in  the  place  of  Sandford  and 
claim  the  rights  and  remedies  to  a  certain  extent  which  he 
would  have  been  entitled  to  in  case  he  had  remained  in  pos- 
session and  the  judgment  in  ejectment  has  been  rendered 
against  him.  I  allude  to  the  part  of  the  bill  which  states  the 
giving  of  the  mortgage  for  four  thousand  dollars  of  the  pur- 
chase money  as  an  inducement  to  Sandford  to  accept  the 
deed.  The  assignees  proposed  to  take  the  nnortgage  paya- 
ble at  the  expiration  of  five  years  and  expressly  agreed  to 
hold  the  same  and  not  claim  payment  until  the  title  should  be 
established  or  made  perfectly  satisfactory  to  Mr.  Sandford  or 
his  assigns ;  and  on  delivery  of  the  mortgage,  Mowatt,  one  of 
the  assignees,  further  stipulated  to  return  the  purchase  money 
in  case  the  title  of  the  assignees  should  fail  or  be  defective  from 
any  cause.  According  to  this  statement  of  the  transaction, 
the  vendors  only  became  trustees  of  the  consideration  mo- 
ney (at  least,  of  the  part  for  which  the  mortgage  was  given). 
They  were  not  to  hold  it  as  a  payment  nor  as  security  for 
the  payment  absolutely,  but  only  in  the  event  of  their  title 
being  made  good  to  the  purchaser  and  his  assigns.  Now» 
we  may  lay  out  of  view  all  intentional  fraud ;  and  looking 
at  the  transaction  in  the  above  lights  the  whole  will  appear 
to  be  fair  and  consistent.  The  assignees,  it  is  alleged,  had 
been  notified  and  were  aware  of  an  adverse  daim  of  title. 
They  had,  in  the  first  instance,  contracted  to  sell  tv  the  pur- 
chaser and  to  give  proper  assurances  of  title,  but  were  advised 
against  the  latter ;  and,  therefore,  they  proposed  the  other 
method  of  carrying  the  sale  into  eflTect.  In  this  way  an  im- 
plied trust,  at  least,  was  created  of  the  purchase  money ; 
and  such  an  one  as  this  court  is  bound  to  protect  and  pre- 
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gerve.-  Nor  could  the  Assignees  divest  themselves  of  the 
trast  by  assigning  the  bond  and  mortgage  in  the  manner  sta« 
ted  in  the  bilh  When  Dickey  purchased  of  Sandford,  the 
mortgage  which  the  latter  had  given,  instead  of  being  in  the 
hands  of  the  assignees  and  subject  to  the  trust  upon  which  it 
had  been  given,  was  found  to  have  been  assigned  contrary 
theieto*  He  was  also  required  to  pay  it  off;  and  it  was  sa* 
tisfied  out  of  the  money  which  Mr.  Dickey  was  to  give  for 
the  property.  Upon  the  assignment  of  the  mortgage,  the 
trust  which  originally  attached  to  it  must  be  considered  as 
attaching  to  the  money  in  the  hands  of  the  mortgagees  and 
they  may  be  regarded  in  equity  as  trustees  of  it  by  substi- 
tution* If  then  there  be  a  trust  fund  and  trustees  of  it : 
for  whose  benefit  does  it  enure  ? 

It  must  be  remembered  that  the  mortgage  was  to  be  held 
until  the  title  should  be  made  perfectly  satisfactory  to  Mr. 
Sandford  and  his  assigns.  The  nature  and  object  of  this  ar- 
rangement appears  to  embrace  all  who  mi^t  become  pur- 
chasers under  him,  through  tlie  title  which  the  assignees  of 
the  bankrupts  estate  undertook  to  confer.  The  title  failed. 
A  lose  resulted ;  and  this  has  been  borne  by  one  who  purchas- 
ed from  Sandford  upon  the  faith  of  the  title  derived  from  the 
assignees,  and  which  the  trust  was  intended  to  secure.  He 
or  those  standing  in  his  place  and  taking  his  rights,  are  the 
persons  entitled  to  the  benefit  of  it. 

When  we  take  the  allegations  in  the  bill  to  be  true,  the  pre- 
sent appears  to  be  a  case  which  entitles  the  complainants 
to  the  relief  which  is  sought. 

Instances  will  be  found,  observes  an  able  writer  on  equity 
jurisdiction,  to  spring  from  some  circumstances  attending 
transactions,  as  of  accident,  mistake  or  fraud,  which,  in 
themselves,  fonn  grounds  of  this  court's  interference,  indu- 
cing it  to  imply  a  trust  upon  what  it  ascertains  to  be  the  con- 
scientious duty  of  a  party ;  and,  in  accordance  with  its  gen- 
eral principles,  to  compel  him  to  the  performance  of  that 
which  natural  justice  demands :  Jeremfz  Eq.  Jur,  94.  There 
is  son^  reason,  at  least,  for  supposing  the  present  to  be  one 
of  the  cases  falling  within  this  salutary  principle.  And  as  I 
cannot  do  more,  so  I  think  I  cannot  do  less  than  overrule  the 
demurrers. 
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A  distinction  has  been  attempted  to  be  made,  upon  the  ar« 
gnment,  between  the  ordinal  surviving  assignee  and  the  two 
assignees  since  then  associated  with  him«  It  is  said,  that  if 
the  bill  is  properly  filed  against  the  former  on  the  ground  oF 
firaud,  jet  it  is  not  so  as  respects  the  latter,  and  their  demur* 
rer  should  be  allowed.  But,  if  I  am  correct  i»  supposing 
the  bill  may  be  sustained  upon  the  groond  of  a  trust,,  then 
the  circiunstance  of  all  the  assignees  being  considered  trss* 
tees  of  the  fund  sought  to  be  reached,  rendered  them  all  pro- 
per parties  to  the  suit. 

Another  point  was  raised  upon  the  arguftient  r  that  tf  there 
ever  vreare  a  cause  of  action,  it  was  barred  by  lapse  of  time. 
I  cannot  listen  to  this  objection  upon  a  demurrer;  especially 
as  the  bill  shows  that  the  commissioners  in  bankruptcy  have 
Erected  the  assignees  to  retain  a  sum  of  money,  in  order  to 
satisfy  this  claim,  should  it  be  supported  in  a  court  of  eqcdty. 
Besides,  if  the  statute  of  limitations  or  the  stateness  of  the 
demand  afibrds  any  ground  of  a  defence  in  a  casefike  the  pre- 
sent, I  think  it  should  be  put  forward  hy  a  plea  or  be  set  up 
in  an  answer :  and  not  through  a  demurrer. 

The  last  objection  which  I  have  to  examine  is  this ;  that  it 
belongs  to  the  commissioners  and  the  district  court  of  the 
United  States,  under  the  authority  of  the  bankrupt  law  it- 
self, to  decide  upon  this  claim ;  and  that  the  court  of  Chan- 
cery has  not  jurisdiction.  I  think  it  is  a  sufficient  answer  to 
say,  it  is  not  a  debt  claimed  to  be  due  or  owing  from  the 
bankrupt  or  to  be  paid  out  of  his  estate  pro  rata  with  the 
creditors,  but  a  remedy  sought  against  the  assignees  in  rela- 
tion to  a  sum  of  money  which  has  found  its  way  into  their 
hands,  and  not  belonging  to  the  bankrupt — ^that  it  is  a  trust- 
ftaid  to  which  the  complainants  are  equitably  entitled,  and 
over  which  (as  well  as  over  those  assignees  as  being  trus- 
tees) this  court  has  a  concurrent,  if  not  an  exclusive  juris- 
dicticn.  Indeed,  the  bill  states  that  the  commissioners  enter- 
tained doubts  of  their  powers ;  and  rrferred  the  parties  to  a 
court  of  equity  or  other  competent  triEiamI ;  and  I  must  pre- 
sume this  was  done  on  account  of  the  claims  partaking  ci 
the  nature  of  a  trust  and  was  not  a  debt  or  demand  against 
the  bankrupt. 

I  must  overrule  the  demurrers,  with  costs. 
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tntaAJbk  onittlai  to  r«4iM««  part  of  «■  ■gnmeiit  toto  wri- 

tfagftlMwbotoorttisopatoparol  proof.    The  Coart  dlsre|anb  tbt  wiittng  ukd  tmtt 

*•  whole  t  MMTiliiwi  —  o  THtal  oontraot. 

Btt  fiid  kf  tiio  loiMO  of  pnaiMii  wliMi  ho  koM  aodor  o  ckufcii  loMo,  oniMt  pnaoM  who 

hod  agreed  ia  wiitfog  to  poitlnoo  hie  leooo.    CompIolDoat  altegod  that  ao  implied  rtf hf 

afroBoorBioBModlMothofaichaoOiOadihot  dflAodoniiwoietotokc^ooldocttoabw 

ikaa  npooaport  of  tfeo  prooitoei  of  a  looao  fiir  a  year  wbich  had  hoo^graatod  bytho 

coB^ptalaoBt.   The  hoyeio  oaiiCtod  to  laoert  theoe  things  ia  the  written  agreemoat,  bat 

wmlmOr  t9eoi0lm&d   tkae;  aad  thcgr  naaagod  to  getaieaewal  hi  tholrowa  aaaii^ 

ttreagb  the  reooamMndatloa  of  the  conplaiaant ;  bnt4eeiined,  inasmaoh  aa  the  old  tona 

had  to  theaMaa  tlnw  oaplfod,  tomake  good  their  agreement  with  the  latter,  and  proeeod- 

ad  toajoct  the  to— Bt  who  waa  to  have  hold  pniiwiDn  of  a  part  for  a  year.   Coa^ih'A- 

aat  prayed  that  the  parties  might  pay  their  porchaee  money  and  perform  their  eontract 

with  htai.   A  getial  daanurer  was  laterpoaed:  bat  OTemtled. 


WX  by  Duncan  Fhyfe,  the  lessor  of  certain  real  estate,  AjprS  llth. 
«gainst  Charles  Wardell  and  Britain  L.  Woolley,  as  porchas*      1889. 


ers,  in  order  to  compel  payment  of  purchase  money  and  ob-  o_^^^ 
Cain  specific  performance  of  a  contract.    It  stated,  that  ^fi!^cmce7' 
complainant  was  possessed  of  a  leasehold  interest  in  a  lot  of/^Wwd  tn 
gramd  in  Vesey  street*  city  of  New  York,  under  lease  fix)m<«»*"«Vlw< 
the  officers  of  St  Mi<Juiers  cburdi  for  a  term  of  years,  and  ^jf*^^ 
which  would  expire  on  the  twenty-fifth  day  of  March,  one  Demurrer. 
thousand  eight  hundred  and  diirty-two ;  and  became  vested 
in  the  complainant  through  diverse  mesne  assignments*  That 
en  the  first  day  of  February,  one  thousand  eight  hundred  and 
thirty-two,  he  entered  into  an  agreement  with  one  Decker, 
to  underlet  to  him  part  of  the  premises  for  a  year,  from  the 
first  day  of  May  following;  but  was  ignorant  at  the  time 
that  the  original  lease  would  expire  on  the  said  twenty-fifth 
day  of  March.    The  bill  also  set  forth,  that  about  the  fif- 
teenth day  of  February,  one  thousand  eight  hundred  and  thir- 
ty-two, the  defendants  applied  to  the  complainant  to  pur- 
chase the  unexpired  term,  with  the  right  and  privilege  which 
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he^  as  the  holder  of  the  lease,  had  to  a  renewal  of  it ;  and  they 
represented  their  having  bought  leases,  covering  adjoining 
lots,  and  their  desire  of  improving  the  whole  of  the  property. 
He,  at  first,  declined  negociating  with  them ;  but  they  sub- 
sequently made  repeated  applications  and  offered  to  pur- 
chase the  remainder  of  the  term,  subject  to  Decker's  lease 
for  a  year,  and  assume  the  complainant's  responsibility  to 
him — stating  their  object  to  be,  to  get  possession  of  the  lot 
for  purposes  of  improvement  and  because  they  could  then 
put  up  buildings,  which  they  wished  to  erect  upon  the  pre- 
mises and  on  adjoining  lots,  at  one  and  the  same  time.  The 
bill  charged  it  to  have  always  been  a  custom  for  St.  Michael's 
Church  to  grant  renewals  of  leases  to  persons  possessed  of 
leases  which  were  about  to  expire,  in  preference  to  giving 
them  to  strangers :  and  that  such  privilege  of  renewal  form- 
ed a  valuable  part  of  the  leases  and  always  entered  into  the 
consideration  of  sale  and  transfer,  and  to  obtain  the  privi- 
lege of  renewal  was  the  primi^ry  object  which  the  defend- 
ants had  in  view  in  proposing  to  purchase  the  unexpired 
term,  and  it  was  their  intention  immediately  to  procure  a 
new  lease  of  the  lot,  remove  the  old  buildings  and  make  new 
and  expensive  improvements — ^the  latter  of  which,  indeed, 
they  were  doing.  That  after  much  solicitation  and  on  the 
ninth  day  of  March,  one  thousand  eight  hundred  and  thirty- 
two,  the  complainant  consented  and  agreed  to  sell  and  as- 
sign his  unexpired  term  and  right  of  renewal  in  the  premises 
to  the  defendants,  for  the  price  of  two  thousand  six  hundred  and 
fifty  dollars :  subject  however  to  the  lease  for  a  year  granted 
to  Decker.  A  memorandum  in  writing  was  then  signed  and 
exchanged  between  the  parties.  The  one  signed  by  the  de- 
fendants was  in  these  words ;  '<  We  agree  to  purchase  of  D. 
**  Phvfe,  for  the  consideration  of  two  thousand  six  hundred 
"  and  fifty  dollars,  the  lease  of  the  lot  No.  38  Vesey  street, 
^  with  the  buildings  thereon,  to  be  paid  for  in  the  first  week 
'*  in  May  next,  when  possession  and  a  title  is  to  be  given  for 
«<  the  same.  March  9,  1832."  The  bill  then  alleged,  that, 
upon  receiving  this  writing  the  complainant  objected  to  it : 
because  his  right  to  renewal  and  the  defendants'  engage- 
ment to  assume  the  responsibility  to  Decker  were  not  men- 
tioned.   Also,  that  they  thereupon  replied,  those  points  were 
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admitted  and  well  understood  and  no  advantage  would  be  ta*  1888* 
kea  by  them  of  the  omission ;  and  the  complainant  thereup-  ^'^>'^^^ 
on  rested  satisfied.  It  further  alleged,  that  neither  party  had  ^^ 
then  examined  the  lease  or  knew  the  period  of  its  expiration,  waxohx. 
nor  was  it  considered  material,  as  the  defendants  had  pre- 
viously determined,  in  case  they  purchased,  to  procure  a  re- 
newal immediately :  but  the  agreement  was  made  .upon  the 
express  understanding  that  the  unexpired  term  was  sold  and 
purchased,  whatever  it  might,  upon  examination,  prov^  to 
be.  That  shortly  afterwards,  the  complainant  was  informed 
by  the  agent  of  the  Church,  of  the  lease  having  expired ;  and 
an  offer  of  renewal  was  made  to  him;  and  he  then  in- 
formed the  agent  of  his  having  sold  to  the  defendants  and 
that  the  Church  might  agree  with  and  make  the  new  lease 
direct]/  to  them — and  to  all  of  which  they  assented  and  the 
defendants  well  knew  he  gave  those  directions  in  the  full  con-* 
fidence  of  their  performing  their  part  of  the  contract  of  pur- 
chase. And  that,  in  pursuance  of  such  directions,  a  new 
lease  was  made  to  them  by  the  Church  on  the  first  day  of 
May,  one  thousand  eight  hundred  and  thirty-two,  for  the  term 
of  twenty-one  years.  The  bill  charged,  that  if  such  direc- 
tions had  not  been  given,  a  new  lease  would  have  been  grant- 
ed to  the  complainant  in  his  own  name.  That,  after  the  direc- 
tions were  given  to  make  out  the  lease  in  the  names  of  the 
defendants,  but  before  it  was  delivered,  the  complainant  dis- 
covered, upon  conversing  with  the  defendants,  that  they  did 
not  intend  to  observe  the  agreement  made  with  them.  He, 
thereupon,  notified  the  agent  of  the  church  not  to  deliver  the 
lease  until  the  defendants  should  have  paid  the  purchase  mo- 
ney and  fulfilled  their  agreement  with  him ;  and  yet  the  lease 
was  delivered  to  them.  That  the  complainant  had  since  re- 
quested payment  of  the  two  thousand  six  hundred  and  fifty 
dollars,  which  they  had  refused;  and  they  had  caused 
Decker,  the  tenant  under  the  complainant,  to  be  ejected,  and 
had  demolished  the  old  buildings  and  had  commenced  the 
erection  of  new  ones  upon  the  lot,  and,  in  consequence  of 
being  evicted.  Decker  claimed  damages  from  the  complain- 
ant and  threatened  him  with  an  action  at  law.  The  bill  pray- 
ed a  specific  performance  of  the  agreement,  by  the  defend- 
ants paying  to  the  complainant  the  sum  of  two  thousand  six 
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hundred  and  fifty  dollars,  as  well  as  such  amount  as  he  nrigfti 
be  compelled  to  pay  in  damages  to  Decker— or  that  they 
might  be  decreed  to  transfer  and  assign  the  renewed  lease  t<^ 
the  complainant. 
A  general  demurrer  was  interposed. 


Mr.  JD.  Selderif  in  support  of  the  demurrer. 
Mr.  /.  Duer^  for  the  complainant. 

June  Zhih.  1*^^  Vica-CHAjrcELLOH. — ^The  bill  shows  an,  apparently^ 
fair  contract,  binding  upon  the  defendants  and  virtually  fid- 
filled  by  the  complainant ;  while  enough  is  stated,  to  make 
out  a  case  of  fraud  against  the  defendants,  m  their  procuring 
a  new  lease  under  the  seeming  sanction  of  the  contract  and 
yet  attempting  to  disclaim  it  and  holding  the  demised  pro- 
perty as  though  it  had  never  been  made. 

It  has  been  said  in  argument  by  the  counsel  for  the  defend* 
ants,  that  the  church  was  under  no  obligation  to  grant  a  new 
lease  to  any  one — they  had  a  right  to  refuse  it  to  the  com- 
plainant, and  virtually  they  did  do  so  by  delivering  a  lease 
to  the  defendants  after  notice  from  him  not  to  deliver  it. 
But  the  bill  states,  and,  at  present,  I  must  be  governed  by  it» 
that,  by  the  custom  of  the  church,  the  complainant  was  enti- 
tled to  the  new  lease  and  the  same  would  have  been  granted 
to  him  and  not  to  the  defendants  if  no  agreement  for  the  sale 
of  the  privilege  or  good  will,  which  was  a  marketable  arti- 
cle, had  taken  place,  and  also  provided  no  directions  for  ma- 
king out  the  new  lease  to  them  had  been  given  by  him. 
This  is  a  matter  of  fact.  It  is  an  averment  in  the  bill,  which, 
uncontradicted,  precludes  all  argument  to  the  contrary. 
Nor  do  I  understand,  how  the  notice  which  he  gave  not  to 
deliver  the  lease  could  put  an  end  to  th^  ccmtract  and  leave 
the  defendants  at  liberty  to  make  their  own  contract  with 
the  church  independent  of  the  complainant  The  notice  did 
not  amount  to  any  relinquishment  of  right  or  privilege  in  the 
lease  which  they  were  about  to  take ;  nor  did  it  show  any 
rescinding  of  the  contract.  The  object  was  to  secure  the 
payment  of  the  purchase  money  and  a  performance,  on  their 
parts,  of  the  agreement,  by  inducing  the  agent  of  the  church 
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tb  withold  tile  delivery  of  the  iease  until  they  complied ;  and       1S38. 
this  was  perfectly  consistent  with  the  agreement  as  a  sub- 
«atiBg  one,  and  which  the  complainant  meant  to  enforce.    At 
^present  I  am  so  bound  to  regard  it.  wAsnnx. 

The  question  then  is,  whether  this  is  such  an  agreement  as 
^equity  will  aid  a  party  in  enfo)rcing  7  There  would  be  no  ne- 
<:es8ity  ibr  resorting  to  this  Court,  if  the  only  object  of  the 
bill  were  to  recover  payment  of  a  sum  of  two  thousand 
six  hundred  and  fifty  dollars.  A  court  of  law  could  a^rd 
an  adequate  remedy ;  and,  as  a  general  rule,  equity  does  not 
interfere  to  decree  a  specific  performance  of  contracts,  ex- 
cept wfaeie  tke  legal  remedy  is  inadequate  or  defective  and 
where  sonetfaiiig  remains  to  be  done  over  and  above  the 
jnere  payment  of  money.  But,  here  is  something  more. 
We  find  it  in  the  shape  of  an  indemnity  against  any  dama- 
{pes  which  may  be  claimed  by  Decker.  The  defendants 
made  their  purchase,  subject  to  this  man's  right  of  occupan- 
cy for  one  year ;  and  if  they  chose  to  dispossess  or  prevent 
him  fix>m  occupying,  then  those  who  have  assumed  the  re- 
sponsibility are  bound,  as  a  matter  of  common  justice,  to 
•protect  the  complainant  from  the  consequences. 

An  ob§ection  is  taken,  because  this  part  of  the  agreement 
IS  not  in  writing ;  and,  based  upon  this  objection,  it  is  said 
the  complainant  cannot  be  permitted  to  allege  or  give  it  in 
evidence :  more  especially  in  the  presence  of  a  written  me- 
morandum which  must  be  supposed  to  contain  the  whole  of 
the  agreement.  The  bill  sets  forth  the  reason  of  the  omis- 
sion :  it  was  induced  by  the  representations  of  the  defendants 
and  the  complainant  confided  in  them.  If  they  were  now 
permitted  to  take  advantage  of  the  omission  and  hold  the 
complainant  strictly  to  the  written  memorandum  as  the  only 
evidence  of  the  agreement,  this  court  would  be  sanctioning 
the  conmiission  of  a  fraud.  For  the  purpose  of  preventing 
such  a  consequence,  this  court,  under  the  circumstances,  is 
at  liberty  to  disregard  the  Mrriting  and  treat  the  whole  trans- 
action as  .a  verbal  contract.  And,  upon  the  basis  of  part 
peHbimance,  where  possession  lias  been  taken  or  the  acts 
done  amount  to  part  performance,  it  may  receive  parol  proof 
of  the  whole  agreement,  independent  of  or  in  connection 
with  what  may  be  in  writing,  in  order  to  make  out  the  con- 
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1883.  tract.  This  principle  appears  to  have  been  acknowledged  by 
Ch.  J.  Thompson  before  the  court  of  Errors,  in  Parkhurst  v. 
Van  Cortland,  14.  J.  R.  33. ;  and  this  I  think  is  fairly  dedu- 
WASDSLL.  cible  from  what  was  said  by  Lord  Redesdale  in  Watt  v. 
Grove,  2.  Sch.  Sl  Lef.  502,  namely,  that  under  circumstances 
(like  the  present)  which  denote  fraud  in  omitting  to  reduce 
a  part  of  the  agreement  into  writing,  the  whole  is  open  to 
parol  proof.  It  is  for  this  reason  a  court  of  equity  has  juris- 
diction and  that  it  must,  necessarily,  exercise  more  extensive 
powers  in  its  investigation,  when  going  through  the  medium 
of  parol  evidence,  than  a  court  of  law  can  do,  which,  by  its 
very  rules  and  mode  of  proceeding,  cannot  enter  into  the 
question  of  fraud  or  mistake  for  the  purpose  of  setting  aside 
or  reforming  a  written  contract:  FuUagar  v.  Clark,  16. 
Ves.  483. 

Upon  the  ground  of  there  having  been  this  verbal  assu- 
rance in  relation  to  Decker's  tenancy  (and  relying  upon 
which  the  complainant  forbore  to  insist  upon  its  insertion  in 
the  written  memorandum),  with  the  defendants  subsequent 
refusal  to  abide  by  it,  the  complainant  may  be  entitled,  at 
least,  to  some  portion  of  the  relief  which  he  seeks  in  this 
court :  Chamberlain  v.  Agar^  2.  V.  &  B.  262. ;  and,  as  the 
bill  is  good  for  one  purpose,  a  general  demurrer  to  the  whole 
of  it  cannot  be  sustained* 

The  demurrer  must  be  overruled,  with  costs. 
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When  a  puty  is  ■tiwnptiwl  to  be  llxfd  ti  a  prindpa]  in  a  oMMiey  bond  aad  tb«  dcfaacc  ii 
itet  he  was  aionty  only  and  had  required  tlie  obligee  tomie  the  other  party  ■■  principal 
aad  each  oMiiee  lad  injected  to  do  id:  ibis  Is  new  matter,  aad,  when  pat  In  iBsae,nrast 
be  made  oat  distinctly  aad  beyond  all  reasooable  doubt  A  ftUl  and  ezpUeit  notice  or  ra- 
qaest  from  the  surety  to  Ihe  creditor  to  proceed  without  delay  to  collect  the  amount  ftom 
tha  priadpal  detator,  matt  be  proved ;  aad,  In  order  to  cnmerate  the  surety,  It  must  also 
appear  that  the  credifor  has  Ispropeily  refhssd  or  aef lected  to  do  so,  and,  hj  such  refhsal 
or  aegleet,  the  aieaas  of  lecorerlnff  the  debt  of  the  principal  have  beea  lost  by  intervea- 


A  bakrm  boadciediter,  apon  a  Joint  and  several  boad,  will  be  sustalaed  against  the  heirs 
of  a  dtitiiasid  obligor,  although  tiled  beftre  the  legal  remedy  has  been  ex- 
agalasfitbesurviviagoUlgor.   It  is  only  necessary  to  make  the  latter  a  party. 
Ahhoogh  an  action  Is  brought  by  a  creditor  of  a  testator  against  the  executors,  which  pro- 
ceeds only  to  a  plea,  aad  then  theereditor  files  a  bill  oa  behalf  of  himself  and  others,  to  ae- 
caant,aad  amkas  the  axeealon  aad  devisees  parties^  who  answer,  no  valid  objectloa  taa 
dsoee  arises  OD  the  ground  of  the  actioB  pending  at  law :  because  the  executors  can  be  no 
bythalaaer. 


This  \nu  ft  bill  by  a  bond  creditor  against  the  devisees  oi April  19iA. 
a  deceased  obfigor,  for  an  account  and  payment  and  satis-      1833. 
faction  oot  of  real  estate.  Boni^^^ 

The  bond  had  been  given  on  the  sixth  day  of  May,  one  Principdl 
thousand  eight  hundred  and  seventeen,  by  Jonas  Farrington  and  Surety. 
(deceased)  and  George  Farrington,  junior,  to  the  complain-  ^^^ty- 
uit,  conditioned  to  pay  one  thousand  dollars,  with  interest 
The  obligors  bound  themselves,  their  heirs,  executors  and 
administrators,  jointly  and  severally,  for  pajrment  of  the 
money.  ^ 

In  the  month  of  September,  one  thousand  eight  hundred 
and  twenty-two,  the  said  Jonas  Farrington  made  his  will ; 
and  thereby  devised  his  estate,  real  and  personal,  to  his  chil- 
dren and  grand-children,  who  were  defendants  in  the  cause, 
and  he  appointed  them  executors  thereof.  He  afterwards 
died ;  the  will  was  proved ;  and  letters  testamentary  were 
granted  to  two  of  his  sons.  During  the  year  one  thousand 
eight  hundred  and  twenty-four,  the  complainant  commenced 
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1833.  a  suit  at  law  against  the  executors  upon  the  bond.  They 
pleaded  pkne  administramt  before  notice  of  the  bond.  No 
further  proceedings  appear  to  have  been  had  at  law. 
FABRiNOToif  ^^  ^^^  mouth  of  April,  one  thousand  eight  hundred  and  thir- 
ty, the  complainant  filed  her  bill,  on  behalf  of  herself  and  all 
other  creditors  of  the  testator,  asking  for  an  account  from 
the  executors  of  the  personal  estate  and  to  have  the  same  ap- 
plied in  a  due  course  of  administration,  and  praying  also  a 
discovery  of  the  situation  and  value  of  the  real  estate  and  to 
have  the  same  sold  for  the  purpose  of  paying  debts,  &c. 
The  answers  admitted  the  making  of  the  bond  and,  gener- 
ally, all  the  other  aUegations  in  the  bill ;  but  it  set  iqp,  by  way 
of  avoidance  or  defence,  that  the  bond  was  given  for  money 
borrowed  of  the  complainant  by  the  surviving  obligor, 
George  Farrington,  junior,  and  the  testator  joined  in  the  bond 
as  a  surety ;  also,  that  after  his  death,  the  complainant  was 
requested  to  take  measures  for  compelling  the  principal  debt- 
or to  pay  the  money,  he  being  at  the  time  possessed  of  pro- 
perty and  well  able,  and  yet  the  complainant  refused  or  ne- 
glected to  call  upon  him  for  payment  and  omitted  so  to  do 
until  he  became  insolvent ;  and  that  the  loss  of  the  money, 
by  his  insolvency,  was  owing  to  the  negligence,  in  this  res- 
pect, of  the  complainant,  who,  therefore,  ought  to  bear  the 
loss,,  she  well  knowing  the  testator  was  security  only  and 
not  the  principal  debtor.  In  order  to  uphold  this  defence, 
several  witnesses  had  been  examined ;  and  some  counter- 
testimony  also  taken.  It  was  difficult  to  say,  from  the  de- 
fendants' evidence,  whether  the  testator  was  merely  a  surety 
in  the  bond  or  the  borrower  himself,  and,  therefore,  the  prin- 
cipal debtor ;  at  any  rate  the  point  was  left  in  doubt.  Hie 
subscribing  witness  to  the  bond,  who  was  examined  on  the 
part  of  the  defendants,  testified,  that  he  was  present  when 
the  money  was  loaned  for  which  the  bond  was  given  and  the 
application  for  it  was  made  through  him,  in  the  first  in- 
stance, by  Charles  Farrington,  and  George  Farrington  junior, 
they  proposing  to  give  their  father,  the  testator,  as  security* 
and  the  complainant  consented  to  let  them  have  the  money 
upon  his  security;  that,  afterwards,  George  came  for  the 
money  and  stated  that  Charles  had  declined  being  a  party, 
and  he,  George,  and  the  father  had  concluded  to  take  the 
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moneyy  and  the  bond  was  accordizigly  made  and  the  witness  1883. 
handed  over  the  amount,  which  had  been  left  with  him  by 
the  complainant,  that  is  to  say,  to  George  the  sum  of  two 
hundred  dollars,  and  to  the  father,  the  testator,  a  certificate 
of  a  deposit  in  bank  for  eight  hundred  dollars.  How  the 
money  obtained  upon  the  certificate  was  applied,  did  not  ap- 
pear, but  it  was  in  evidence  that  the  son  Greoi^e  had  request- 
ed the  bond  might  remain  with  the  person  through  whom  the 
loan  was  obtained,  for  the  convenience  of  himself  in  calling 
to  pay  the  interest,  and  also,  that  he  had  paid  the  interest  for 
several  years  in  succession. 

The  son  George,  who  was  made  a  defendant,  had  sufi^ered 
the  bill  to  be  taken  as  confessed. 

Mr.  W.  N.  Dyckman^  for  the  complainant. 

Mr.  R.  BogarduSf  for  the  defendants. 

Jyly  32iid. 

Tbb  Vicb-Cbahcxllok: — The  defence  set  up  by  the  an- 
swer, as  to  the  debt  being  the  son's  and  the  want  of  diligence 
in  collecting  the  amount  of  it  after  a  request  had  been  made, 
is  new  matter ;  and,  on  account  of  issue  being  taken  upon 
it,  the  defendants  are  bound  to  make  out  the  same  by  proof. 
The  application  of  the  money  does  not  sufficiently  appear. 
The  son  George  is,  perhaps,  Uie  only  person  who  could  ex- 
plain it;  and  yet,  although  he  has  allowed  the  bill  to  be 
taken  as  confessed  against  him  and  might  have  been  exa- 
mined as  a  witness,  he  has  not  been.  In  the  absence  of 
his  testimony  and  upon  the  evidence  before  me,  the  inference 
is  as  strong,  if  not  stronger,  that  the  father  and  son  were 
joint  borrowers  and  both  principals  in  the  bond,  as  that 
George  was  principal  and  his  father  a  surety  merely.  But, 
the  evidence  is  not  conclusive  of  the  father's  being  any  more 
than  a  surety. 

In  order  to  entitle  the  defendants  to  the  rule  of  law  upon 
which  such  a  defence  is  founded,  they  are  bound  to  make  out 
the  fact  of  suretyship  affirmatively  and  beyond  all  reasona- 
ble doubt     This  they  have  not  done. 

Not  have  they  been  more  successful  upon  the  other  points 
which  it  was  necessary  for  them  to  have  proved. 

The  principle  to  be  gathered  from  the  cases  of  Pain  v. 
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1833.  Packard,  13.  J.  R.  174.  and  King  v.  Baldwin,  in  Error,  17. 
""^^^^^^  lb.  384.  requires  a  full  and  explicit  notice  or  request  from 
^^  the  surety  to  the  creditor  to  proceed  without  delay  to  collect 
FABRnroToir  the  amount  from  the  principal  debtor ;  and,  in  order  to  exon- 
erate the  surety,  it  must  also  appear  that  the  creditor  has  im* 
properly  refused  or  neglected  to  do  so  and,  by  such  refusal  or 
neglect,  the  means  of  recoveruig  the  debt  of  the  principal  have 
been  lost  by  intervening  insolvency  or  from  some  other  cause. 

The  testimony  before  me  (even  if  the  leading  fact  were 
established)  falls  short  of  proving  the  requisite  notice  or  re^ 
quest  to  the  complainant  to  proceed  against  George  Farring- 
ton  or  of  improper  delay ;  and  it  is  still  more  difficult  to  ga- 
ther from  the  testimony  that  George  Farrington  was,  at  the 
time  of  the  alleged  request,  able  to  pay  the  debt  or  that  the 
loss  (if  such  it  be)  to  the  estate  of  the  deceased  obligor,  in 
consequence  of  the  present  insolvency  of  the  surviving  obli- 
gor, is  the  result  of  or  in  any  degree  attributable  to  a  remiss- 
ness on  the  part  of  the  complainant. 

There  are  one  or  two  objections  which  were  made  at  the 
hearing  and  not  raised  by  the  answer.  If  they  would  hold» 
they  might  have  been  raised  by  a  demurrer.  I  will  now  no- 
tice them.  The  first  is,  that  a  bill  in  behalf  of  a  bond  credit- 
or ought  not  to  be  supported  in  this  court  against  the  heirs 
or  devisees  of  a  deceased  obligor,  especially  if  he  were  a 
surety,  until  the  legal  remedy  has  been  exhausted  against  the 
surviving  obligor.    This  objection  is  clearly  not  well  taken. 

The  bond  is  joint  and  several ;  and,  according  to  the  latest 
authorities,  it  is  only  necessary  to  make  the  surviving  obli- 
gor a  party  to  the  suit :  Haywood  v.  Otey,  6.  Mad.  C.  IL 
113. ;  Bland  v.  Winter,  1.  S.  &  S.  246.;  and  see,  Edwards 
on  Parties,  90.  to  102.  The  other  objection  is:  the  suit  a- 
gainst  the  personal  representatives  ought  to  have  been  pro- 
secuted to  judgment  or  discontinued  before  filing  a  bill  here. 
I  think  this  is  sufficiently  met  by  the  fact  of  the  executors 
being  patties  to  this  suit,  both  as  executors  and  devisees ; 
and,  because,  from  having  been  brought  here  for  the  purposes 
of  accounting,  they  can  be  vexed  no  further  in  the  suit  at  law 
by  the  same  creditor(a) — and  besides,  they  show,  as  execu- 

'  ■!  ■       ■  ■  ■  I.  I  ■■...■    . I.  .  I    ^»     .1.1  .1  .        ■ 

(a)  Nor  by  other  creditors :  Clarke  v.  The  Bad  of  OmumdOt 
1.  Jacob's  Rep.  123, 123,  124. 
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ton,  they  have  fully  administered  and  have  no  assets  arising 
irom  the  personal  estate  for  which  they  can  be  made  further 
liable. 

I  must  declare  the  bond  a  subsisting  debt  against  the  es- 
tate of  the  testator,  Jonas  Farrington ;  and  direct  the  usual 
reference  to  take  accounts  and  for  sale  of  the  real  estate. 


1883. 


CASOW 

V. 

XOWATT. 


Cavow,  executor  of  Jomt  Mowatt  v.  Mowatt,  adminis- 
tratrix of  JoHif  E.  MowATT,  and  others. 


tk»  Kglit  or  adBlatimtSMi  iemiwm  wptm  u  tnfkai,  tiM  proper  covim  li,  to 

■<Mlnl<iollna  10  hlfl  guidioa  or  Kmio  otlier  penon  dmrma*  mm&r$  mtMU,    If, 

Imlw  or  iM^yartaaeot  tlw  oflce  hi  beoa  eooftcrad  upon  ra  lalkat,  It  may  bo 

nvokad  bjr  iho  mnogoto. 

Ab  IbAhk  odaiBlrtrMOf  to  nspOMlble  Ibr  all  aoti  dOM  ofler  eomins  of  ago  ud  bofbro  re- 

voeatloa.    A  eowtoreqoltjngaRtohimaaatniateeaiidoooipetobtoBBoCkrtDaeeowit: 

bot  Ml  wlib  reepect  to  ■■>!■  wbkb  came  to  hto  hamle  daring  Infboey. 

ftoe  to  Ml  Ike  flUM  larfciiMia  or  diflcvlty  in  eolof  here  opoa  admliitotratloo  bond!  aa  at 

Jaw;  Mffdo  the aamenitoa apply. 
Hoiviihiiaadtei  the  a.  S.,  chancery  haa  power  to  Inqnlre  into  any  aUeged  IfOMtavtfi  by  aa 
or  ndnlnlatnior  and  lo  bring  all  penou  before  it  who  may  be  inimerted  in  the 


of  eqvity  willMBMm  aobject  a  enrety  la  an  adminiairatlon  bond  before  a  deraa- 
to  piOf«<  than  a  coort  of  law. 

'  aa  adariatoirator,  coaualttlng  a  divMt«o<e,  to  dead,  eqnity  wlU,  before  action  eetab. 
It,  take  rrft^ttirrt  of  a  aolt  agaiaat  hto  niretiM  or  their  lepiawnttJvna^Bnd  the 

which  he  may  have  left,  and  make  them  UaUefor  waete 

of  amciB    Bottlito  woold  not.be  done  in  aaoidiaary  can  where  the 

to  la  IVia  life  aal  within  the  reach  of  a  coart  of  law  or  the  mrrogate'e  court. 

I  a  ipeeialty  debtdM  ftom  an  iaieatate  aad  coming  againai  the  eatate  of  hto 

r,  oa  accoontof  a  d«v««fae»C,  caa  only  take  equally  with  ■neb  admioiatra. 

}  contract  creditora;  while  hto  ■uretiei  moat  make  up  the  balance. 

iaadiadebtedtotheeoapiainaat*ateBtatoriBamoneyboBd.     J.  B.  M. 
on  the  eAetoof  B.  M. ,  gave  the  ueual  bond,  with  auretieB,  in  the  annogaia'a 
nauaitted  a  dmtMtmHt,    J.  E.  M.  died ;  and  a  bill  waa  Sled  by  the  complaia- 
agalaat  the  admlalatrairls  of  J.  B.  M.,  om  of  the  auretlei  aad  the  admia* 
litiaiiix  of  the  other  Buretiea,  for  the  purpoee  of  flxiag  them  oa  the  ground  of  this  drvM- 
Mil  waa  HaiA  to  be,  aato  partiei,  well  filed ;  and  atoo,  that  the  complainant 
•a  eoBM  la  amongat  the  almpto  eoncract  credifiori  of  J.  B.  M.,  aad  the  auretlea 
ap  the  balaace. 


8.  M.  died 


Apnlllkk. 
1638. 


In  the  month  of  January,  one  thousand  eight  hundred  and 
twenty  eight,  Elias  Mowatt  di^d  intestate  and  indebted  to 
the  complainant's  testator  in  the  sum  of  fifteen  hundred  dol* 

8 


InfanL  Ad* 
fmnidfroior. 

JjtVOMUKOUm 

Surely* 
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CASOW 
HOWATT. 


lars,  which  had  been  secured  by  a  boiid  bearing  date  tbe  first 
day  of  May  one  thousand  eight  hundred  and  twenty-three. 
John  E.  Mowatt  administered  upon  the  estate  of  EKas 
Mowattt  under  letters  of  adminstration  granted  to  bim  by 
the  Surrogate  of  the  city  and  county  of  New  York  on  tfie 
seventeenth  day  of  January,  one  thousand  eight  hundred  and 
twenty-eight.  At  the  time  of  taking  out  such  letters,  he  gave 
the  bond  required  by  statute,  with  Benjamin  A.  Waldron  and 
James  Mowatt  as  his  sureties. 

On  the  fourth  day  of  January,  one  thousand  eight  hundred 
and  twenty-nine,  John  E*  Mowatt  died  intestate,  having  pos- 
sessed himself  of  the  personal  estate  of  Elias  Mowatt:  but 
without  filing  an  inventory  or  having  paid  any  debts  or  ac- 
counted for  property. 

Martha  Mowatt,  his  lyidow,  was  appointed  administratrii^ 
of  his  estate  in  the  month  of  March,  one  thousand  eight  hun- 
dred and  twenty-nine.  At  this  time  she  was  a  minor^^^-oot 
being  twenty-oi^e  ye^rs  of  ^ige  uotil  the  month  of  June,  one 
thousand  eight  hundred  and  twenty-i^ine. 

In  the  mooth  of  March,  one  thousand  eight  hundred  an4 
thirty,  the  complainant  filed  his  bill  against  the  said  Martha 
Mowatt,  as  administratrix  of  her  deceased  husband,  John  E. 
Mowatt,  aiiid  also  against  his  sureties.  The  object  of  the 
bill  was  to  establish  a  devastavit  by  John  £.  Mowatt,  of  tbe 
property  which  came  to  his  hands  as  administrator  of  Blias 
Mowatt,  and  to  reach  tbe  asaets  of  the  former)  in  order  to 
make  good  such  devastavU^  and,  so  that  the  bond  debt  mighjt 
have  a  preference  over  simple  contract  creditors;  and 
also,  in  case  of  a  deficiency  of  his  estate,  to  compel  the  sure- 
ties to  contribute. 

No  question  was  made  as  to  die  bond  being  a  subsisting  debt 
against  tbe  estate  of  Elias  Mowatt,  the  obligor.  It  was  ad- 
mitted that  the  other  debts  which  he  owed  were  simple  con- 
tract debts. 

By  the  answer  of  the  defendant,  Martha  Mowatt,  it  ap- 
peared that  the  personal  estate  of  Elias  Mowatt,  which  came 
to  the  hands  of  John  E.  Mowatt,  in  his  capacity  of  administra- 
tor, amounted  to  about  thirteen  hundred  and  eighty  dollars ; 
and  that  the  amount  of  her  husband  John  B.  Mowatt's  es- 
tate which  came  into  her  possession*  as  near  as  she  could  as- 
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oertasiiy  was  «boat  two  thousand  dollanu  She  stated  he  died  1633 
iosolTeiiL  Abo^  that  when  she  took  out  letters  of  adminis- 
tration,  it  was  not  suggested,  nor  did  it  occur  to  her  that  she 
was  incc»npetent  to  take  the  office  of  administratrix  by  rea-  xowatt< 
son  of  infancy,  nor  was  the  Surrogate  acquainted  with  the 
circumststnce  of  her  being  under  age.  She  submitted,  she 
was  not  comfpeteut  by  law  to  accept  of  the  office  and  could 
not  bod  heftelf  in  the  bond  required  by  law  as  administra- 
trix ;  and  being  an  infant,  was  not  chargeable  with  waste— 
shoidd  the  effects  of  her  husband  have  been  wasted.  She 
also  insisted  upon  the  Surrogate's  having  no  authority  to 
grant  letters  of  administration  to  her  while  she  was  an  infant ; 
and,  consequently,  that  the  letters  to  her,  purporting  to  be 
letlars  of  administration;  wiere  void  in  law,  and  she  was  not 
and  had  not  been  administratrix. 

The  answers  of  the  defendants,  Anna  Maria  Waldron,  as 
administratrix  of  Asi^jamin  A*  Waldron,  and  James  Mo  watt, 
insisted  that  the  suretiecr  ought  not  to  be  impleaded  in  this 
court,  because,  if  there  were  any  liability,  the  remedy  was 
atlaw.r 

After  these  answers  had  been  put  in,  the  Surrogate  of  the 
cily  aind  county  of  New  York  repealed  the  letters  of  admi- 
mstratioo  which  had  been  thus  granted  to  her,  and  appointed 
SilvanoB  Miller,  Ssquire,  administrator  in  the  place  of 
Martha  Mowatt. 

^  Tte  latter  then  filed  her  cros8«4>ill  in  the  nature  of  a  sup- 
plemental bill,  setting  forth  the  anterior  proceedings,  bring- 
ing in  Mr.  Miller  as  a  party,  and  stating  that  the  latter  had 
fsken  possession  of  the  articles  of  personal  property  which 
remained  of  John  E.  Mowatt^s  estate,  and  claimed  the  funds 
in  her  bands.  This  bill  prayed  that  ^the  letters  of  adikiinis- 
trstion  graated  to  her  might  be  declared  to  have  been  origt- 
mJly  BuU  and  void,  op,  if  valid,  adjudged  to  have  been  revo- 
ked and  administration  duly  granted  to  Mr.  Miller;  and 
tiiat  Miller,  as  administrator,  and  the  complainant,  Carow, 
might  interplead  in  respect  to  the  sum  of  four  hundred  and 
fortyofeor  dollars  remaining  in  her  hands  and  she  be  allowed 
t9  pay  over  the  same  to  one  or  the  other  of  them  or  be  at  li- 
berty to  bring  the  same  into  court  and  she  be  dischargodt 
bem  all  further  liability. 
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1883.  The  answer  of  Isaac  Carow  to  this  bill  insisted  upon  her 

being  still  accountable  as  administratrix;  and  denied  the- 
Surrogate's  right  to  revoke  the  letters  which  he  had  granted 
xowATT.    to  Martha  Mowatt. 

Mr.  /•  Anihon,  for  Isaac  Carow. 

Mr.  C.  O.  Troupt  for  the  defendant,  Martha  Mowatt. 

» 

Mr.  C.  F.  S.  Kansf  for  James  Mowatt. 

Mr.  Mulockf  for  Waldron's  administratrix. 

Seplem.  Mb.  Thb  Vicx-Cbahcbllob  : — This  case  divides  itself  into< 
two  distinct  branches :  the  one  as  to  whether  Martha  Mow- 
att is  still  to  be  regarded  as  administratrix  of  her  late  bus* 
band  and  accountable  for  the  property  which  came  to  hir 
hands  as  the  admmistrator  of  Elias  Mowatt ;  and  the  other, 
as  to  the  sureties  and  their  liability  in  a  court  of  equity. 

1.  By  statute,  although  not  at  common  law,  the  executors 
and  administrators  of  an  executor  or  administrator  are  liable 
for  a  devastavit  or  misapplication  of  assets  by  the  first  executor 
or  administrator.  The  latter  becomes  personally  responsible 
for  any  waste  or  conversion  of  the  property  to  his  own  use  and 
the  claim  for  it  may  be  pursued  against  his  representative  in 
a  court  of  equity.  Hence,  the  original  bill  was  property 
filed  against  Martha  Mowatt :  she  being,  at  the  time,  of  age^ 
holding  the  office  of  administratrix  and  acting  therein.  On 
account  of  the  incompetency  of  infants  to  bind  themselves 
by  bond  or  to  render  themselves  liable  to  account  for  pro- 
perty which  may  come  to  their  hands  during  minority,  they 
cannot  lawfully  be  appointed  to  fill  the  ofllce  of  administra«> 
tor.  Whenever  the  right  to  administration  devolves  upon 
an  infant,  the  proper  course  is,  to  grant  administration  to  his 
guardian  or  to  some  other  person  Airanie  minare  ^Biaie.  Uf 
through  mistake  or  inadvertence,  the  appointment  has  been 
conferred  upon  an  infant,  it  may  be  revoked  by  the  surrogate : 
AUnOt  V.  AbboU,  2.  Phillim.  R.  576.  But,  for  all  acts  done 
by  such  person  as  administrator  (in  respect  to  the  property 
of  the  intestate)  after  he  comes  of  age  and  before  the  revo« 
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eation^  he  certainly  most  be  responsible.     The  appointment 
may  bcm  personal  disability  have  been  irregular  and  void : 
but  after  such  disability  is  removed^  if  he  will  continue  to  hold 
the  office  and  act  in  the  trust,  a  court  of  equity,  regarding 
him  as  a  trostee*  will  compel  him  to  account  for  his  receipts 
after  the  time  of  arriving  at  full  age — although  no  account 
will  be  directed  in  respect  to  the  assets  which  came  to  his 
hands  daring  infancy:  Hindtnarsh  v.  SouihgaUf  8.  Russ. 
324,     I   do  not,  however,  understand '  Mrs.  Mowatt  as 
claiming  exemption  merely  on  account  of  any  act  of  her  ad- 
ministration during  minority,  and  which  was  only  for  about 
the  space  of  three  months.  She  claims  to  be  discharged  from 
the  whole :  declariiig  she  has  given  up  or  is  ready  to  give 
up  and  pay  over  all  the  property  and  effects  of  her  husband 
which  came  to  her  hands.    Upon  complying  with  this  con- 
dition there  can  be  no  difficulty  in  making  a  decree  which 
shall  completely  exonerate  her  from  all  further  liability — 
holding  Mr.  Miller,  the  substituted  administrator,  and  who  is 
now  before  the  court,  as  the  proper  accounting  party :  Par^ 
her  y.  DeSy  Finch's  R.  123. 

Although  Mrs,  Mowatt  has  not  regularly  accounted  be- 
fore the  surrogate  to  the  new  administrator,  yet,  from  the 
statement  in  her  answer  relative  to  the  property  which  has 
come  to  her  hands,  it  seems  unnecessary  to  refer  the  matter 
to  a  masiN.  The  amount  is  not  disputed.  Upon  payment 
of  the  money  to  Mr.  Miller,  she  can  be  discharged  and  dis- 
missed altogether  from  this  suit.  As  to  her  claim  for  costs : 
I  cannot  allow  her  them  in  the  suit  where  she  has  filed  the 
cross  or  supplemental  bill.  This  was  done  for  her  own  con- 
venience. Even  if  it  were  necessary  as  connected  with  her 
rights,  still  she  brought  the  necessity  of  it  upon  herself,  by 
continuing  to  hold  the  office  of  administratrix  until  the  bill 
in  the  original  suit  was  exhibited  against  her.  She  should 
either  have  divested  herself  of  the  character  earlier  and  be- 
fore the  necessity  of  a  bill  for  the  purpose  arose  or  have  held 
on  and  not  raised  the  objection  to  the  validity  of  her  own 
appointment  In  either  case  the  costs  would  have  been  a- 
voided.  She  must  bear  her  own  costs  of  this  suit :  Badeau 
V.  Rogers^  2.  Paige  209.  The  utmost  I  can  do  is  to  ex- 
empt  her  personally  from  the  payment  of  the  defendant's 
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18^  eo8t9.  Ab  to  her  defence  in  the  original  suit :  she  is  to  be 
viewed  as  standing  in  the  situation  of  an  administratrix  ready 
to  account,  and  without  anjr  misbehaviour  cm  her  part— fer 
none  appeann-^nd  she  is  entitled  to  have  her  oosts  paid  ovt 
of  the  assets.  This  will  be  agreeable  to  the  general  rule  i 
Beame$  on  GotU^  '^'  r  WHliams  on  JSxocutorSf  IW2» 

2.  The  other  branch  of  this  case  is,  perhaps,  more  import- 
ant, since  it  involves  not  only  a  question  of  jurisdictioB,  but 
also  a  rule  of  practice  ia  relation  to  sureties  in  admioietra- 
tion  bonds  which  is  not  clearly  settled. 

The  form  of  the  bond  prescribed  by  our  statute,  and  the 
provisions  connected  with  it,  are  taken  from  the  22.  and  28. 
Car.  IL  ch.  10.,  called,  the  statute  of  distributions.    Vf  Ae 
latter,  the  bond  is  taken  in  the  name  of  the  CHrdinary  who 
grants  the  administration ;  and  it  remains  with  him/    Here» 
it  is  made  to  the  people  of  the  State  of  New  York,  and  ia 
held  by  the  surrogate ;  and  in  addition  to  the  English  worde 
that  the  bond  shall  be  valid  and  }4eadable  ia  any  court  of 
justice,  our  statute  goes  on  to  say,  *Mn  case  the  bond  shall 
**  become  forfeited,  it  shall  be  lawful  for  the  suirogtite  who 
**  granted  the  a<bninistration  to  cause  the  same  to  be  prese^ 
**  cmed  in  any  court  of  record,  at  the  request  of  any  party 
«« grieved  by  such  forfeiture;  and  the  monies  recovered  upo» 
^  such  bond  shall  be  applied  towards  raakiiig  good  the  dama* 
**  ges  sustained  by  the  not  perfomring  the  condition,  in  sncb 
^  manner  as  the  surrogate  shall,  by  his  sentence  or  decree^ 
*«  direct"    No  such  express  direction  is  contained  in  tho 
English  statute ;  and  it  may  be  considereda  superfluous  jHro- 
vision  in  ours :  since,  without  it  the  courts  have  held  it  to  bo" 
the  right  of  a  creditor  (as  well  as  of  the  distributee)  ex  d^ 
biio  jusHHa  to  sue  in  the  courts  of  law  upon  an  administm-^ 
tion  bond  in  the  name  of  the  ordinary— Although  a  distinc- 
tion was  once  taken  between  a  next  of  kin  and  a  creditor  a» 
to  the  right  of  suing  upon  such  a  bond :  Orsorside  v.  BafMow, 
3.  Atk.  248. ;  ArcKbiakep  cf  Canterbury  v.  Houeet  Cowp.  140. 
S.  C.  Lofil,  622.    In  proceeding  directly  at  law  upon  these" 
bonds  in  an  action  of  debt,  the  great  difficulty  is  to  ascertains 
how  far  the  condition  has  been  brokeaand  to  furnish  the  pro^ 
per  evidence  of  a  devastaviif  so  as  to  enable  the  plaintiff  to 
maintain  the  action.    The  forms  of  pleading  in  an  aetioaoC 
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debl  iqxm  such  a  bond  and  the  mode  of  jNToceeding  in  courts     188dL 
of  law,  do  not  admit  of  all  the  collateral  inqoiries  which  are 
oeccMary  to  ascertain  precisely  the  right  of  the  plaintiff  and 
delenniiie  the  liabittty  of  the  sureties*    This  liability  may  be   xowatt. 
tenned  an  ultimate  one :  for,  the  claim  of  the  creditor  or 
aext  of  kin  most  first  be  established  against  the  administra- 
lor  aad  his  default  in  not  satisfying  the  demand  be  shown-* 
in  other  words*  that  he  has  wasted  or  misapplied  the  assets. 
For  the  purpose  of  evidence  on  these  points,  it  is  necessary 
to  call  the  administrator  to  an  account  and  obtain  either  a 
tentenoe,  decree  or  judgment  against  him*    If  a  judgment  is 
leco^ered  and  an  execution  returned  unsatisfied,  then  would 
cotne  an  action  upon  the  judgment  suggesting  a  devasiavitf 
or  some  other  of  the  modes  of  proceeding  which  the  practice 
cf  the  common  law  courts  points  out  for  obtaining  satisfiic- 
tion.    And  should  it  prove  unavailing,  there  would  be  evi- 
dence, by  matter  of  record,  to  show,  prima  fade^  at  least,  the 
adfflinistratioa  bond  forfeited  and  to  entitle  the  plaintiff  to 
sue  upon  it  at  law.    So,  if  the  administrator  be  called  to  ac« 
count  before  the  surrogate  (as  he  may  be)  and  found  in  de- 
&uh»  and  a  dsvastaoU  be  formally  and  clearly  established, 
this  win  be  sufficient  and  the  bond  will  be  ordered  to  be  put 
in  suit  at  law  against  the  sureties.    The  statute  runs  to  this 
effect;  aad  the  course  pursued  by  the  Ecclesiastical  Courts 
is  the  same:   Devey  v.  Edwards^  8.  Addams,  E.  R.  68. 
Courts  of  law  appear  to  foe  strict  in  requiring  some  one  of 
these  procedures  as  a  pre*requisite  to  the  maintenance  of  a 
suit  upon  the  administration  bond.    I  need  only  refer  to  some 
of  the  most  prominent  cases:  J&ms  v.  AndsrMU^  4.  Mc. 
Cord's  R.  118«;  SUmari  v.  Treasurer  of  Champaign  County ^ 
4.  Hanomond's  Ohio  R.  08. ;  Chrdon  v.  Justices  ofFVederickf 
I.  Mnaford,  1. ;  Ingbhart  v.  iSbzie,  2.  Grill  &  Johnson,  235. ; 
Correy  v.  WilUams^  9.  Mass.  R.  1 14. 

7%e  Peapk  v.  Ihmlap^  18.  J.  R.  437.,  may,  perhaps,  be 
considered  as  relaxing,  in  some  measure,  the  rule  which  other 
American  decisions  profess  to  establish.  But,  however  this 
may  be,  and  even  admitting  the  necessity  of  a  rigid  adher* 
enoe  to  the  rule  in  courts  of  law,  grounded  upon  their  inabil* 
ity  to  try  all  the  questions  which  might  become  necessary  to 
make  out  a  case  of  demstavit  in  an  action  upon  the  adminis- 
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tration  bond,  y^t  the  same  difficulty  does  not  exist  in  a  court 
of  equity,  nor  do  the  same  rules  apply.    Chancery  has  a  ge- 
neral jurisdiction  over  executors  and  administrators  in  rela- 
tion to  the  administration  of  estates.     It  regards  such  per- 
sons as  trustees ;  and,  upon  this  ground  exercises  a  power 
over  them  in  the  same  manner  as  over  trustees  of  express 
trusts,  and  will  compel  them  to  discover  and  set  forth  an  ac- 
count of  the  assets  and  show  how  they  have  been  apjrfied. 
It  will  also  see  the  implied  trust  duly  executed.    In  these 
respects,  the  jurisdiction  might  be  considered  as,  in  a  great 
degree,  concurrent  with  the  law  and  surrogates  courts.    (I 
speak  now  of  the  law  as  it  stood  anterior  to  the  revision : 
for  it  was  under  the  old  statue  that  the  administration  bond  in 
question  was  given  and  the  detkutavit  committed).    But  the 
remedies  in  such  courts  were  not  sufficiently  ample.    A 
court  of  chancery,  upon  a  bill  filed  by  or  in  behalf  of  credit- 
ors, next  of  kin  or  legatees  against  an  executor  or  adminis- 
trator, will  direct  a  general  account  of  the  estate  and  debts, 
and  decree  payment  and  distribution  in  the  regular  course  of 
administration ;  and  therefore  it  has  been  observed,  that  the 
relief  afforded  here,  from  being  founded  upon  the  relative 
rights  of  all  the  parties  in  interest,  is  more  comprehensive 
than  could  be  given  in  other  courts :  Jeremy's  Eq.  Jur.  537, 
538.   Under  our  present  system,  a  surrogate  possesses  more 
enlarged  powers  than  formerly :  but  I  am  not  aware  of  any 
thing  which  lessens  the  jurisdiction  of  this  court.    In  the  ex- 
ercise  of  its  powers,  there  is  certainly  a  competency  of  en- 
quiring into  any  alleged  devastavit  by  an  executor  or  adminis- 
trator and  also  the  right  to  bring  all  persons  before  it  who  may 
be  interested  in  the  question.    The  forms  of  proceeding  and 
the  practice  of  the  court  are  well  adapted  to  the  purposes  of 
such  an  enquiry ;  and,  while  a  decree  can  be  made  to  reach 
the  property  and  persons  of  all  who  may  be  liable,  the  rela- 
tive equities  of  such  parties  will  be  adjusted  and  enforced. 
I  am  not  aware  of  any  instance  in  our  own  particular  court 
or  among  the  reported  decisions  of  English  Chancery,  of  a 
bill  being  filed  c^ainst  the  principal  and  sureties  in  an  ad- 
ministration bond  where  a  devastavit  is  charged,  and  where 
it  was  sought  to  make  the  sureties  liable.    Slill,  we  are  not 
without  a  precedent  of  the  kind  in  this  country.     In  Virgin 
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wa,  the  practice  of  filing  such  bills  in  special  cases  is  well 
estaUidied.    BadiiMor  v.  ElUatfs  AdministraiorSy  1 .  Hen.  & 
Mimf.  10.  was  a  case  of  a  bill  in  chancery  by  a  simple  con- 
tract creditor  against  the  administrator  and  his  sureties. 
Ahhough  the  court  did  not  entertain  the  bill,  and  held,  as  a 
general  ride,  that  the  sureties  of  an  executor  or  administra- 
te could  not  be  sued  in  equity,  any  more  than  at  law,  until 
a  dewuttmt  was  fixed  upon  the  principal  in  a  previous  suit 
against  him,  yet,  it  said  that  in  special  cases  where,  from 
Bowfe  necessity,  a  creditor  was  obliged  to  come  into  a  court 
of  equity,  in  the  first  instance,  against  the  principal,  it  would 
be  proper,  in  order  to  prevent  circuity  of  action,  to  make  the 
sureties  parties  in  the  suit.    And,  in  Clark  v.  Webbf  2.  Hen. 
Sl  Man£  8.  the  same  court  held,  that  the  sureties  of  an  exe- 
cutor and  ali  other  persons  concerned  in  interest  against 
whom  a  decree  could  be  rendered,  ought  to  be  made  defend- 
ants, with  the  executor,  in  a  bill  filed  for  a  discovery  of  the 
assets  after  a  judgment  against  him  and  a  return  of  an  exe- 
cution de  bonis  iesiatoris  unsatisfied.    But,  the  case  most 
analagous  to  the  jMresent  and  in  which  the  question  I  am  con- 
sidering was  more  deliberately  examined  and  adjudicated 
upon  (fu  the  Supreme  Court  of  Appeals,  Virginia,)  is  SpatHs- 
wood  V.  Dandridgef  4.  M unf.  289.    There,  a  bill  in  chancery 
was  filed  in  tsiroT  of  legatees  against  the  personal  represen- 
tatives of  a  deceased  executor  and  the  sureties  and  repre- 
sentatives of  deceased  sureties  of  such  executor,  seeking  a 
discovery  of  assets  and  calling  for  a  settlement  of  the  ac- 
counts of  the  deceased  executor,  charging  a  variety  of  acts 
of  mal-administration  and  that  he  had  died  insolvent ;  and 
claiming  to  subject  the  defendants  to  the  payment  of  what- 
ever should  appear  to  be  due.    The  defendants  demurred  to 
the  bill,  on  the  ground  of  its  going  for  a  dewutaoiiy  the  reme- 
dy for  which,  if  any,  was  at  law  and  not  in  equity.     It  was 
overruled  by  the  unanimous  opinion  of  the  court.    After  no- 
ticing the  form  and  condition  of  the  bond  required  from  an 
executor  as  well  as  an  administrator  by  the  laws  of  Viiginia 
(and  which  boi^),  by  the  bye,  is  the  same  as  the  one  required 
of  an  administrator  under  our  law — as  well  as  under  the 
English  statute,  although  taken  in  the  name  of  the  sitting  jus- 
tice or  ordinary)  and  after  pointing  out  its  legal  efiect  and 
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198S»  «dvextiQg  to  the  difficulty  in  the  ceorte  of  law  of  iestebltib* 
iiig  a  dcv^simil  in  a  suit  upon  the  bond  agawst  the  vwettaa, 
which  i»  owing  to  their  fofWM  of  proceeditigt  tfie  leaned 
judge  who  prpQouaeed  the  opipion  of  the  coartt  oheenred : 
^But  widely  di&ient  is  the  B»ode  of  pioeeediiig  in  a  eomt 
**  of  equity.  Wherever  a  case  occihts,  over  whidi  it  has  j»* 
'^  risdiction,  it  may*  at  opce,  coorene  all  the  parties  coneemed 
**  in  interest;  and  pendii^  the  same  suit  and  by  a  proeead^ 
'^iilg  £mnii^  a  part  theie<^,  may  ascenain  the  fact*  whether 
<^a  dlfaoil^ptt  has  been  committed  or  not*  and  if  it  shall  ap* 
"*  pear  by  that  procedore  thata  devastavit  has  been  committed, 
''then*  aiid  not  befoDe»  will  it  subject  the  sawtiest  althotn^ 
*«  they  have  all  along  been  held  in  court*  for  their  own  beneitt 
~  to  attend  to  investigations  in  which  they  ave  ao  materially  in* 
^'terested*  There  is  howevertnodiflerefice  in  this  respect*  fae« 
••  tween  courts  of  law  and  courts  of  equity*  eacept  in  the  fimns 
**  of  their  proeeeding*and  the  ability  tbef^yaffbvded  to  courts 
**  of  equity  to  give  lelief  in  noim  eases  where  courts  of  law 
**  could  not.  In  deciding  the  rights  of  the  parties,  they  pro* 
Mcoed  upon  principles  common  to  both  courts;  for  a  court  id 
**  equity  will  no  more  subject  a  surety*  before  a  itnoMUmi  is 
**  established*  than  a  court  of  law,''  For  these  reasons,  they 
were  clearly  of  opinion  that  a  court  of  equity  might*  at  the 
suit  of  a  l^[atee  and  without  any  previous  suit  haviiig  been 
brought  against  the  executor  to  convict  him  of  a  dhaostee^ 
convene  the  stueties  or  their  representatives  and  the  persons 
interested  in  any  estate  which  the  exeentor  may  luive  left 
and  make  them  liable  for  ai^  waste  or  &iisap|dieation  of  the 
assets  which  riiould  be  established  in  the  prognMs  of  the  suit* 
I  am  so  well  satisfied  with  the  views  there  expressed  and 
the  course  of  reasoning  adopted  on  the  subject*  that*  if  not 
bound  to  acknowledge  the  case  as  an  authority*  I  am  con** 
tent  to  use  it  as  a  precedent  The  circumstance  of  there 
beiqg  no  person  legally  representiiig  the  deceased  executor 
against  whom  a  suit  at  law  cpuld  be  brou^t  in  order  to  de- 
termine  the  matter  of  a  devastami  appears  to  have  had  seme 
weight  with  the  court  in  its  deciding  that  chancery  will  take 
cognizance  of  the  question  in  the  first  instance.  A  similar 
difficulty*  although*  perhaps*  not  an  insuperable  one*  would 
be  found  to  exist  in  the  present  case  as  to  fixing  a  ievasiami 
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Bpotir  J^M  E.  Mowatt  thd  firit  admihistnlfor,  through  tlief  I83S. 
m&Aihn  ef  it  siuf  tft  htW  against  Mi  personal  represehtaiive ; 
wA  riia  rula  iMy,  whb  propriety,  be  applied  here,  that  wheifcf 
thid  tmi^  lit  hnr  £#  AiBetilt  aiid  dotAtTd,^  et)uHy  will  lend  j^oWArr. 
Ms  hUl  Wten  iknl  exeeutor  or  atfttifinistratar  fa  in  full  life  and 
wMhlii  th^  reach  of  a  eMrt  of  torpor  li  6katieii  Itory  the  »tir« 
fi^te,  MpcMlidfy  liiider  the  etthtf||M  jdrisdSctiM  tvhieh  he 
sow  piMttett^eii,  it  cOS  httrdly  heceiMet  aecie^elrjr  for  tf  c're<Btor» 
kjgtttM  61^  HeXf  of  kifti  to  resort  to  chancery  hi  tfie"  first  in* 
sttanee  ^Ov  thef  flotfpoae  of  sMerteinkig  a  Ar^aMdirii,  and,  at 
flM  MM^  tbiM^  10  tiialte  the  aiiliettte^  in  M 
pittfte^  totte  dOtt  ^fb tf  tieW  tdi^  thetfif.  I  do  not  m^Kii 
lo*  sny  ttet^  is  a>  pftfia  c^ase  ef  t^  i^rt,  a  doart  ef  eqaky  wjT! 
MteMte  a^  biJl  i^g^aiiist  the  MMtiei.  What  I  meln^  is,  that 
M<tor  sp^(^  elmE»ii^«aees!  life  t^  prefsieat;  I  iHMk  they 
ttay  te^kx^^^  bofer^  the^  courts  til  ordicfr  to  hih^  their  Hib' 
Micy  its^ortiiiied  aikd  payntfeol  eompeWetf  M^o^fcr  aA  ^  ttaty 
he  gd6d«iary  t^  etialb^  good  tfte  de valstatit  6f  their  principaK 
I  tm  iCWiM  ef  ac^r^ntf  decisfotur  of  the  ehdiicettors' of  Sotfdi 
GsroKtti  whidi'  appettr  i&  h&  af  i^aac<i  ^fth*  thosii  6f  Tir- 
gnittt^^vrtih  ^  oottclasiottf  Thttvi^lbriMsd.  l^faritif their 
opim<Mis  are  r^pcMfto^  the  pefiaf  does  iMMf  app^sfr  to  haveheM 
much  considered  j  and,  indeed*  it  arose  in  cases  where  there 
was  a  complete  lemedy  at  law — ^nor  were  there  any  parti* 
cuiar  circumstances  which  rendered  a  bill  in  chandery  a- 
gainst  them  in  any  way  necessary.  These  cases  are.  The 
Executors  of  Bague  v.  Blacklock^  2.  Dessau.  802. ;  Hodl  and 
w^  V.  BUmchardf  4.  lb.  21. ;  CHeun  v.  Conner^  Harper's  Ch« 
R.  267.  The  decision  in  this  last  case,  as  reported,  seems 
irreconcilable  with  the  one  immediately  before  it  in  the  same 
▼olume :  Magwood  v.  Butler^  page  265.  But,  at  any  rate,  1 
am  convinced  there  is  enough  in  the  circumstances  of  the 
present  case  to  take  it  out  of  the  general  rule  ^i4uch  those 
decisions  would  appear  to  establish.  Upon  the  whole,  I 
must  decide  this  bill  proper  as  to  all  the  parties  who  are 
made  defendants. 

Then,  as  to  particular  directions  in  the  decree.  The  com- 
plainant was  a  specialty  creditor  of  Elias  Mowatt,  and,  as 
such,  entitled  to  a  preference  over  simple  contract  creditors 
in  the  assets  which  were  in  the  bands  of  John  E.  Mowatt, 
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his  administrator.  The  amouDt  of  the  bond  due  to  the  com- 
plainant's intestate  would  more  than  have  absorbed  the  whole 
of  such  assets.  Instead  of  applying  the  proceeds  (thirteen 
hundred  and  eighty  dollars)  in  this  way^  the  administrator 
mingled  the  money  with  his  own  cr  used  it  in  his  business  i» 
such  a  way  as  not  to  be  traced  or  identifed.  He  thus  be- 
came the  debtor  and  personally  responsible ;  and  it  is  now 
payable  out  of  his  assets  in  the  hands  of  his  administrator. 
Stilly  as  respects  him  and  his  estate,  it  is  only  a  simple  caB> 
tract  debt:  Bam  on  AMMeU^  500. ;  CharUan  v.  LoWf  8.  P. 
Wms.  830,  881.  If  there  should  be  a  deficiency  of  assets 
to  satisfy  all  the  debts,  tins  one  can  mily  be  paid  with  others 
of  the  same  class  and  in  the  order  of  administration ;  andthe 
defendants,  Waldron  and  James  Mowatt,  will  be  liable  for 
the  balance  which  may  be  wanted  to  make  up  the  amount  of 
assets  wasted  or  misapplied.  A  reference  must  be  had  to 
take  the  accounts  upon  these  principles,  which  will  ascertain 
the  actual  amount  of  the  devastaoii;  and  upon  the  coming  in 
and  confirmation  of  the  report,  a  proper  decree  can  be  made 
—until  then,  all  further  directions  are  reserved.  The  order 
now  to  be  entered  may,  nevertheless,  embrace  the  discharge 
of  Martha  Mowatt  and  all  matters  relatimg  to  her. 
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KoHUBR  and  others  v.  Kohlsb  and  others.  xohlbb. 


Wkof  adtCTM  li  had  in  •  pvHUan  pUt  whitafai  an  iafluBt  (amoiif*  otlicn)  bu  baw 
adeftfldantflmt  ■ogQudlaa  ad  litem  Iiaa  been  ^poiattd,  nor  order  eotered  for  ep- 
■or  Ull  takn  w  eoaAiMd  tfalaet  liin,  a  imTeiiaaer  under  the  deenee  win  ba 
djethaijed  ftonhle  bid,  ewa  tboogb  tbie  defendant  may  haTOefnce  attained  hJM  mi^Jorlty 
to  releaaaUilnteieit:  tbe  deeree  being  eo  Ibr  Inegobv  aa  to  bo  incapable  of 


The  bill  had  been  filed  for  a  partition  or  sale ;  and  the  es-  April  28iJL 
tate  was  sold  under  a  decretal  order.    Philemon  H.  Frost      1833. 
became  the  puichasery  but  raised  objections  to  the  title;  andpj^||^^r^ 
a  reference  was  had  to  a  master  to  look  into  and  examine /i^^y^,  jn. 
the  objections*    One  of  them  was :  that  the  bill  had  neyer/oitf.  Cbiif • 
been  taken  as  confessed  against  William  F.  Kholer,  descri* 
bed  as  an  infiut  in  the  bill,  nor  had  he  appeared  or  answered. 

Mr.  Clarktant  for  the  complainants. 

Mr.  W.  C.  Wetmoret  for  the  purchaser. 

Thb  Vicb-Chancellor  i-^everal  objections  are  raised  JGqr6iA. 
by  the  purchaser  of  the  property  sold  in  this  suit ;  but  it  may 
be  unnecessary  to  refer  to  more  than  one  of  them.  The  de* 
cree  in  the  cause  appears  to  have  been  obtained  without  any 
proceedings  having  been  taken  against  the  infant  defendant, 
William  F.  Kohler ;  no  guardian  ad  litem  was  appointedt  no 
appearance  was  in  any  way  entered,  nor  was  the  bill  taken 
as  ccmfessed  against  him.  The  irregularity  is  attempted  to 
be  obviated  by  an  offer  of  a  release  of  all  interest  by  Wil- 
liam F.  Kohler,  who,  it  is  said,  has  now  come  of  age.  But 
this  is,  at  present,  but  a  suggestion  from  counsel ;  and,  in- 
deed, even  'though  the  proposition  came  in  a  tangible  shape, 
still  it  comes  back  to  the  sufficiency  of  the  decree — as  to 
other  parties. 
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The  I87th  rule  guides  the  clerk  of  this  court  in  the  en- 
rolment of  decrees.  He  must  mention  the  defendants  who 
have  appeared  and  answered  and  those  who  have  sufiered 
the  bill  to  be  takco  as  confessed  against  tbem^  as  weU  as 
those  against  whom  the  same  is  taken  as  confessed  for  want 
of  appearance,  distinguishing  such  as  neglected  to  appear 
after  a  personal  service  of  process  from  those  who  are  pro* 
eeeded  i^nst  as  absentees;  And,  amongst  other  thkigr^ 
all  sucik  proceeduigs  in  the  cause  must  be  secited  as  bobi;^  &e 
necessary  to  a  correct  andeistanding  of  the  decree.  If  ow» 
how  can  the  clerk  make  up  the  enrolment  of  this  dssvse? 
The  oiEcer  himself  would  necessarily  find  out  the  error ;  and 
it  is  of  such  a  nature  as  to  rikrw  the  decree  to  be  set  aside* 
ifimpeached  for  error. 

The'  purchaser,  as  to  many  parties,  smst  iske  hisr  tftfe 
thmi^h  the  decree ;  and,  consequently,  a  mem-  rekiase  by 
Willisun  F.  Kohlier  wit)  not  make  good  the*  eimilBient. 

The  purchaser  most  be  diseh»rgedr  and  he  is  enfitfed  t^ 
his-  costs*  There  is  no  fimd  in  court  oat  of  whieh  thsy  eao 
be  paid ;  but  tbe  practice  is  t&  direct  ifke  tfomflkaumtBtn^ 
pay  them  in  the  first  insfattce;  Let  this  be  dens-  b^re;  and 
the  parties  adverse  to  the  purchaser  must  adjust  the  amouni 
amongst  themselves. 


HiiBTt?.  BuuuBY,  administrator  of  Wooiv  deceased. 


April  2iHh. 
1888. 


Sighisofa 

twrvwwg 

truttee 

againHthe 

eiiaieof  a 

deceased 

eo4nulee. 


When  a  ««.tidflee  minglei  Um  tnut  ftnii  with  his  hidivldaU  moBia  so  li  not  to  lie  d^ 
iliigulrtiwil,  and'  dtn^  the  other trotw  (tetmCM)  euMHile'  a  bffl'dkalMrhlri 
ttalorto  ha»9ftuida  inhl»haBdidell«««d'0«er:  bMtfwaiivhrliS' 
ftn-patwH  with  the  ettditonjof  the  Intettate. 


The  bill  in  this  ease  was  filed  fbr  Ihe  pmpose  oi 
an  amount  of  money  ia  the  hands  of  an  aAnimstnitbr  Of  « 
trustee,  which  was  claimed  by  the  surviving  trustee* 
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On  Ibe  thirtieth  duty  of  November  one  thoutand  eight  boo-  1 8S8. 
4r9d  and  twenty-iiine,  Moges  Q.  Wood  ftMigned  his  proper- 
ty to  the  complainant,  Philip  Hart,  junior,  and  to  Walter  R. 
Wood,  since  deceased  (two  of  his  creditors),  in  trust  to  pay.  buullbt. 
Jhis  debts.  The  assigmnest  contained  a  list  of  the  creditors ; 
and  divided  the  order  of  payment  into  two  classes.  The 
first  class  was  to  be  paid  in  fall ;  and  the  second  class  thirty- 
thiee  and  a  third  per  cent. — and  -there  was  a  covenant  to  pay 
so  much.  The  trustees  accepted  the  trust  and  acted  under 
it.  There  was  an  allegation  of  Walter  R.  Wood  having 
.collected  several  thousand  dollars ;  and  of  having,  on  the 
first  day  ef  JaQ«ary>  one  thousand  eight  hundred  and  thirty, 
the  sum  of  three  thousand  and  four  hundred  dollars  on  hand. 
He  died  in  the  month  of  March  following,  intestate.  The 
d^faadrntt  John  L.  Bulfcley,  was  appointed  his  administrator 
by  the  surrogate  of  New  Vork.  The  complainant  charged 
4bat  the  above  amount  of  trust-fund  ought  to  6e  paid  over 
to  him  as  the  sorviviog  trustee ;  and  prayed  an  account  and 
payment 

The  defendant  answered,  by  admitting  the  death  of  WaU 
ter  R,  Wood ;  and  that  he  was  the  brother  of  the  debtor 
Moses  Q.  Wood,  and  brother*in**Iaw  to  the  defendant ;  his 
administering ;  the  making  out,  by  Moses  Q.  Wood,  of  se- 
Fejra}  other  assignments,  some  to  the  complainant  and  Walter 
B.  Wood  jointly,  and  others  to  the  latter  alone,  to  cover  im< 
plications  and  responsibilities;  accounting  for  the  disposition 
of  the  assigned  property ;  and  detailing  many  particulars, 
but  resulting  in  an  admission  of  there  being  a  balance  of 
nine  hundred  and  eighty-four  dollars  and  ninety-one  cents, 
the  avails  of  the  trust-property,  due  from  his  intestate  at  the 
time  of  death*  The  defendant  set  up  the  insolvency  of  the 
instate ;  that  the  same  would  not  pay  more  than  thirty  or  forty 
cents  on  the  dollar;  and  insisted  upon  the  defendant's 
being  liable  to  pay  over  a  n^teable  proportion  to  the  com- 
plainant, and  only  equal  to  the  other  creditors.  He  stated 
that  the  money  on  hand,  at  the  time  of  the  intestate's  death, 
was  only  one  hundred  and  forty-one  dollars  and  ninety  iSve 
cents ;  that  the  avails  of  the  trust-property  was  not  kept  se- 
parate from  the  other  monies  of  the  intestate,  but  was  min- 
gled ;  and  that  the  balance  of  nine  hundred  and  eighty-four 
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1833.  dollars  and  ninety-one  cents  appeared  as  the  balance  of  the 
general  account  of  the  trust-fiinds  which  came  to  the  hands 
of  the  intestate. 


HART 
B17I.KLBT. 


Mr.  S.  ShertDoody  for  the  complainant. 
Mr.  O.  Oriffiih  for  the  defendant 

The  Yice-Chahcbllor  : — The  question  in  this  case  isi 
whether  the  complainant,  as  surviving  assignee  of  Moses 
Q.  Wood,  is  entitled  to  be  paid  the  balance  of  nine  hundred 
and  eighty-four  dollars  and  ninety-one  cents,  and  which  re- 
mained in  the  hands  of  his  co-assignee,  out  of  the  assets  held 
by  the  defendant  as  administrator  of  such  co-assignee  who 
died  insolvent,  in  preference  to  and  in  exclusion  of  the  gene*' 
ral  creditors  of  the  intestate  7 

If  he  is  to  be  regarded  in  the  light  of  a  creditor,  he  can 
have  no  such  preference :  having  acquired  no  lien  upon  the 
funds  or  assets  of  the  estate.  In  such  capacity  he  could  only 
come  in  with  other  creditors  for  a  rateable  proportion  in  the 
course  of  administration.  However,  the  complainant  con- 
tends for  a  trust  fund  belonging  to  him  as  surviving  assignee ; 
and  that,  as  such,  it  ought  to  be  delivered  over  to  him. 

In  order  to  give  die  complainant  the  benefit  of  this  posi- 
tion, the  money  should  appear  to  have  been  kept  separate  irom 
the  other  fund  of  the  intestate.  As  for  instance,  that  it  had 
been  kept  in  a  bag  by  itself  or  been  deposited  in  a  bank  to 
his  credit  as  assignee  or  that  it  had,  in  some  way,  preserved 
its  identity  and  individuality  as  money  belonging  to  the  es- 
tate of  the  assignor,  Moses  Q.  Wood.  No  such  fact  exists 
in  the  present  case.  The  intestate  mingled  the  moneys,  re- 
ceived by  him  as  one  of  the  assignees,  with  his  own  funds. 
It  has,  consequently,  lost  its  identity  and  cannot  be  distin- 
guished from  the  intestate's  other  property ;  and,  of  course, 
cannot  be  followed  and  taken  hold  of  for  the  purpose  of  be- 
ing delivered  over.  The  law  on  this  subject  is  well  settled : 
Paley  on  Agency,  83,  84. ;  WhUcomb  v.  Jacobj  1.  Salk.  160. 

I  am  decidedly  of  opinion  the  complainant  has  not  shown 
a  right  to  the  money  or  assets  in  the  hands  of  the  defendant 
as  a  part  of  the  trust  estate  under  the  assignment ;  and  that 
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Iki  cMiplalnuit  has  no  greater  rights  to  the  balance  admitted      1SS8. 
Amm  a  simple  contract  creditor  of  the  intestate.    He  is  only     "-^v^ 
ealitlad  to  tome  in  pan  /MUia  with  other  creditors.    This        ^^ 
biU  is  not  iled  for  aa  account  of  the  assets  and  payment  of  cohiixtt* 
the  claim  as  a  debt  against  the  estate  of  the  intestate.    It  is 
not  adapted  to  such  a  case.    Indeed,  there  was  no  necessity 
for  filing  a  bill  in  this  court  for  the  complainant's  proportion 
as  a  cueditoir.    It  appears  that  repeated  offers  were  made  to 
pay  him  a  just  diridend.    I  shall  not  retain  the  bill  even  for 
dua  purpose.    And  if  I  had  a  desiio  to  do  so,  the  neces- 
sary parties  (other  creditors)  are  not  before  the  court  and 
the  complainant  has  not  shaped  his  bill  so  as  to  let  them  in. 
It  must  be  dismissed ;  but  as  he  has  attempted  to  sue  for  the 
benefit  of  others,  and,  as  I  must  presume,  in  good  faith,  he  is 
excused  from  paying  the  costs  oif  the  defendant 


Hackstt  n.  Ccfmwn  and  others. 


«  «o«i(  Wliw40cflM»lo4eCeMilM  a  quMtfon  «r  MteS;  fet  iMi  li  Mt  ret  Judi- 
•  tofMcladtaa  Inqvlfyte  AMiirtor  •fvlty  taffa(«OMwi«iit  JviMieiiM. 
rrtif  Mimi  damacMi  ai^alBC  'vmb  a  toeacb  of  coreaaat,  ^wt  w  right  of  Mt  off  u  law ; 

iatf  At  MBe  rale  apfliM  fa  diaiiearf  area  riAea  the  B.  8. 
Akhoaflh  ch—eatr  hm  anaariana  aatreHid  iha  powaroT  4aeia«lBf  a  atHiffladag—iBBt  of 
tka  ■utata,  It  hai  only  4on«  so  where  there  waa  either  an  ciprefi  or  Inplled  agreaaeat 


There  4a  BO  each  thlag  ae  an  laharaat  gaaliiy  or  right  of  ate  off  id  the  eraatloB  of  a  debt  Of 

b  taa  anly  arlee  or  attach  whea  there  Is  a  mutaallty  of  debte  of  raeh  a  cartel^ 

cliametar  aa  ta  he  capaMe  of  aet  off  or  of  belsg  applied  hi  oeaipaBeatloa 

of  aach  other. 

C.  fliai  a  bin  agalAM  S.  la  October,  1C»,  which  was  dinaieMd  oa  the  7th  Jaly,  1630,  with 

caML    Se  iled  aaoihar  blU  afalaei  H.  on  the  Idth  Jamiaty,  1830,  which  waa  aleo,  oa  the 

19th  October,  lan^dlMilaNd  with  eaets.    la  the  BMmth  of  AprU,  18S0, 0.  had  hnrnght  aa 

acSaa  agalaet  H.  Sir  a  breach  of  covenaat  and  perfected  a  Jadgmeat  therein  on  the  S8ad 

.  novcafbar,  ISM;  hot,  prior  to  the  JadgaMat,  ha  aarigaii  the  daiaafBi  eaaaloed  la  the  aa 

'  tiaa,  loaiia  A.    Upoa  a  MM  now  flled  by  H.  to  have  the coeta, apoa  the  bUla  dlaaiMOd, 

aet  off  agataat  the  jndpawit  t  It  wao  aau,  that  the  right  of  eet  off  did  not  exiet,  prori- 

dad  thi  aarigaw— t  waa  a  vaMd  aad  naiattaSed  oaa  Bat  H.araa  allowed  the  opcioa  of  are- 

faveace  lo  a  maeter  apoa  this  pdat  within  a  given  time  or  to  have  the  bill  dtwnlieed  with 


The  object  of  the  bill  in  this  cause  was  to  obtain  the  bene- 
fit of  a  set  off.  Set  ^. 
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BACKSTT 
OONlfSTT* 


The  Defendant,  Matthew  W.  Connett,  had  hired  premises 
of  the  complainant,  James  H.  Hackett,  under  a  written  lease. 
In  the  month  of  October,  one  thousand  eight  hundred  and 
twenty-nine,  Connett  filed  a  bill  in  tjiis  court  against  Hack- 
ett,  charging  a  breach  of  covenant,  and  praying  that  the 
latter  might  be  prevented  from  collecting  rent.  An  injunc- 
tion issued:  but  this  was  afterwards  dissolved  and  on  the 
seventh  day  of  July,  one  thousand  eight  hundred  and  thirty 
the  bill  was  dismissed  with  costs.  These  costs  were  taxed 
at  one  hundred  and  thirty-eight  dollars  and  thirty-seven  cents. 

On  the  sixteenth  day  of  January,  one  thousand  eight  ^hun- 
dred and  thirty,  a  second  bill  was  filed  by  Connett  against 
Hackett  to  the  same  efiect  as  the  former  one ;  and  this  bill 
was  also  dismissed  on  the  nineteenth  day  of  October,  one 
thousand  eight  hundred  and  thirty,  with  costs.  The  latter 
were  taxed  at  one  hundred  and  twelve  dollars  and  sixty-nine 
cents. 

In  the  month  of  April  one  thousand  eight  hundred  and  thirty, 
the  present  defendant,  Matthew  W.  Connett,  brought  an  action 
against  James  H.  Hackett  in  the  Superior  Court  of  the  City 
of  New  York,  on  an  alleged  breach  of  covenant  and  recover- 
ed a  verdict,  in  November  term  following,  of  three  hundred 
and  twenty-five  dollars ;  and  docketted  a  judgment  thereon 
the  twenty-seventh  day  of  the  same  November,  for  four  hun- 
dred and  eighty  four  dollars  and  thirty  one  cents  (being  the 
amount  inclusive  of  costs).  A  writ  of  fieri  facias  was  issued. 

It  appeared  that  on  the  fourteenth  day  of  October,  in  the 
same  year  one  thousand  eight  hundred  and  thirty,  Matthew 
W.  Connett  assigned  to  one  George  Alcock,  subject  to  the 
claims  of  Messrs.  Price  and  Sears  (attomies),  the  damages 
sustained  by  him  in  the  said  action  in  the  Superior  Court ; 
and  on  the  twenty-second  day  of  November  following  gave 
notice  of  the  same  to  the  attorney  of  Hackett. 

Matthew  W.  Connett  had  become  insolvent 

The  present  complainant,  Hackett,  had  paid  two  hundred 
and  ten  dollars  on  account  of  the  judgment ;  and  this  had  sa- 
tisfied the  attorney's  costs  included  in  the  judgment  and  some 
part  of  the  damages ;  and,  against  the  balance,  Mr.  Hackett 
now  claimed  to  set  off  the  amount  due  to  him  on  the  decrees 
of  dismissal,  notwithstanding  the  assignment  by  Connett  to 
Alcock. 
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Previous  to  the  present  bill  being  filedt  a  motion  had  been      1633. 
made  before  the  Superior  Court  for  the  benefit  of  the  set  off; 
which  was  denied. 


CONlfBTT. 


Mr.  C.  Baldwin^  for  the  complainant. 
Mr.  W.  S.  SearSf  for  the  defendants. 

Thk  Vics-CflCiiNCBLLOB : — The  defendants  insist  upon  the  Oa.  2ltt, 
result  of  the  motion  in  the  Superior  Court  as  conclusive  up- 
on the  complainant  The  grounds  of  denying  the  motion 
there  do  not  distinctly  appear.  As  far  as  the  views  of  the 
court  at  law  have  been  ascertained,  the  merits  were  not 
passed  upon.  The  judges  considered  it  a  case  more  proper 
for  a  chancery  suit.  They  declined  interfering,  although 
they  had  the  matter  fully  before  them  upon  affidavits,  and 
were  competent,  in  the  exercise  of  their  equity  powers  over 
judgments  in  their  own  court,  to  determine  the  question. 
Still,  whatever  they  may  have  intended  and  whether  they 
did  or  did  not  pass  upon  the  merits  of  the  application,  it  would 
not  be  a  matter  res  judicata  so  as  to  preclude  an  inquiry  in 
this  court,  which  has  a  concurrent  jurisdiction.  This  point 
was  expressly  decided  in  Arden  v.  Patterson^  5.  J.  C.  R.  44. ; 
and  bj  the  Court  of  Errors  in  Simpson  v.  Hartf  14.  J.  R.  68. 
I  must,  consequently,  endeavour  to  decide  the  question. 

As  the  suit  at  law  by  the  defendant  Matthew  W.  Connett 
against  the  complainant  James  H.  Hackett  was  for  uncer- 
tain-and  unliquidated  damages  arising  from  a  breach  of  co- 
venant— and  not  for  any  thing  in  the  nature  of  a  debt  or  de- 
mand capable  of  being  reduced  to  a  certainty  by  calculation 
— ^there  was  no  right  of  set  off  in  such  action  at  law.  This 
is  perfectly  well  settled:  Oordon  v.  Bourne,  2.  J.  R.  150.; 
Hepburn  v.  Hoag,  6.  Cow.  613.  The  courts  of  Chancery 
fellow  the  rule  of  law  in  this  respect :  Duncan  v.  Xyon,  3. 
J.  C.  R.  351.  Nor  dp  I  perceive  the  rule  to  have  been  al- 
tered by  the  Revised  Statutes,  which  have  undertaken  to  re- 
gulate the  subject  by  pointing  out  in  what  cases  a  set  off  may 
be  made :  2.  R.  S.  354.  $  18. 

Another  difficulty  existed  in  relation  to  a  set  off  in  the  suit 
at  law :  Hackett's  right  to  costs  in  the  chancery  suits  had  not 
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then  become  perfect  by  decree  so  as  to  form  debts  in  his  fa- 
vour until  after  the  commencement  of  the  suit  at  law  agmst 
him.  In  order  to  make  a  debt  or  demand  a  set  <^,  it  must 
have  existed  at  the  time  when  the  suit  was  commenced*  Here, 
then,  are  two  reasons  why  a  set  off  was  inadmissible  ia  a 
suit  at  law.  But  the  moment  a  judgment  was  obtained  in  the 
action,  a  right  to  a  set  off,  founded  upon  the  ^uity  of  the 
statute,  attached:  unless  the  assignment'to  Alcock,  of  which 
notice  had  been  given,  prevented  it. 

The  chose  in  action  was  capable  of  beio^  assigned.  It 
appears  to  have  been  made  over  on  the  fourteenth  day  of 
October,  one  thousand  eight  hundred  and  thirty — ^there  is  no 
evidence  to  the  contrary.  The  consideration  for  the  assign- 
ment, as  expressed  in  the  body  of  the  instrument,  was  a  prior 
indebtedness  to  the  defendants  Messrs.  Fri^e  and  Sears«  for 
costs  and  professional  services  rendered  to  the  assignor  Con- 
nett,  and  an  old  debt  to  the  defendant  George  Alcock  for 
goods  sold  and  money  advanced  or  paid  for  \mi ;  and  the 
avowed  object  of  the  assignment  was  to  secure  ai^d  pay  tbes^ 
debts,  giving  to  Price  and  Sears  the  prefi^rence. 

Even  although  we  assume  the  assignment  to  bavQ  been 
made  in  good  faith,  yet  it  must  be  admitted  that  the  assignee 
could  only  take,  subject  to  whatever  rights  or  equities  theu 
existed  in  favour  of  Hackett  against  Connett-  Wha^  then^ 
were  those  rights  and  equities  ?  The  defendant  at  law  was 
at  liberty  to  make  the  same  defence  to  the  action  as  he  could 
have  made  if  no  assignment  had  been  executed  s  and  the 
same  evidence  could  have  been  used.  But  he  could  make 
no  set  off.  The  right  had  not  attached.  Althoij^h,  by  this 
time,  the  costs  in  chancery,  under  the  decrees  of  dismissal* 
might  have  ripened  into  a  debt,  still  the  forms  of  law  did  not 
permit  him  to  make  it  a  set  off  upon  the  trial.  Nor  did  il 
operate  pro  tanto  as  payment  or  compensation  for  the  dama> 
ges  claimed  in  the  suit.  Neither  had  he,  th^n,  any  right  in 
equity  to  a  set  off.  The  court  of  chancery  extends  the  prin^ 
ciple  no  further  than  a  court  of  law  under  the  statute  of  set 
off:  Duncan  v.  Lyon^  supra.  Although  chancery  has  some- 
times exercised  the  power  of  decreeing  a  set  off,  before  or 
independently  of  the  statute,  it  has  only  done  so  where  mu- 
tual debts  existed  and  where  there  was  either  an  express  or 
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implied  agreeoient  of  stoppage  pro  tanto  or  matual  credit.  189a. 
Here,  at  the  time  of  the  assigmnent,  there  were  not  mutual 
debts — much  less  a  mutual  credit.  There  was  only  a  debt 
on  one  side ;  and  on  the  other,  a  claim  sounding  in  damages,  oohiimt. 
wluch,  when  it  became  liquidated  by  a  verdict  and  judgment 
so  as  to  admit  of  set  oS,  belonged  to  another  person.  There 
is  no  such  thing  as  an  inherent  quality  or  right  of  set  off  in 
the  creation  or  origin  of  a  debt  or  demand.  It  can 
only  arise  or  attach  when  there  is  a  mutuality  of  debts  of 
sueh  a  certain  and  ascertained  character  as  to  be  capa- 
ble of  set  off  or  of  being  applied  in  compensation  of  each 
other.  Hence,  there  was  no  equity  of  this  sort  to  which  the 
assignment  in  question  could  be  subjected.  The  whole  doc- 
trine  of  set  off  was  critically  examined  by  Judge  Story  in 
fifrsoM  ▼•  Darting^  &  Mason's  R.  S02. ;  and  I  had  occaaon 
to  apply  the  principles  laid  down  by  him  to  the  case,  recent- 
ly before  me,  of  WokM  v.  SuUivan^  (see  1.  toI.  d09.) 

I  am  of  opinion  the  right  of  set  off  does  not  exist,  provi- 
ded  the  assignment  is  a  valid  one  and  debts  not  yet  paid  are 
really  due  to  the  defendants  Messrs.  Price  and  Sears  and 
George  Alcoek. 

The  asstgnment  makes  no  mention  of  the  amount  <^  these 
debts.  Nor  is  there  any  evidence  of  it  before  me.  Possibly 
the  aswijgned  claim  may  be  more  than  sufficient  to  satisfy 
them  or  the  parties  may  have  obtained  satisfaction  else- 
where. If  the  complainant  requires  it,  I  vrill  direct  an  in- 
quiry to  be  had  before  a  master  in  order  to  ascertain  the  a- 
mounts  of  the  debts  against  Connett  which  the  assignment 
professes  to  secure,  and  whether  the  same  remain  unsatisfied 
and  unsecured  by  other  prc^rty  which  may  have  come  to 
the  hands  of  Geofge  Alcock.  There  may  yet  be  room  for 
allowing  a  set  off  or  compensation  in  part,  if  not  for  the  nrfiole 
of  the  bsJance  due  on  the  judgment  against  Hackett  But  I 
shatt  leave  it  to  his  election  to  have  a  reference  on  the  sub- 
ject:  at  the  peril  of  costs  in  case  he  fails ;  and  this  election  is 
lo  be  made  in  twenty  days.  If  the  complainant  do  not  elect 
to  take  this  course,  the  bill  must  be  dismissed  with  costs. 
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Wblls  v.  Sbcith. 


By  our  practaca,  It  ia  not  neeeMmry  Ibr  a  veiidor,  under  a  covenant  to  convey,  lo  Make  oM 
and  lender  a  deed  on  the  day  the  purchaM  b  to  be  completed.  Be  ii  not  bound  to  pra* 
pare  U  nntU  the  buyer  li  ready  to  demand  it;  and  even  thea,  the  veoAir  te  allowed  a 
reaaoaable  time  to  draw  and  execute  the  deed.  And  aAer  being  thw  drawn  and  exe- 
cuted he  It  to  hold  It  ready  for  deUvery  when  required;  and  he  la  not  fn  default  nntU  tba 
latter  requeet  ii  made.  Although  a  purchaeer  may  prepare  the  deed  and  tender  it  for  ex- 
ecution (and  then  only  one  demand  ie  neeeawry)  yet  •till  the  above  appean  to  be  the  eer 
tied  law  of  the  State. 

Partiee  entering  into  a  contract  may  make  time  the  eMcnee  of  iu 

A  ihort  delay,  indeed  even  a  delay  for  a  length  of  time  fklrty  accounted  for  and  eo  as  lo  re- 
pel the  preramption  of  a  waiver  or  abandonment  of  the  contract.  wiU  not,  oidinarfly  da- 
prive  a  party  of  hii  right  to  a  specific  performance.  But,  where  the  vendoi  lequlree'aad 
the  purchaser  agreee  to  make  time  a  condition  of  the  contract  and  they  insert  the  same  as 
a  distinct  and  substantive  part  of  the  agreement,  It  most  be  kept 

DistincUon  between  conditions  precedent  and  subsequent. 

EqniQr  cannot  reUeve  from  the  consequences  of  a  condition  precedent  unperformed.  Bat 
upon  the  breach  of  a  condition  subsequent  which  wouUl  work  a  forfeiture  or  diveat  •■ 
estate,  a  court  of  equity,  acting  upon  the  principle  of  compensation,  will  interpose  and 

11  "I^mT  w  ^f^"^  *W3«««t,  Piovided  It  can  be  givmi  with  certainty  hi  dmnagea. 

B.  sold  tow.  a  lot  of  land.    By  an  agreement  under  the  hands  and  seals  of  the  i»artles  W 
covenanted  to  buiM  within  a  certain  time  and  give  a  bond  and  mortgage  for  4pl«'and 

pay  the  balance  or  give  a  bond  alitf  mortgage  for  the  whole  by  a  specified  day:  and8.ea- 
venanted  to  give  a  deed  on  this  day.  There  was  also  a  clauss  expiemiy  showiqg  that  tha 
agreement  was,  in  all  respecta,  to  be  void,  provided  W.  fUIed  to  perform  any  one  of  tha 
covenants.  W.  enieredi  but,  from  untoward  circumstaBces  and  not  fkom  any  aet  on  tfca 
part  of  8.,  was  not  ready  with  his  money  or  the  bond  and  mortgage  on  the  day  specified 
in  the  agreement:  but  made  a  tender  on  the  next  day:  Hxli>,  to  be  a  oonditfoB  preca< 
dent  and  that  the  court  could  not  relieve.  «  •wooiwipreca 
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Bill^by  vendee  gainst  vendor  for  a  specific,  performance 
of  a  contract  for  the  sale  of  a  lot  of  land  known  as  No.  708 
Broadway,  in  the  city  of  New  York. 

By  the  contract,  under  the  hands  and  seals  of  the  parties 
and  dated  the  first  day  of  September  one  thousand  eight 
hundred  and  twenty-nine,  the  defendant,  Clotilda  Smith,  co- 
venanted, in  consideration  of  and  upon  performance  by  the 
complainant,  Benjamin  G.  Wells,  of  the  covenants  on  his 
part,  to  convey  to  him  the  lot  in  question,  free  from  all  in- 
cumbrance,  except  such  taxes  and  assessments  as  might 
thereafter  become  due.    The  complainant's  covenants  were 
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to  the  following  effect :     1.  To  build  a  carpenter's  shop  on 
the  rear  part  of  the  lot  on  or  before  the  first  day  of  March 
one  thousand  eight  hundred  and  thirty,  and  not  to  remove 
the  shop  until  the  agreement  was  carried  into  fiill  and  com- 
plete effect.     2.  To  build  and  enclose  upon  the  front  of  the 
lot  a  substantial  brick  house  of  three  stories  in  height  on  or 
before  the  first  day  of  August  one  thousand  eight  hundred 
and  thirty-one»  or,  in  lieu  thereof  and  on  the  same  day»  to 
pay  the  defendant  the  sum  of  one  thousand  dollars  on  ac- 
count of  the  consideration  money.    3.  To  execute  and  deliver 
to  the  defendant,  on  the  same  day,  a  bond  and  mortgage  (of 
the  house  and  lot)  for  two  thousand  seven  hundred  dollars, 
payable  with  interest  at  six  per  cent.    And  if  he  did  not  pay 
the  one  thousand  dollars  on  the  said  first  day  of  August  one 
thousand  eight  hundred  and  thirty-one,  then  this  bond  and 
mortgage  were  to  be  made  out  for  three  thousand  seven  hun- 
dred dollars,  with  interest :  this  being  the  full  amount  of  con- 
sideration money  for  the  purchase.    4.  The  complainant  was 
to  pay  interest  at  the  rate  of  six  per  centum  per  annum  upon 
the  sum  of  three  thousand  seven  hundred  dollars  to  the  de- 
fendant from  the  date  of  the  agreement  to  the  first  day  of 
August  one  thousand  eight  hundred  and  thirty-one — the  first 
half  year's  interest  in  advance — and  all  taxes  and  assess- 
ments. 

The  defendant  also  covenanted,  on  her  part,  to  execute  and 
deliver  a  deed  for  the  lot  on  the  first  day  of  August  one 
thousand  eight  hundred  and  thirty-one.  And  then  followed 
this  clause :  ^  But  upon  this  express  condition  and  the  agree- 
^  ment  between  the  parties  is  such  that  if  the  said  Benjamin 
^6.  Wells  fails  or  neglects  to  perform  all  or  any  one  of  the 
**  covenants  herein  before  contained  on  his  part,  at  the  time 
*'  or  times  herein  before  limited,  then  and  in  such  case  all 
''and  singular  the  covenants  and  agreements  on  the  part  of 
"  the  said  Clotilda  Smith  shall  cease  and  be  absolutely  void, 
**  and  all  the  right,  title  and  interest  of  the  said  Benjamin 
*'6.  Wells  in  law  or  equity  in  the  premises  shall  also  cease, 
**  and  thereupon  the  said  Clotilda  Smith,  her  heirs  or  assigns 
**  may  immediately  enter  upon  the  premises  and  have  and 
^  hold  the  same,  with  the  carpenter's  shop,  firee  and  dis- 
*'  charged  from  any  claims  of  the  said  Benjamin  G.  Wells." 


1833. 


WKLLS 

smm. 


WBIXl 


m  CASES  IN  THE 

1683*  The  complainant,  Benjamin  6.  Wells,  entered  into  possef^ 
sion  of  the  lot,  as  purchaser,  mder  the  agreement ;  and  had 
performed  all  the  covenantSt  except  the  erecting  of  a  brick 

snTH.  dwelling-house  and  paying  or  securing  the  purchase  money 
on  the  day  appointecL 

All  objection  on  the  score  of  not  building  the  house,  VLp* 
pears  to  have  been  waived. 

As  the  day  approached  for  completing,  the  contract,  name- 
ly,  the  first  day  of  August  one  thousand  eight  hundred  and 
thirty-one,  the  complainant  became  desirous  of  paying  the 
whole  of  the  purchase  money,  instead  of  one  thousand  dol-* 
lani  only  and  giving  a  mortgage  for  the  residue :  as  he  wished 
to  raise  the  whole  on  mortgage.  The  defendant  consented 
to  this,  and  agreed  to  execute  a  conveyance,  provided  the 
money  was  ready  for  her  on  the  above  day,  but,  at  the  same 
time,  she  gave  him  to  understand  he  must  not  fail  In  doing 
this,  and  that  if  he  suffered  the  day  to  pass  without  paying 
the  money,  she  would  avail  herself  of  the  condition  express- 
ed in  the  contract  and  refuse  him  the  deed.  A  few  days 
previous  to  the  first  day  of  August,  the  complainant  attempt- 
ed to  procure  the  money  and  assured  the  defendant  he  should 
be  ready  with  the  whole  amount  or,  at  any  rate,  with  the 
one  thousand  dollars :  but  his  efibrts  to  procure  it  failed :  and 
the  dav  passed  without  any  tender  of  the  money  or  demand 
of  the  deed  being  made.  On  the  next  day,  however,  (the 
second  day  of  August)  he  obtained  the  whole  amount, 
made  a  tender  of  it,  and  demanded  the  deed.  The  defendant 
refused  to  take  the  money  and  declared  the  contract  to  be  at 
an  end. 
This  led  to  the  filing  of  the  present  bill. 

Mr.  C.  C.  Goddardf  and  Mr.  S.  P.  SutpUs,  for  the  com- 
plainants, t 

Mr.  jR.  BogarduSy  for  the  defendant. 

Od.  71*.  The  Vicb-Chahcbllor  : — The  covenant  sought  to  be  en- 

forced in  this  case  against  the  defendant  is  clearly  a  depen- 
dent one.  An  action  at  law  could  not  be  sustained  upon  it, 
without  averring  and  proving  performance  of  the  covenants 
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on  the  part  of  the  complainant.  Ai  the  latter  had  not  per- 
formed them  on  the  very  day  specified  in  the  agreementy  it 
ifl  probable  his  remedy  is  for  ever  gone  at  law ;  and  unless, 
therefore,  this  court  can  aid  him,  all  benefit  of  the  contract 
will  be  lost. 

It  has  been  contended  in  behalf  of  the  complainant,  that 
the  defendant  should  have  tendered  a  deed  on  the  first  day  of 
Aqgust,  in  order  to  bring  the  complainant  into  default ;  and 
also,  that  the  delay  or  failure  on  his  part  to  pay  the  purchase 
money  Wan  owing  to  the  defendant's  not  previously  furnish- 
ing the  draft  or  form  of  the  deed  to  be  executed  by  her,  as 
was  requested ;  in  order  that  he  might  have  had  the  title  ex- 
anuned  in  season  for  the  purpose  of  obtaining  the  money  on 
mortgage  of  the  property  by  the  day  fixed  upon  for  comple- 
ting the  purchase.  According  to  our  practice,  which  is  dif- 
ferent from  the  English^  it  was  not  the  duty  of  the  defendant 
to  make  out  and  teiider  a  deed  on  this  first  day  of  August. 
The  party  who  is  to  give  the  deed  has  the  same  drawn  at 
his  own  expense ;  but,  under  a  covenant  to  convey,  as  in  this 
instance,  he  is  not  bound  to  prepare  the  conveyance  until  the 
party  who  is  to  receive  it  is  in  a  situation  rightfully  to  de- 
mand iu  And  after  such  demand,  the  grantor  is  allowed  a 
reasonable  time  for  drawing  and  executing  the  deed ;  and  he 
is  then  to  hold  it  ready  for  delivery  when  called  for  and  is  in 
no  de&olt  until  a  second  demand  is  made.  The  purchaser 
nevertheless  may  prepare  the  deed  and  tender  it  for  execu- 
tion—4md  then  only  one  demand  is  necessary.  The  above 
appears  to  be  the  settled  law  of  this  State :  Fuller  v.  Hulh 
bm^  6  Cow.  L ;  Connelly  v.  Pierce^  7  Wend.  129. 

Nor  do  I  perceive  how  any  portion  of  the  delay  which 
took  i^ace  in  examining  the  title,  and  which  has  produced  all 
the  dlfliculty,  can.be  imputed  to  the  defendant ;  provided  she 
was  not  bound,  in  the  first  instance,  to  prepare  the  deed.  An 
abstract  of  title  was  not  requested.  The  complainant  ap- 
plied to  her  for  the  deed  unexecuted,  which  she  was  to  give 
him  properly  signed,  sealed  and  acknowledged — and  this 
was  done,  not  because  he  could  then  have  demanded  it  of 
her,  bat  as  a  favor  and  for  the  purpose  of  having  the  records 
examined  in  regard  to  title  and  incumbrances.  The  com- 
plainant put  this  instrument  into  the  hands  of  an  attorney  on 
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Friday  preceding  the  first  day  of  August,  for  the  purpose  of 
having  the  necessary  examinations  made.  But,  for  sucb 
a  purpose,  there  was  no  occasion  to  wait  until  the  proposed 
conveyance  was  prepared.  The  complainant  held  a  coun* 
terpart  of  the  written  contract,  which  contained  a  full  de- 
scription of  the  lot,  its  location  and  boundaries ;  and  by  means 
of  this  instrument,  the  examination  could  have  been  made: 
The  former  title  deeds  appear  not  to  have  been  asked  for. 
Under  these  circumstances,  the  defendant  was  not  in 
fault.  Nor  is  she  chargeable  with  causing  the  delay  in 
setting  about  the  title  or  with  the  dilatoriness  wherewith 
the  examination  was  conducted.  The  case  then  resolves  it* 
self  into  two  questions :  1.  How  far  was  time  the  essence 
of  the  contract ;  and,  2.  If  the  day  was  material,  is  the  eona* 
plainant  to  be  relieved  from  the  forfeiture  consequent  upon 
his  non-fulfilment  of  the  contract  within  the  time  specified  ? 
Whatever  notions  may  have  been  formerly  entertained  as 
to  the  time,  specified  in  the  contract,  not  being  material  and 
to  be  unregarded  as  an  essential,  it  is  now  admitted  that 
time  may  be  made  of  the  essence  of  the  contract  and  effect 
will  be  given  to  it,  as  well  in  equity  as  at  law.  After  exa* 
mining  a  number  of  cases  on  the  subject,  Mr.  Sudgen  pb* 
serves :  **  We  may  therefore  venture  to  assert  that  if  it  clear* 
**  ly  appears  to  be  the  intention  of  the  parties  to  an  agree* 
**  ment  that  time  should  be  deemed  of  the  essence  of  tlie  con- 
"  tract,  it  must  be  so  considered  in  equity  f'  p.  292.  The  ob- 
servation occurs  in  early  editions  of  this  author's  Treatise 
on  Vendors.  Subsequent  decisions  have  proved  its  correct- 
ness. In  Hudson  v.  Bartramj  ^  Mad.  R,  440.  the  Vice- 
Chancellor,  Sir  John  Leach,  following  Lord  Eldon  in  Ltvy 
V.  Lindon^  3.  Meriv.  84.  and  in  Boehm  v.  Wood,  1  Jac.  & 
W.  419.  admits  the  principle  that  here,  as  at  law,  time  may 
be  of  the  essence  of  the  contract,  although  a  strict  perform- 
ance may  be  waived  by  the  conduct  of  the  opposite  party. 
And  the  still  later  case  of  WiUiams  v.  Edwards^  2  Sim.  R. 
78.  proves,  how  time  may  not  only  be  made  material  as  a 
part  of  the  contract,  but  that  a  bill  for  a  specific  performance 
will  be  dismissed  with  costs  where  the  parties  have  stipula- 
ted that  the  agreement  should  be  void  and  delivered  np  to  be 
cancelled  if,  in  the  opinion  of  counsel,  a  marketable  title 
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tould  not  be  made  by  the  time  appointed  for  completing  the 
purchase,  and  which  time  had  elapsed.  Upon  the  authority 
of  these  cases,  the  able  Waiter  to  whom  we  have  referred,  in 
the  last  edition  of  his  Treatise  on  Vendors,  considers  the 
doubt  which  had  existed  in  relation  to  time  being  deemed  a 
part  of  the  essence  of  the  contract  as  now  at  an  end ;  and 
he  observes  further,  it  is  difficult  to  understand  how  it  ever 
arose :  (Sugden  on  Vend.  8.  iBdit.  382.) 

Since,  then,  parties  entering  into  a  contract  may  make 
the  time  of  performance  a  material  part  of  it,  have  they  done 
so  in  the  case  now  under  consideration  ?     The  agreement  in 
question  is  precise  and  particular  as  to  the  day  pn  or  before 
which  several  things  are  to  be  done.     Those,  /n  the  part  of 
the  purchaser,  are  conditions  to  the  defendant's  giving  a  deed, 
and  which  is  the  only  thing  she  is  to  perform.     If  the  agree- 
ment had  gone  no  further  than  merely  to  specify  the  day  of 
performance,  then,  considering  the  subject  matter  of  the  con- 
tract, it  might  not  be  deemed  in  equity  so  essential  as  to  re- 
quire a  strict  performance  on  the  day.     And  a  short  delay — 
indeed,  even  a  delay  for  a  length  of  time  fairly  accounted  for 
and  so  as  to  repel  the  presumption  of  a  waiver  or  abandon- 
ment of  the  contract,  will  not,  ordinarily,  deprive  a  party  of 
his  right  to  a  specific  performance.    But,  where,  as  in  the 
present  case,  the  vendor  requires  and  the  purchaser  agrees 
to  make  it  a  condition  of  the  contract  and  they  insert  the 
same  as  a  distinct  and  substantive  part  of  the  agreement, 
namely,  that  a  failure  or  neglect  of  the  purchaser  to  perform 
all  or  any  one  of  his  covenants  at  the  time  specified  (including 
the  payment  of  the  purchase  money  on  a  future  day)  shall 
absolutely  determine  the  contract  and  the  rights  of  the  pur- 
chaser shall  cease  at  law  and  in  equity  and  the  vendor  be  at 
liberty  to  -re-enter  and  hold  the  property  discharged  from  all 
claim  by  the  purchaser,  it  appears  impossible  to  regard  it  as 
an  unmeaning  fnrovision.     If  there  be  any  form  of  words  by 
which  parties  can  bind  themselves  to  strict  performance,  they 
have  done  it  in  this  instance.     Nothing  can  be  stronger  than 
the  clause  in  question.     It  is  full  and  explicit,  and  leaves  no 
room  to  doubt  the  intention  of  making  time  an  essential  in- 
gredient of  the  contract. 

The  next  question  then  is :  whether  this  court,  under  the 
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circumstances,  can  relieve  the  party  from  the  consequences 
of  his  own  default  T — a  default,  as  already  observed,  not  im- 
putable to  the  defendant  or  founded  upon  any  waiver  on  her 
part  or  attributable  to  accident,  mistake  or  surprise  so  as  to 
authorise  an  interference  on  any  such  account.  It  is  a  naked 
case  of  a  condition  unperformed  within  time.  Much  depends 
upon  the  nature  and  effect  of  the  condition.  The  uniform 
object  of  a  condition  is  to  defeat  or  avoid  an  estate :  Pre9^ 
iorCn  Shep,  Touch.  117.  If  it  be  a  condition  precedent,  it  de- 
feats or  rather  avoids  the  estate,  by  not  permitting  the  estate 
to  vest  until  the  condition  is  literally  performed.  In  case  it 
be  a  condition  subsequent,  the  non-performance  defisats  the 
estate,  by  divesting  the  party  of  his  title  and  the  interest  al- 
ready vested :  because  the  continuance  is  made  to  depend 
upon  the  performance  of  the  act  or  the  happening  of  the  sti- 
pulated contingency.  The  first  operates  by  giving  an  estate 
and  conferring  a  benefit ;  and  the  second,  as  a  defeazance  or 
the  destruction  of  an  estate  already  raised  and  vested* 
This  distinction  is  important  in  the  view  of  a  court  of  equity : 
because  it  can,  upon  principle,  interfere  with  and  controul  the 
efllect  of  one  species  of  condition  and  not  of  the  other.  The 
condition  of  the  contract  in  question  is  clearly  a  condition 
precedent.  No  one  can  peruse  it  vrithout  perceiving  that 
every  act  which  the  compUinant  has  stipulated  to  perform  is 
antecedent  to  what  the  defendant  is  to  do.  The  performance 
of  the  covenants  on  the  part  of  the  former  are  made  the  conf> 
sideration  for  the  covenant  of  the  latter  to  convey  to  him.  It 
is  only  upon  these  conditions,  a  deed  is  to  be  executed  and 
delivered.  If  he  fail  in  any  one  particular^  the  agreement 
ceases  to  be  obligatory  upon  her.  It  is  true  he  was  to  go  in* 
to  possession,  make  improvements  on  the  lot  and  pay  interest 
on  the  purchase  money,  as  well  as  all  taxes  and  assessments, 
but  all  this  appears  to  be  the  result  of  a  mere  possessory  right 
as  tenant  until  the  time  for  a  fulfilment  of  the  contract  should 
arrive :  and  not  the  effect  of  any  vested  right  or  title.  There 
are  no  words  of  grant  in  the  contraet  itself.  It  rests  merely 
in  covenant  on  the  part  of  the  defendant,  and  no  estate  was 
to  arise  to  him  except  upon  the  perfomiance  of  the  condi- 
tion. This  is,  therefore,  the  case  of  a  condition  precedent, 
where  no  estate  vests  in  law  until  the  condition  is  perform- 
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ed:  Coke  LHt  806.  a. ;  Harvey  v.  AsUm^  1  Atk.  86L  8.  C.      1888. 
West's  R.  850.,  and  Com.  Rep.  726. 

It  is  n^xt  to  be  seen  whether,  in  such  cases,  a  court  of 
equity  can  aid  the  party  and  help  him  to  the  estate  notwith- 
standing the  breach  of  the  condition? 

Whatever  confusion  there  may  be  in  some  of  the  earlier 
^ases  on  the  subject — and  it  must  be  admitted  there  are  some 
which  seem  U>  be  contradictory  and  irreconcileable  and  a 
few  which  appear  to  have  been  reversed  in  the  House  of 
Lords  (1.  Chan.  Ca.  00.  note;  1.  £q.  Cas.  Abr.  107.  B.; 
Freeman's  C.  R.  85.  and  280.  n..«  1.  Vem.  88.;  8  Ch.  Cas. 
110.  and  Golles'  P.  C.  10.)  yet  when  we  come  down  to  the 
period  of  a  more  systematic  vCguity  jurisdiction,  we  find  the 
decisioos  assuming  greater  steadiness  and  uniformity  of  cha- 
jiaeter  on  this  point.  I  shall  begin  with  the  decision  of  Lord 
Hardwicke  in  Reynish  v.  Mwrtin^  8.  Atk.  880.  In  this  case, 
a  legacy  had  been  left  to  a  daughter,  upon  the  condition  of 
her  marrying  with  the  consent  of  her  trustees.  She  had  mar- 
ried without  their  consent  A  bill  was  filed  for  the  legacy. 
His  Lordship  noticed  the  objection  of  its  being  a  condition 
precedent  unperformed.  And  he  considered  that,  as  there  had 
been  a  breach  of  the  condition  and  because  the  law  would 
not,  therefore  equity  could  not  help  the  party.  In  reference 
to  •the  legacy  being  ojrigiiially  a  charge  upon  lands,  he  obser- 
ved, **  It  most  have  the  same  consideration  as  a  devise  of 
^isnds  would  have;  and  in  that  case,  nothing  could  be 
^clearer  than  that  the  legacy  could  not  be  raised,  because 
**  aothixig  vested  before  the  condition  performed" 

The  case  of  £krvey  v.  AstaUf  above  referred  to,  was 
similar  and  iovolyed  the  same  principle.  It  had  been  previ- 
ously  decided  by  Lord  Hardwicke  on  an  appeal  from  the 
Rolls ;  and,  after  .w  elaborate  discussion,  it  was  decided  by 
his  lordship  with  the  assistance  of  the  judges.  I  would  next 
refer  to  ScoU  v.  Tykr,  before  Lord  Thurlow  (2  Bro.  C.  C. 
481.)  as  containing  a  full  exposition  of  the  law  on  this  sub- 
ject. Here,  also,  was  a  legacy  given  upon  condition  of  the 
legatee's  marrying  with  .the  consent  of  her  mother;  and 
which  had  not  been  done.  The  question  as  to  the  validity  of 
such  a  condition,  as  well  as  the  effect  of  non-performance, 
drew  forth  ahle  and  learned  arguments  from  the  numerous 
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counsel  in  the  cause,  and  among  whom  we  find  Mansfield, 
Scott,  Hargrave,  Plumer  and  Mitford,  The  argument  of 
Mr.  Hargrave  embraced  and  explained  in  the  clearest  man- 
ner the  doctrine  and  effect  of  conditions  precedent  and  sub- 
sequent and  the  jurisdiction  of  equity  over  them — and  which 
argument  the  counsel  based  upon  a  review  of  all  the  cases. 
He  showed,  I  think,  very  conclusively  and  upon  the  soundest 
principles,  that  equity  cannot  interpose  to  relieve  from  the 
consequences  of  a  condition  precedent  unperformed,  although, 
with  respect  to  conditions  subsequent  the  doctrine  is  very 
different.  The  decisioh  of  Lord  Thurlow  was  in  accord- 
ance with  this  view  of  the  law  and  with  Lord  Hardwicke*s 
judgment  in  the  former  cases. 

The  decisions  in  Powell  v.  Pellett,  2  Eq.  Ca.  Abr.  209.  pi. 
3.  and  Sweet  v.  Anderson,  2  Bro.  P.  C.  256.  are  also  authori- 
ties for  the  same  doctrine  and  bear  directly  upon  the  point. 

And  this  doctrine  I  consider  to  be  brought  down  to  the 
present  day  by  the  recent  cases  of  Duffield  v.  Elwes,  \,  S.  & 
S.  239. ;  Long  v.  Ricketts,  2.  S.  &  S.  179. :  and  Clifford  v. 
Beaumont,  4.  Russ.  425.  It  is  founded  in  reason  and  justice. 
A  man  enters  into  a  contract  or  makes  a  deed  of  settlement 
or  a  will  (the  instrument  is  immaterial)  and  he  agrees  to 
grant  or  devise  an  estate  upon  a  condition  which  he  declares 
must  be  performed  before  the  person  to  be  benefitted  can  take 
it.  No  court  of  law  or  equity  can  have  a  right  to  say  that 
the  condition,  which  is  lawful  in  itself  and  one  the  party  had 
a  right  to  impose,  shall  be  dispensed  with.  In  order  to  do 
this,  the  contract  or  act  of  the  party  himself  must  be  annull- 
ed and  one  created  by  the  court  put  in  its  place.  This  would 
be  contrary  to  reason  and  the  assumption  of  a  power  which 
I,  for  one,  must  disclaim. 

The  principle  whereon  the  court  is  to  act  in  relation  to 
conditions  subsequent  is  widely  different.  In  cases  of 
this  sort,  if  a  breach  or  non-performance  happens^  the  effect 
of  which  is  to  work  a  forfeiture  or  divest  an  estate,  the  court, 
acting  upon  the  principle  of  compensation  to  the  party  for 
the  injury  sustained  by  the  breach,  will  interpose  and  prevent 
the  forfeiture.  On  account  of  the  nature  of  conditions  sub- 
sequent, they  are  said  to  fall  within  the  lenient  principle  by 
which  equity  relieves  against  penalties ;  and  the  court  will 
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only  give  relief  wbere  compensation  can  be  made  in  dama-  1833. 
ges.  There  may  even  be  cases  of  conditions  subsequent  un- 
performed in  which  the  eourt  will  not  relieve  from  forfeit- 
ure on  account  of  the  difficulty  of  ascertaining,  veith  any  de-  bUttb. 
gree  of  certainty,  the  amount  or  adequacy  of  compensation 
to  be  allowed:  Jeremy's  Eq,  Jur,  475.  It  is  unnecessary, 
however,  to  pursue  this  branch  of  the  subject.  The  present 
case  does  not  fall  within  it. 

There  is  one  view  taken  of  this  cause  upon  the  argument 
which  I  feel  bound  to  notice.  It  is  this,  that  the  contract  be- 
tween the  parties  is,  in  effect,  a  sale  and  a  mortgage  back 
for  the  purchase  money  and  the  purchaser  going  into  posses- 
sion under  the  contract  makes  it  so ;  and  that  it  operates  as 
a  moiigSLge  to  the  defendant  who  has  all  the  security  and 
Tighta  of  a  mortgagee  and  the  complainant  the  rights  of  a 
mortgagor  entitled  to  redeem,  even  though  the  mortgage  may 
be  forfeited  by  non-payment  on  the  day  specified.  By  way 
of  meeting  some  portion  of  this  argument,  it  may  be  asked : 
why  did  not  the  parties  put  the  transaction  in  the  form  of  a 
conveyance  of  the  title  and  legal  estate  and  of  a  mortgage 
bade,  by  executing  the  proper  instruments  for  the  purpose, 
provided  they  intended  it  should  have  such  an  effect  ?  Now, 
this  they  have  not  done ;  but,  on  the  contrary,  have  left  the 
whole  to  rest  in  covenant.  The  title  did  not  pass ;  and  I  am 
not  at  liberty  to  suppose  the  parties  intended  it  should  have 
passed,  or  that  any  effect  was  to  be  given  to  the  contract  be- 
yond the  plain  import  of  its  terms  or  inconsistent  with  the  rules 
of  law.  The  great  difficulty,  however,  in  giving  to  the  trans- 
action the  effect  of  a  mortgage  and  regarding  the  parties  as 
mortgagee  and  mortgagor  is,  that  no  legal  title  or  estate  has 
ever  vested  in  the  complainant : — for,  as  before  remarked,  the 
contract  amounted  to  an  agreement  to  convey  and  that  too  up- 
on a  condition,  and  not  to  a  conveyance.  In  my  judgment, 
the  whole  claim  and  right  of  the  party  depends  upon  this 
point. 

With  respect  to  mortgages  in  general  for  securing  the 
payment  of  money,  it  may  be  observed,  that  the  conditions 
upon  which  they  are  given  are  conditions  subsequent,  and, 
therefore,  in  regarding  them  as  they  are  known  to  the  com- 
mon law — independently  of  improvements  growing  out  of 
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Statutory  regulatioii8'*-the  court  of  chancery  can  alwayi  re- 
liave  from  a  forfeiture  of  the  estate  on  a  breach  of  the  condi- 
tion :  because  it  is  enabled  to  award  compensation  in  the 
payment  of  principal  and  interest  of  the  debt  to  the  mortga- 
gee. As  I  feel  myself  bound  to  give  effect  to  the  transac- 
tion between  these  parties  as  a  mere  matter  of  contract  in 
fieri  and  constrained  by  principle  and  upon  authority  to  regard 
the  condition  of  the  contract  in  this  case  as  a  {urecedent  eoi^ 
dition,  the  strict  performance  of  which  was  necessary  in  or- 
der to  entitle  the  complainant  to  a  fulfilment  of  it  on  the  part 
of  the  defendant,  I  cannot  extend  to  him  the  relief  of  a  mort* 
gagor.  The  consequence  may  be  a  great  hardship  upon  him : 
but  this  he»  himself,  should  have  foreseen  and  prevented  by  a 
greater  diligence  on  his  part  and  on  the  part  of  those  upon 
whom  he  was  induced  to  rely  for  the  means  of  completing 
the  purchase.  A  little  exertion  would  have  accomfdisbed 
the  object  and  saved  trouble  and  expense* 

The  bill  must  be  dismissed ;  butt  under  Ae  circumstanceib 
without  costs* 
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A  tnut  to  not  t«  fUl  for  wast  of  a  tniftee  or  from  any  other  CKUfe,  nnlen  it  would  be  In- 
coaatotent  with  puUic  policy  or  the  law  of  the  land 

ta  cvil^t  a  men  beqoettrhy  a  creditor  ta  his  debtor  is  not  aeceesarlly  or  even  frima  fuiU 
a  rdeaae  of  a  debt.  TIm  coart  requires  evidence  clearly  ezpreesi  ve  of  the  intention.  If 
tt  he  ncMher  exproawd  nor  apparent  upon  the  will,  evidence  aliund*  may  be  admitted. 

R.  B.,  hf  fato  wHI,  bequeathed  •1,«)0  to  H.  &.  8.  By  a  codicil,  be  devised  a  lot  of  ground  to 
the  suae  ystaoa  in  fee.  But  by  an  afler-codicil,  be  revoked  both  the  legacy  and  devise ; 
«ad  dbvciad  his  executors  to  hold  them  for  the  sole  benefit  of  the  said  H.  R.  B.,  subject 
ID  iBa  •aier  and  direction  of  the  court  of  chancery  and  so  that  his  ereditoia  should  take 
no  part  af  It.  And  if  tNb  could  not  be  done,  then  the  whole  of  the  said  devise  and  be- 
quest were  to  sinJc  into  the  residue.  Afterwards,  H.  R.  8.  borrowed  #500  of  the  testator, 
sad  gave  a  promiasoiy  note  for  the  amount  payable  in  a  year  with  interest.  Hdd,  that 
the  axeealocs  ware  trustees  for  the  said  H.  R.  8.  as  to  the  rents  and  income  of  the  lot  and 
bequest ;  that  there  waa  no  lapse  as  to  these ;  tad  that  under  the  circumstances  tlie  debt 
4if  $300  waa  to  be  deducted  and  the  balance  only  pf  the  f  lOQO  c^nsidared  as  held  in  trust 
fiwhim. 


The  late  colonel  Henry  Rutgers  made  his  will  and  also  Jtme  24ih. 
added  several  codicils  to  it.     By  the  will,  he  directed  his      ^®^^' 
executors  to  pay  the  sum  of  one  thousand  dollars  to  Henry  jy^i^ 
Rutgers  Stagg,  the  complainant,  whichhe gave  and  bequeath- Legacy, 
ed  to  him  for  ever.     He  directed  that  all  his  devisees  and  le-  Legatee 
gatees  should  receive  the  shares  and  bequests  free  from  any^^  TnuU 
charge ;  and  authorised  his  executors,  at  their  discretion,  to 
compound  debts  where  the  debtors,  from  misfortune  or  other- 
wise»  might  be  unable  to  pay  or,  if  his  executors  thought  it 
just,  to  forbear  suing  such  debtors  altogether. 

By  one  of  the  codicils,  there  was  a  devise  in  favor  of  the 
complainant  in  the  following  words :  '*  I  also  give  and  de- 
**  vise  that  certain  lot  of  ground  in  Market  street  aforesaid, 
**  distinguished  on  said  map  as  lot  number  455,  unto  Henry 
"  Rutgers  Stagg  his  heirs  and  assigns  for  ever."  By  an  af- 
ter-codicil, the  testator  directed  that  the  devise  of  a  lot  of 
land  to  Henry  Rutgers  Stagg  and  the  legacy  theretofore  be- 
queathed to  him  should  be  revoked :  and  he  ordered  and  di- 
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rected  his  executors  to  hold  the  same  for  his  personal  use 
and  benefit :  subject  to  the  order  and  direction  of  the  court 
of  chancery,  his  will  being  that  the  creditors  of  the  said 
Henry  Rutgers  Stagg  should  not  take  the  same  or  any  part 
thereof,  but  the  same  should  be  applied  solely  for  his  perso- 
nal benefit — and,  if  by  law  that  could  not  be  done,  then  the 
whole  of  the  said  devise  and  personal  bequest  should  lapse 
and  be  a  part  of  the  residuary  estate. 

The  complainant  had,  on  the  sixteenth  day  of  September 
one  thousand  eight  hundred  and  twenty  six,  given  to  the  tes- 
tator (for  money  borrowed)  his  note,  for  repayment  of  five 
hundred  dollars  within  a  year  from  the  date.  It  was  conce* 
ded  that  he  was  poor  and  would  be  unable  to  pay  the  note : 
unless  the  amount  was  taken  out  of  the  legacy. 

The  case  was  submitted  to  the  court  upon  the  following 
questions : 

1st.  Whether  the  devise  and  legacy  to  the  complainant 
could  be  preserved  by  this  Court  or  whether  it  lapsed  ? 

2nd.  If  they  did  not  lapse,  whether,  under  the  circumstan- 
ces, the  amount  of  the  note  was  to  be  deducted  from  the 
legacy  of  one  thousand  dollars  and  the  balance  paid  or  whe- 
ther the  whole  of  such  sum  was  to  be  paid  T 

3rd.  Whether,  if  the  court  sustained  the  devise  and  legacy, 
the  defendants  ought  not  to  pay  the  costs  and  expenses  of 
the  suit  out  of  the  estate  7 

And  it  was  agreed  between  the  parties  that  the  devise  and 
legacy  should  be  conveyed  to  a  trustee^  in  case  they  were  so 
sustained — and  the  same,  as  to  any  balance. 


Mr.  H.  E.  Davies,  for  the  complainant 


Mr.  John  L.  Kiker^  on  the  part  of  the  defendants. 


Thb  Vicb-Chahcellor  : — As  the  codicil  revokes  the  be- 
quest of  the  legacy  and  the  devise  of  the  lot,  and  substitutes 
the  direction  to  the  executors  to  hold  the  same  for  the  com- 
plainant's personal  use  and  benefit  (subject  to  the  order  and 
direction  of  the  court),  it  is  manifest  the  testator  intended  to 
create  a  trust  which  equity  should  protect  and  preserve,  if 
possible,  for  the  benefit  of  the  complainant,  to  the  exclusion 
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\rards  takes  place  ;  a  note  is  given  for  it ;  this  note  is  kept      1833. 
in  the  testator's  possession  uncancelled ;  and  in  the  last  co-     '^^•v'^^ 
dicil  nothing  appears  to  show  an  intention  to  increase  the         ^ 
boonty  beyond  what  was  originally  contemplated;  such  beekman. 
howevery  will  be  the  efiect,  provided  the  complainant  can  re- 
tain the  sum  advanced  and  also  receive  the  benefit  of  the 
whole  original  bequest : — taking  the  note  and  preserving  it 
among  his  papers^  are  all  circumstances  which  clearly  indi- 
cate that  the  testator  intended  the  advance  should  remain  as 
a  debt  against  his  legatee  and  be  deducted  and  retained  by 
his  executors.  Tlus  they  have  a  right  to  do :  Jeffs  v.  Wood^ 
2.  P.  Wms.  128. ;  Rankin  v.  Barnard,  5.  Mad.  R.  32. 

The  clause  in  the  will  authorising  the  executors  to  com- 
pound with  any  of  the  debtors  to  the  estate  and  to  forbear' 
soing  altogether,  is  nAt  sufficient  to  warrant  a  contrary  con- 
clusion. It  does  not  go  to  the  extent  of  releasing  the  debtors. 
It  shows  the  humane  and  benevolent  feelings  of  the  testator 
towards  those  who  might  be  poor  and  unfortunate ;  and,  al- 
though the  complainant  may  be  of  that  class,  still  the  execu- 
tors would  hardly  be  justified,  under  their  discretionary 
power,  in  suffering  the  opportunity  to  pass  of  realizing  this 
debt  by  a  non*exercise  of  their  right  to  retain  and  deduct 
the  amount  of  the  note  and  interest  out  of  the  legacy. 

The  balance  only  must  be  considered  as  held  in  trust  for 
him. 

A  provision  made  by  the  will  for  the  costs  and  expenses 
of  carrying  its  trusts  into  effect,  may  fairly  be  considered  as 
embracing  the  costs  of  this  suit.  They  must  be  paid  out  of 
the  remainder  of  the  testator's  estate. 
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Taylor  r.  Wood. 


who  !•  btfora  AB  examfaiw,  tliat  Im  is  HOC 


Coanael  hKve  no  right  to  advlM  a  wit 

to  aniwer  %  particol«r.  qaentloo. 
If  the  witnen  object!  ho  sbould  doniur. 
It  is  the  dutyortheezamlnertoiiirorai  AwltnoHor  hit  itgal  HfUM. 


July  Sih.        This  was  a  question  of  practice.    A  witness,  who  was 

1833.      giving  his  testimony  before  an  examiner,  was  advised  by 

Praoke^     counsel  that  he  need  not  answer  a  particular  question  which 

Examination  was  put.    The  relevancy  of  it  was  left  to  the  court ;  and  the 

of  Witness.  Vice-Chakcellor,  in  the  course  of  his  opinion,  made  the 

following  remarks : 

The  counsel  of  the  parties  have  no  right  to  interrupt  the 
examination,  by  advising  a  witness  that  he  is  not  bound  to 
answer  the  question.  If  such  question  be  deemed  improper 
or  irrelevant,  the  counsel  should  state  his  objection  to  the  ex- 
aminer ;  and  not  undertake,  in  the  first  instance,  to  advise  the 
witness.  The  examiner  will  dispose  of  the  objection  in  one 
of  the  modes  pointed  out  by  the  85.  Rule ;  and  should  the 
witness  be  required  to  answer  the  question  under  either 
course  which  the  examiner  has  power  to  adopt  and  he  (the 
witness)  should  think  proper  to  object  on  his  own  account  or 
for  reasons  which  concern  himself,  his  objection  should  be 
made  by  way  of  demurrer  to  the  question.  In  this  form,  it 
can  come  before  the  court  in  order  to  be  decided ;  and  it  then 
becomes  a  matter  upon  an  issue  between  the  witness  and  the 
party  examining  him. 

If  such  a  formal  demurrer  be  not  put  in  and  the  witness 
should,  nevertheless,  refuse  to  answer,  the  matter  can  be 
brought  before  the  court  upon  a  motion  for  an  order  to  com- 
pel him  to  answer  on  pain  of  contempt. 
When  a  question  is  put  which  would  require  an  answer 
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that  might  subject  the  witness  to  a  penalty  or  forfeiture  or      1833. 

tend  to  criminate  or  render  him  infamous,  I  think  it  is  the 

duty  of  the  examiner  to  inform  the  witness  of  his  legal  rights ; 

and  to  say  to  him,  that  he  is  not  bound  to  answer  such  ques-      bangs. 

tions. 

I  see  no  objection  to  a  witness  asking  advice  of  the  oppo- 
site counsel  or  of  any  other  counsel  to  whom  he  may  think 
proper  to  apply*  whenever  he  desires  to  demur  or  object. 


Thx  PsBsmsNT  &C.  of  the  Cmr  Bank  v.  Bangs  and  others. 


A  jnrtlelpttloa  in  ApaMle  ravard  !■  not  wboUy  ineompAUble  with  the  datiea  of  public 
€Metn  or  afdnit  tbe  poliqr  of  the  law. 

IT  A  ptrtieolar  booM  or  piaee  1«  to  be  aearelied  Ibr  Molen  gooda,  a  warrant  aboold  lie  ol>- 
talaed  4«ignatinf  tbe  place  pardeolarly  and  deieriUng  tiM  property  in  the  warrant.  In 
evdir  10  Joaltfy  Che^iflker  la  aiakinf  a  learch  piOTlded  It  ahenld  prove  fmitleai. 

SUB,  feaeraflU,  itolen  piepetly  may  be  atopped  or  takes  in  any  plaee,  either  by  a  priTate 
citiiai  or  poMIc  oflteer,  witkoat  a  learch  wairaat ;  and  it  ia  eapeeiaHy  the  doty  of  the 
ofieertodoit. 

Whea  a  fdonj  haa  been  eoauaitled,  a  poUee  officer  ta  Jnatlfled,  withoat  a  warraat,  in  eza- 
aitalngthe  traoka,  poeket  book  or  other  articles  of  peraonal  property  poaMased  by  a  board  - 
cr,apoa  tkeewipieioaaoftke  kaeper  of  the  boaidlag-honae. 

roiice  oOoeia  aetiag  withoat  a  warrant,  apoa  the  Informaitoa  and  at  the  reqaest  of  a  pri- 
vate citiaen,  and  who  are  iaatrameatal  (through  luch  information)  in  the  recovery  of  sto- 
lea  property  for  whkh  a  lewaid  la  oflbred,  will  aot  be  entitled  to  the  roward  meroly 
apoa  the  acare  of  risk  awiwfd  or  liability  incurred  In  acting  withoat  a  warrant 

Wbea  a  laward  ii  adored  for  the  recovery  of  property,  it  ia  extended  beyond  penone  who 
■erwiy  act  ailaialeiially.  The  criterion  for  determining  to  whom  the  reward  betonga  ia 
Ihle:  who  ia  the  penoa  that  liaa  acquired  a  knowledge  of  the  Acta  neceaaary  to  a  detec- 
deo  or  diaeovery  ef  the  thing  atolea  or  loat  and  haa  Imparted  auch  knowledge  with  the 
laieac  aad  for  the  paipoae  of  briaging  ahouta  recovery  or  reatoiatfoa  of  the  property,  ta- 
kiag  apoa  hianelf  the  risk  and  eoaeequencea  of  a  ftdlure,  and  acting  with  a  view  to  the 
reward,  if  Ida  anapieinna  aad  dlacloanrea  aro  well  founded  and  auccefoful  1  In  nich  a 
eaae,  therefore,  the  mere  officer  who  acta  in  Ida  daty  will  not  be  entitled.  It  la  not  like 
the  cane  af  salvage  ia  the  auirine  law. 

A  aarvaat,  whoae  iafbrBBaHaa  to  a  miatrem  may  have  givea  the  flrat  eaase  of  anspicton  of  a 
tebher,  artll  aot  be  eaMtled  to  aay  part  of  a  rowaid  offiered  for  the  restoration  of  stoloa 
pivpeilf,  when  aneh  lalbrmatioa  araa  aot  given  with  an  intention  of  inducing  the  mia- 
Ufa  laaet  orafthe  aarvaafabeeoBulag  an  laatrnment  towarda  its  recovery. 

The  City  Baak  araa  robbed.  A  large  reward  waa  oflbred  for  the  recovery  of  the  property, 
aad  a  proporttoaate  earn  for  aay  part,  B.,  the  keeper  of  a  boarding  house,  from  informa- 
Umi  glaea  Ma  by  Ma  wHb,  easpaetsd  a  boarder.  B.  weat  to  a  police  officer,  stated  hia 
and  wished  the  latter  to  go  with  him.  He  did,  accompanied  by  other  officers ; 
of  them  had  warranta.  They  wero  led  by  B.  into  his  house,  who  pointed  out  the  Jtdy  fiih» 
traaka  of  tlw  boarder,  he  beiag  ahaeat.  One  of  the  officers  unkwked  a  trunk  and  found  1833* 
the  stolen  moaey:    HaLD,  that  B.  was  eatttled  to  the  whole  of  the  reward. 
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This  case  arose  before  the  Chancellor.     The  President,  Pf^ice  officer 
Directors  and  Company  of  the  City  Bank  had  filed  a  bill  oiWammt. 


CITT    BAZ«K 

t/. 

BANGS. 


96  CASES  IN  THE 

1833.  interpleader ;  and  paid  into  court  the  sum  of  seven  thousand 
four  hundred  and  sixty  dollars  and  ninety  cents,  being  the 
proportion  of  a  reward  of  ten  thousand  dollars  offered  by 
them  for  the  recovery  of  a  large  sum  which  had  been  stolen 
from  the  bank. 

After  the  chancellor  had  ordered  a  reference  to  a  master, 
for  the  purpose  of  ascertaining  who,  amongst  the  defendants, 
was  entitled  to  the  fund :  (See  2.  Paige's  C.  R.  570.)  The 
cause  was  referred  to  his  honor  the  Vice-Chancellor  of  the 
first  circuit :  and  it  now  came  before  him  on  the  master's 
report. 

Mr.  IL  BogarduSy  for  the  defendant  Henry  Bangs. 

Mr.  Wm.  M.  Prices  and  Mr.  O.  Hoffman^  for  the  defend* 
ants  Jacob  Hays,  2^bulcn  Homan  and  Benjamin  J.  Hays. 


Oct.  21«<. 


Mr.  Mulock,  for  the  defendant  Maria  Van  Riper. 

The  Vicb-Chancellor  : — All  the  parties  who  are  defend- 
ants in  this  cause  have  taken  exceptions  to  the  master's  re- 
port. Those,  of  the  defendant  Henry  Bangs,  go  to  exclude 
the  defendants  Jacob  Hays,  Zebulon  Homan,  Benjamin 
J.  Hays  and  Maria  Van  Riper  from  any  i)articipation  in  the 
reward  which  had  been  ofiered  by  the  complainants ;  claim- 
ing, for  himself  alone,  the  whole  of  the  amount.  The  ex- 
ceptions taken  by  Hays,  Homan  and  Benjamin  J.  Hays, 
jointly,  do  not  extend  to  the  entire  exclusion  of  Bangs,  for 
they  admit  his  right  to  participate,  but  insist'  that  a  greater 
sum  is  reported  in  his  favor  than  he  ought  to  be  allowed ;  that 
his  allowance  ought  to  be  diminished  and  their  own  increa- 
sed ;  while  as  respects  the  defendant  Maria  Van  Riper,  that 
she  is  not  entitled  to  any  part.  And  the  defendant  Maria 
Van  Riper  excepts,  on  the  ground  of  the  smallness  t>f  the 
sum  reported  in  her  favor,  insisting  upon  her  right  to  a  much 
larger  amount,  in  common  with  the  defendant  Mr.  Bangs, 
alleging  how  the  other  defendants,  from  being  public  officers, 
were  not  entitled  to  any  share  or  participation  in  the  reward. 

Hence  none  of  the  exceptions  taken  adversely  to  Henry 
Bangs  entirely  deny  his  right.    They  only  go  in  diminution 
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•r  hiM  claim ;  while  those  taken  by  him  extend  to  the  whole      1888. 
right  9LM  set  up  by  the  other  parties.     If,  therefore,  his  ®^*  J]^'^^"^ 
ceptioiM  are  found  to  be  well  taken,  there  will  be  an  end  of         ^ 
the  controversy :  for  it  will  follow,  as  a  matter  of  course,     bahos. 
that  he  is  entitled  to  the  whole  of  the  fund.    And,  conse* 
quently,  in  this  stage  of  the  case,  the  question  is  whether  the 
other  claimants  are  entitled  to  any  thing — and  if  so,  to  how 
nuchf 

I  shall  first  consider  the  joint  claim  of  Jacob  Hays,  Benja- 
min J.  Hays  and  Zebulon  Homan.  These  persons  were  pub- 
lic officers  attached  to  the  police  department.  Their  gene- 
ral duties,  as  such,  are  to  arrest  persons  chargeable  with  of- 
fences of  a  cnminai  nature  and  to  bring  them  before  a  magis- 
trate lor  examination.  They  are  also  to  search  for  stolen 
ftfoperty,  and,  when  discovered,  to  take  possession  thereof, 
with  a  view  to  its  being  restored  to  the  righful  owner.  For 
their  services  in  the  discharge  of  such  duties,  they  are  enti- 
tled to  a  stated  compensation  or  to  certain  fees  allowed  by 
law.  It  has  been  contended  that  public  officers  ought  not  to 
be  permitted  to  receive  gratuitous  rewards,  because  they  are 
bound  to  a  prompt  and  vigilant  discharge  of  their  duties, 
without  the  hope  or  expectation  of  being  thus  compensated ; 
the  policy  of  the  law,  which  has  in  view  the  safety  of  the 
community,  is  said  to  be  against  it ;  and  self-interest,  if  they 
are  allowed  to  participate  in  rewards  as  a  remuneration  for 
services,  will  cause  them  to  be  indifferent  and  even  remiss, 
until  prompted  by  what  they,  themselves,  may  deem  a  suffi- 
ciently liberal  offer ;  so  that  no  active  exertion  will  be  made 
to  arrest  felons  or  to  recover  stolen  property,  without  an  incen- 
tive of  thissort.  There  is  considerable  force  in  this  argument ; 
and  s<Hne  illustrations  have  been  given  which  show  how 
the  practice  of  allowing  public  officers  to  participate  in  re- 
waida  may  lead  to  abuse.  Still,  Lam  not  prepared  to  say,  they 
should  be  entirely  excluded.  Rewards  are  offered  only  whep 
it  is  supposed  the  ordinary  means  of  discovery  and  detection 
would  prove  ineffectual.  They  are  voluntary  offerings  and 
adapted  to  what  the  party  making  the  offer  deems  to  be  the 
necessity  and  urgency  of  the  occasion.  The  object  is,  to 
awaken  public  attention  to.  the  subject,  excite  vigilance,  and 
call  forth  extraordinary  individual  efforts  for  the  accomplish- 
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16S3.  ment  of  the  end  proposed  to  be  gained.  All  who  chooie  la 
engage  in  it  are  at  liberty  to  do  ao ;  and  he  who  succeeds  be* 
comes  entitled  to  the  reward,  upon  the  ground  of  his  saperior 
vigilance  or  sagacity  or  of  his  having  used  greater  ezertioBfl 
or  encountered  dangers  which  others  were  disiiioliiied  or 
not  in  a  situation  to  hazard.  When,  therefore,  we  view  the 
object  of  rewards*  ofiered  thus  publicly,  in  their  true  Kglit* 
a  participation  in  their  benefits  or  in  the  receipt  of  them  ea»* 
not  be  considered  wholly  incompatible  with  the  duties  of 
public  oflScers  or  against  the  policy  of  the  law. 

The  case  of  Weaver  v.  Whiiney,  HopL  1 1.  was  wideljr 
different  from  the  present ;  and  the  principles  upon  whiob  it 
was  decided  do  not  apply.  In  Hoick  v.  Ifof «,  9.  Weod. 
262.  there  is  a  principle  bearing  more  directly  upon  this  sub« 
ject  It  was  held  that  an  officer  whose  duty  it  was  to 
serve  process  might  recover  compensation  over  and  abov9 
the  fees  allowed  by  law  when,  on  a  promise  of  reward,  he 
uses  extraordinary  efforts  beyond  those  which  an  officer  ie 
strictly  bound  to  make  or  which  could  legally  be  required  of 
him. 

Then,  since  the  law  does  not  exclude  public  officers  from 
extra  rewards,  I  shall  proceed  to  examine  the  merits  of  the 
claim  made  by  these  parties,  through  the  Aiets  and  testimoiiy 
in  the  cause. 

The  City  Bank  had  been  entered  by  means  of  fidse  keya 
and  robbed  of  a  large  amount  of  bonk  notes  and  money.  The 
directors  advertised  the  same ;  and  publicly  offered  a  reward* 
in  the  first  instance,  of  five  thousand  dollars,  but  which  was 
increased  in  a  few  days  afterwards  to  ten  thousand  doUars, 
••  for  the  recovery  of  the  property  and  a  proportiooate  sum 
^  for  any  part"*  On  Monday,  morning  when  it  was  first  di»* 
covered  the  Bank  had  been  robbed,  one  of  the  police  magia« 
trates  and  three  of  the  officers  of  the  police,  being  the  per* 
sons  before  named,  were  sent  for,  and  upon  being  infofmed 
of  the  manner  in  which  the  robbery  had  been  committed,  the 
suspicions  of  the  justice  and  officers  were  immediately  fixed 
upon  Smith  and  Murray,  the  two  persons  who,  it  was  eveM- 
ually  proved,  were  the  perpetrators— indeed,  Jacob  Hays  ex- 
pressed a  confident  belief  of  their  being  the  parties.  He  and 
Homan  then  proceeded  to  Smith's  dwelling-house  in  Divi- 
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dom  strBet,  and  searched  it*  but  without  discovering  any      1838. 

trace  of  Che  stolen  property.    Smith  was  from  home.    The 

nme  morning*  Benjamin  J.  Hays  was  desjfMitched  to  the 

soQlb;  and,  in  the  afternoon^  Homan  set  oot  eastward  in 

seaidi  of  the  robbers.    The  bank  advanced  money  to  defray 

Iha  expenses*   In  the  mean  time  and  during  the  week  Jacob 

Hays  appears  to  have  continued  the  search  in  New-Vork. 

He  called  once  or  twice  more  at  Smith's  house  and  inquired 

tot  him  of  his  wife,  whOf  either  couldn  ot  of  would  not  give 

any  infinrmation  as  to  wbsre  he  was ;  and  this  officer's  ef- 

fbrls,  whatever  they  were,  did  not  lead  to  any  discovery  of 

the  robbers  or  of  the  property^    While  Benjamin  J.  Hays 

and  Homan  vstnmed  with  no  better  success. 

Dmkag  this  tine^  suspicions  were  excited  in  the  minds  of 
Mh  Bsj^  and  fans  wife  (and  especially  by  the  latter)  in  re- 
lation to  a  strangerf  calling  himself  Jones,  who  had  come 
to  their  boose  as  a  boarder  on  the  same  Monday  morning  on 
which  the  robbery  waff  known ;  and  his  conduct  was  closely 
observed  by  Afn.  Bangs.  A  variety  of  circumstances  trans- 
plied  from  day  to  day,  having  a  tendency  to  increase  these 
sospieiens ;  and,  finally,  on  the  following  Saturday  evening, 
she  became  so  thcMooghly  convinced  of  his  being  the  bank  rob- 
ber, and  that  his  trunks  contained  the  stolen  property  (and 
which,  appearances  indicated  he  was  about  to  remove)  that 
she  insisied  upon  her  husband's  taking  measures  to  arrest  him. 
Mr.  Bangs  accordingly  determined  to  do  so.  He  called  upon 
one  of  his  neighbours,  a  Mr.  HoUingshead,  to  whom  he  had, 
Che  day  before,  communicated  his  suspicions,  and  inquired 
where  he  could  get  an  officer  to  arrest  Jones ;  whereupon- 
HoUingsbead  went  with  him  to  Jacob  Hays'  house  and  intro- 
duced him  to  the  latter  person.  Mr.  Bangs  then  communica- 
ted his  suspicions  to  Mr.  Hayf  •  The  latter  enquired  of  he 
foimer,  if  be  wbhed  him  to  go  along  with  him  7  to  which  the 
repttod  that  he  did,  and  stated  that  he  came  there  to  see  him  f<Nr 
tlie  porpose  of  having  him  go  and  arrest  Jones.  Mr.  Hays 
then  tnrned  to  bis  son,  Benjamin,  and  asked  him  to  walk  with 
thsm.  They  all  started  together  for  Mr.  Bangs'  house.  Near 
10  it  they  aocidenUUy  fell  in  with  Mr.  Homan.  Mr.  Bangs 
was  die  first  to  enter  the  house  and  ascertained  that  Jones  was 
abesnt ;  and  then,  for  greater,  precaution,  he  let  them  all  in 
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through  a  gate  in  the  rear  and  conducted  them  to  the  badb 
door,  through  which  the  party  entered,  ascended  the  stain^ 
and  were  shown  into  Jones'  apartment.  His  trunks  were 
in  the  bed-room  adjoining  the  sitting-room.  Mr.  Bangs  show*' 
ed  Jones'  trunks  to  the  of&cers.  They  were  then  drawn  in-* 
to  the  sitting-room  and  opened  by  Benjamin  J.  Hays  witb 
one  of  his  keys ;  and  one  of  the  trunks  was  full  of  the  stolei^ 
bank  notes.  Upon  this  discovery  being  made,  the  trunkv 
were  locked  again,  replaced  in  the  bed-room,  and,  at  Mr. 
Bangs'  request,  the  officers  remained  for  the  purpose  of  ar- 
resting Jones  the  moment  he  should  return.  For  this  par- 
pose,  Mr.  Bangs  concealed  them  in  a  room  below.  About 
twelve  o'clock  at  night,  Jones  came  in  and  went  to  bis  room  ; 
and  then,  Mr.  Bangs  gave  a  signal  to  the  officers  and  accom- 
panied them  up  stairs,  where  they  arrested  him«  Jacob 
Hays  and  Homan  conducted  the  prisoner  to  the  watch-heose, 
and  Bangs  and  Benjamin  J.  Hays,  assisted  by  Hollingshead, 
carried  the  trunk  which  contained  the  money  to  Jacob  Hays's 
house,  where  it  was  deposited  for  the  night — and  firom  thence 
they  all  proceeded  to  the  watch-house.  The  next  momii^ 
(Sunday)  the  trunk  was  removed  to  the  City-Hall,  Mr.  Bangs 
being  present,  where  the  money  was  counted  and  delivered 
to  the  president  and  cashier  of  the  bank. 

This  is  the  statement,  substantially,  given  by  Ho)liiigs» 
head,  upon  his  examination  as  a  witness,  of  the  discovery  of 
the  stolen  property  and  of  the  arrest  of  the  identical  Smitb» 
who  had  assumed  the  name  of  Jones* 

I  think  much  depends  upon  the  motive  of  Mr.  Bai^  in 
calling  upon  Mr.  Hays  on  this  occasion  and  the  part  which 
he  and  the  officers  acted  upon  arriving  at  the  house  of  the 
former. 

It  is  contended  on  the  part  of  the  officers,  that  Mr.  Bangs 
only  intended  to  communicate  his  suspicions  and  then  leave 
them  to  act  as  they  might  think  proper :  taking  upon  himself 
no  responsibility  and  withdrawing  entirely  from  any  partici- 
pation in  the  enterprise;  and  Justice  Hopson's  testimony  is 
relied  upon  for  the  purpose  of  establishii^  the  fact  It  ap- 
pears by  this  gentleman's  testimony,  that,  immediately  aftei 
lodging  Smith  in  the  watch-house,  Jacob  Hays  went  to  Mr. 
Hopson's  dwelling,  called  him  from  his  bed,  and  informed^ 
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bim  the  money  was  found  and  of  Smith's  being  detected.  1688* 
The  justice  and  Hays  then  went  together  to  the  house  of  ^^^'^'^^ 
the  president  of  the  bank,  gave  him  infonnation,  and  imme-  ^^ 
diately  returned  to  the  watch-house.  In  answer  to  the  question  bakcuu 
of  wiiAt  was  done  there  ?  Mr.  Hopson  states  that  he  inqui- 
red of  Jacob  Haysy  in  the  presence  of  Homan,  Benjamin  J. 
Hays  and  Mr.  Bangs,  where  the  money  was  found  and  at 
whose  house  T  when  Jacob  Hays  informed  him  (while  the 
persons  last  mentioned  were  standing  by)  that  it  was  found 
at  the  house  of  Mr.  Bangs.  Strange  as  it  may  appear,  it 
would  seem  not  to  have  occurred  to  the  police  magistrate  to 
inquire  or  Jacob  Hays  to  mention  how  or  where  the  money 
had  been  found  until  they  entered  the  watch-house  and  were 
in  the  presence  of  Mr.  Bangs.  Mr.  Hopson  then  proceeds 
to  state  that  immediately  thereupon  a  conversation  ensued 
between  Benjamin  J.  Hays  and  Homan  and  himself,  while 
Mr.  Bangs  was  present,  in  relation  to  the  recovery  of  the 
money  and  the  detection  of  the  robber  and  in  which  conver- 
sation Benjamin  J.  Hays  told  him,  he  unlocked  the  trunk  in 
the  upper  room  with  a  key  which  he  had  in  his  pocket,  while 
Mr.  &mgs  was  in  the  lower  room,  the  latter  having  de- 
clared he  would  take  no  responsibility  upon  himself,  and 
that  tins  was  stated  in  such  a  way  as  to  give  the  idea  of  Mr. 
Bangs'  refusal  to  stay  in  the  room  and  of  his  declining  to 
assume  any  responsibility.  The  witness  says  this  conversa- 
tion was  loud  enough  to  be  heard  by  the  persons  present 
and  his  impression  is  that  Mr.  Bangs  must  have  heard  it.  Mr. 
Bangs,  it  appears,  was  silent  and  the  witness  never  heard 
him  say  any  thing  on  the  subject. 

In  order  to  show  that  cither  Mr.  Hopson  is  mistaken  as  to 
the  time  and  place  of  this  particular  conversation  or  that 
Bangs  did  not  hear  it  and  is  not,  by  his  silence,  to  be  consi- 
dered as  having  admitted  the  truth  of  Benjamin  J.  Hays' 
statement,  a  number  of  witnesses,  who  were  present  during 
tbe  whole  of  the  time  when  the  magistrate  and  parties  re- 
nuined  at  the  watch-house,  have  been  examined. 

The  testimony  of  Woodruff  and  Wells  goes  far  to  show 
thai  no  such  conversation  did  take  place  there  at  the  time  re- 
ferred to  or,  if  it  did,  that  it  was  not  sufficiently  audible  to 
be  heard  by  the  bye-standers.    They  heard  no  such  conver- 
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1888.  sation  and  believe  it  could  not  have  been  heard  by  Mr. 
Bangs :  for  he  and  they  were  close  together.  Neither  did 
^^^  the  captain  of  the  watch  nor  the  watchmen  hear  any  tbii^ 
BAK68.  of  it.  From  this  evidence,  it  is,  at  any  rate,  safe  to  condiidd 
that  the  conversation  between  the  magistrate  and  officers 
was  not  heard ;  and,  consequently,  any  statement  alleged  to 
have  been  made  by  the  latter  is  not  to  be  received  as  evi* 
dence  against  Bangs  on  the  ground  of  his  not  contradicting  it. 

There  is  nothing,  then,  in  opposition  to  HoUinghead's  tet* 
timony  in  relation  to  the  proceedings  of  Mr.  Bangs  on  Sa^ 
turday  evening  or  in  the  manner  in  which  the  discovery  of 
the  stolen  property  or  arrest  of  the  thief  was  brought  aixML 

According  to  the  evidence,  Mr.  Bangs  did  not  shrink  from 
the  responsibility,  but  acted  throughout  as  the  principal  in 
seizing  the  trunks  and  arresting  the  felon.  It  appears  ixom 
Mr.  Randell's  testimony  (which  is  corroborated)  that  Mr. 
Bangs  took  legal  advice  of  him  on  Friday  evening  as  to  horn 
he  should  proceed,  stating  his  suspicions  of  the  boarder  io 
his  house  and  the  circumstances  which  gave  rise  to  tbem. 
And,  the  next  evenings  when  the  further  circumstancea  had 
transpired  which  determined  him  to  act,  he  followed  the  ad* 
vice  which  Mr.  Randell  had  given  him.  This  advice  was, 
to  take  a  person  as  a  witness  and  go  to  Mr.  Haya  and  pnn 
cure  his  assistance.  There  is  no  doubt  the  application  was 
made  to  Mr.  Hays  as  an  officer  of  the  police  and  that  the  ob* 
ject  of  Mr.  Bangs  was  to  procure  his  attendance  at  such 
officer,  and  that  both  he  and  his  son  Benjamin  J.  Ha^^s  con- 
sented to  go  in  their  official  capacities.  On  meeti^  with 
Mr.  Homan,  he  joined  them  in  the  same  character. 

It  is  said,  however,  that  they  had  no  warrant  either  to 
search  or  arrest  and  could  not  act  officially  and  that,  what* 
ever  they  undertook  to  do  was  as  private  citizens  and  i^ien 
the  risk  of  being  deemed  trespassers,  provided  the  snspieiona 
of  Bangs  proved  groundless.  No  warrant,  indeed,  was  ever 
issued  by  the  police  magistrates  in  the  case  of  this  most  ex* 
traordinary  robbery.  Whatever  pursuit  or  search  to<A 
place  during  the  week  was  without  authority  of  warrants. 
This  affi)rds  a  strong  presumption  that,  in  the  opinion  of  the 
magistrates  and  officers  attached  to  the  police,  the  issuing  of 
warrants  in  such  a  case  is  unnecessary — especially  when 
the  felony  has  become  notorious. 
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But:  what  is  the  law  as  to  the  necessity  or  non  necessity      1888w 
of  an  oiBcer's  being  armed  with  a  magistrate's  warrant?   It 


is  true  that  if  a  particular  house  or  place  is  to  be  searched  *'^*''  ^^''^ 
fiir  stolen  goods,  a  warrant  should  be  obtained  designating     bakos. 
Ike  plane  particulariy  and  describing  the  property  in  the 
wammt,  in  order  to  justify  the  officer  in  making  a  search, 
froTided  it  should  prove  fruitless.    Still,  without  a  search 
wanrant,  stolen  propeily  may  be  stopped  and  taken  in  any 
|ihoe,  either  by  a  private  citizen  or  public  officer,  and  it  is 
the  duty  of  the  latter  more  espically  to  do  so,  with  a  view  of 
vtstoring  such  property  to  the  rightful  owner  and  of  convict- 
ing the  offender.    A  warrant  is  not  necessary  to  render  the 
acts  of  an  officer  official  in  this  respect ;  and  he  is  paid  by 
the  pobiie  for  Jus  aervices,  whether  he  has  or  has  not  a  spe- 
eiti  warnuit.    In  the  present  case,  I  cannot  believe  a  search 
warrant  was  necessary  to  justify  the  officers  in  unlocking 
and  examining  the  trunks  of  this  boarder,  if  he  had  been  in- 
nocent   A  felony  had  been  committed  in  the  stealing  of  pro- 
perty of  a  description  likely  to  be  concealed  in  trunks — Mr. 
Bangs  had  reasonable  grounds  for  a  suspicion  that  those 
hrought  into  his  house  at  this  particular  juncture  contained 
Ihe  stolen  property ;  and  this  he  not  only  communicated  to 
the  ofikers,  but  brought  them  to  his  house,  led  them  up  stairs, 
and  pointed  out  the  trunks  which  they  were  to  examine. 
And  if,  under  the  same  circumstances,  he  had,  in  the  first  in- 
stance, p(Hnled  out  the  boarder  himself,  and— <:harging  him  as 
ike  bajok  robber — had  required  the  officers  to  arrest  him  and 
search  his  person  for  the  stolen  money,  and  they  had  done 
so,  and  on  Uddng  lum  before  a  magistrate,  he  had  proved  hia. 
innocenoe  and  been  discharged,  the  officers  would  not  have 
been  liabk  in  an  action  either  for  false  imprisonment  or  in 
any  other  form.    If  any  right  of  action  had  thereby  accrued, 
U  must  have  been  against  Bangs  alone.    And  even  he  would 
have  been  excused  ip  law,  if  the  charge  was  made  upon  rea- 
sonable grounds  of  suspicion  and  in  good  faith  on  his  part. 
Hie  law  upon  this  subject  appears  to  be  well  settled.     In 
BoOmf  V.  Mix^  3.  Wend.  R.  350.  Chief  Justice  Savage,  in 
delivering  the  opinion  of  the  Court,  examined  the  English 
cases ;  and,  upon  their  authority,  lays  down  the  law  that  if  a 
felony  has  been  committed  by  the  person  arrested,  the  arrest 
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1838.  may  be  justified  by  any  person  without  a  warrant,  and  thii 
too  whether  there  is  or  is  not  time  to  obtain  one.  If  an  in- 
nocent  person  is  arrested  by  a  private  individual  upon  sos- 
BAK08.  picion,  the  latter  is  excused  for  having  made  such  arrest  pro- 
vided a  felony  had  been  committed  and  there  was  reasona- 
ble ground  to  suspect  the  person  arrested.  But»  if  no  felony 
had  been  committed,  and  a  private  citizen  was  arrested  with- 
out warrant,  such  arrest  would  be  illegal,  although  an  officer 
would  be  justified  if  he  acted  upon  information  from  another 
which  he  had  reason  to  believe  was  true.  If,  in  the  last  case, 
an  officer  would  be  justified  in  arresting  the  person  and  ta- 
king him  before  a  magistrate  for  examination,  I  am  at  a  loss 
to  perceive  any  good  reason  why  he  may  not  primarily  exa- 
mine the  person's  trunk,  pocket  book  or  other  article  of  per- 
sonal property  which  may  be  placed  within  the  reach  of  the 
officer  for  the  purpose  of  discovering,  if  possible,  the  stolea 
goods,  and  of  ascertaining,  with  more  certainty,  the  guilt  or 
innocence  of  the  accused.  Upon  established  principles  of 
law  (which  very  wisely  extend  their  protection  to  officers 
of  this  description  beyond  any  other  class  of  individuals  do- 
ring  the  time  of  their  acting  in  the  discharge  of  their  official 
duties,)  it  appears  to  me  they  could  not  have  been  made  lia- 
ble as  trespassers  or  in  any  other  manner  for  entering  the 
bed-room  of  the  boarder  to  which  they  were  conducted  by 
Mr.  Bangs  himself  and  there  opening  the  trunks,  even  if  no- 
thing had  been  discovered  to  warrant  further  proceedings. 
Whatever  responsibility  was  thereby  incurred,  must  have 
rested  on  Mr.  Bangs  and  not  upon  the  officers. 

In  my  opinion,  therefore,  there  is  no  ground  for  the  latter 
claiming  any  portion  of  the  reward  upon  the  score  of  risk 
assumed  or  liability  incurred  in  acting  without  a  warrant. 
They  were  officers  of  the  police  in  the  discharge  of  their  or- 
dinary duty  to  the  public ;  and,  although  instrumental  in  re- 
storing the  property  to  its  rightful  owners,  yet  they  were  as 
the  mere  conduit  through  which  the  recovery  was  passed. 
Mr.  Bangs  was  the  moving  cause ;  by  his  means  or  those 
which  belonged  to  him  the  property  was  recovered ;  to  bis 
vigilance  and  determination  (or  to  that  of  his  wife's,  which 
is  the  same  thing)  the  recovery  may  be  fairly  attributed. 
The  good  sense  and  meaning  of  the  terms  *^  for  the  recovery 
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%r  Uie  property"  as  contained  in  the  advertisement  extend      1833. 
Ae  promise  of  remuneration  beyond  the  bersons  who  act     ^•^v^' 

CITT    BANK 

only  ministerially  in  the  matter.  The  criterion  in  these  ca-  ^^ 
aes  ought  to  be  this :  who  is  the  person  that  has  acquired  a  bangs. 
knowledge  of  the  facts  necessary  to  a  detection  or  discov- 
ery of  the  things  stolen  or  lost,  and  has  imparted  such  know- 
ledge with  the  intent  and  for  the  purpose  of  bringing  about 
a  recovery  or  restoration  of  the  property,  taking  upon  him- 
self the  risk  and  consequences  of  a  failure,  if  it  fails,  and  act- 
ing with  a  view  to  the  benefit  of  the  reward,  if  his  suspicions 
and  disclosures  are  well  founded  and  successful  7  This  'prin- 
ciple I  think  appears  in  Fcdlick  v.  Barber ^  1.  M.  &  S.  108: ; 
and  it  goes  to  exclude  entirely  the  claim  of  the  officers  to 
any  participation  in  the  reward  in  question. 

Indeed,  if  they  should  be  entitled  to  any  thing,  then  there 
are  a  number  of  others  who  have  contributed,  in  a  degree^ 
by  their  advice  and  assistance,  to  the  recovery  and  restora- 
tion of  the  property  who,  upon  the  same  principle,  would  be 
entitled  to  share,  but  who  have  not  claimed.  Mr.  Hollingi)- 
faead  may  be  mentioned  as  one.  But  it  is  imposisible  to  ad- 
mit such  claims  upon  any  just  principle.  The  rule  by  which 
lo  determine  the  relative  rights  of  such  claimants  would  be 
altogether  arbitrary.  It  is  not  like  the  case  of  salvage  in 
the  marine  law,  where  the  salvors  are  all  engaged  in  one 
common  enterprise  and  mutually  participate  in  its  perils  and 
dangers.  Here,  no  such  circumstance  exists  applicable  col- 
lectively to  Bangs  and  the  officers. 

My  conclusion  upon  this  branch  of  the  case  is  that  no 
right  to  an  equitable  apportionment  of  the  reward  is  estab- 
lished on  the  part  of  any  of  the  officers. 

There  is  pretty  strong  evidence  that  Jacob  Hays,,  both 
publicly  and  (N^ivatcly,  in  conversation  with  individuals  im- 
mediately after  the  detection  and  recovery,  disclaimed  all 
right  to  the  reward.  Still,  I  do  not  place  much  stress  upon 
this  circumstance :  for,  if,  upon  any  sound  principle,  he  was 
entitled  to  claim,  his  declarations  thus  made  would  hardly 
be  sufficient  to  deprive  him  of  his  right.  He  did,  in  fact, 
put  in  a  claim  about  the  same  time  and  there  are  reasons 
why  he  might  have  wished  to  consider  it  a  matter  of  private 
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Aooo.      concern  and  not  one  with  which  the  public  mind  should  be 
ciTT  BANK  excited,  perhaps,  to  his  prejudice. 

t>.  I  now  come  to  the  claim  of  Maria  Van  Riper  for  a  por- 

BAN08.  tiQu  of  the  reward.  She  was  a  domestic  in  the  family  of 
Mr.  Bangs  and  claims  upon  the  ground  of  contributing,  in 
the  way  of  discovery  and  information,  to  Mrs.  Bangs  two 
particular  facts,  which  confirmed  her  suspicions  and  led  to 
a  determination  on  her  part  to  send  her  husband  for  the  offi- 
cers. The  first  circumstance  is,  that  on  Friday,  when  tlie 
boarder  had  his  accomplice  in  the  room,  with  the  door  lock* 
ed,  she  called  Mrs.  Bangs'  attention  to  the  circumstance  of 
tlie  window  shutters  being  partially  closed ;  and  the  other 
that  on  Saturday,  having  discovered  a  small  morocco  trunk 
in  his  room,  she  mentioned  the  circumstance,  and  also,  on 
perceiving  the  boarder  going  out  with  the  same  under  his 
cloak,  she  told  of  it ;  that  it  was  upon  this,  Mrs.  Bangs  im- 
mediately went  to  the  room  and  finding  the  remaining  trunkji 
strapped,  as  if  ready  for  removal,  proceeded  to  take  the 
measures  already  stated  for  their  seizure.  With  respect  to 
the  first  circumstance :  the  testimony  fails  entirely  of  pro- 
ving she  first  discovered  and  gave  information  of  the 
closing  of  the  window  shutters.  Mrs.  Bangs  undoubtedly 
became  aware  of  it,  and  it  might  have  been  from  her  own 
observation ;  and  as  to  the  latter  the  evidence  is  contradic- 
tory. One  fact  seems  to  be  admitted,  namely,  that  Maria 
Van  Riper  did  mention  to  Mrs.  Bangs  sometime  on  Satur- 
day of  the  boarder's  having  brought  in  a  small  morocco 
trunk  which  was  then  in  the  room  ;  and  if  the  witness  Maria 
Smith  be  correct  as  to  the  conversation  to  which  she  testi- 
fies between  Maria  Van  Riper  and  Mrs.  Bangs,  the  infer- 
ence is  that  the  former  did  discover  him  going  out  with  the 
small  trunk  and  gave  the  latter  information  of  it.  This,  too,  is 
probable,  from  the  circumstance  of  her  serving  him  with  tea 
in  his  room  and  thereby  having  an  opportunity  of  observing 
his  actions — added  to  the  fact  of  his  going  out  immediately 
after  tea  and  about  the  time  she  naturally  must  have  been 
engaged  in  removing  the  tea  service.  I  am  disposed  to  think 
it  is  true  that  Mrs.  Bangs  did  derive  her  information  from 
this  servant  of  the  robber's  carrying  out  the  small  trunk  and 
that  upon  this  she  was  induced  almost  immediately  to  go  up 
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sUirs  aad  reconnoitre  the  room  and  observe  the  remaining      1^33. 
trunks.    But  there  is  nothing  to  show  thai  this  defendant 
gave  the  information  with  any  intention,  on  her  part,  of  in- 
ducing Mrs.  Bangs  to  act  upon  it  or  of  becoming  a  party, 
at  all  to  the  proceeding  which  might  ensue.     This  I  hold  to 
be  necessary,  according  to  the  principle  which  I  have  before 
laid  down  ;  and  here  I  think  is  the  deficiency  in  this  claim- 
ant's case.    And  so  far  from  her  acting  in  concert  with  Mrs. 
Bangs  for  the  purpose  of  detecting  the  robber  and  discover- 
ing the  stolen  property  with  a  view  to  the  reward,  the  testi- 
mony of  a  number  of  witnesses  shows  she  was  incredulous 
on  the  subject  and  that  the  idea  of  benefitting  hei-self,  through 
the  promised  reward  of  the  bank,  could  not  have  entered  her 
mind.    Her  declarations  and  conduct,  in  several  particulars, 
shew  her  to  have  been — like  the  boarders — a  mere  observ- 
er of  the  passing  incidents  of  the  week,  with  some  curiosity 
excited  in  relation  to  the  stranger,  yet  indifferent  as  to  any 
result  or  as  to  any  hope  or  expectation  of  sharing  in  the  re- 
ward in  case  he  proved  to  be  the  bank  robber.     Consequent- 
ly, I  cannot  allow  her  now  to  participate. 

The  result  of  my  opinion  upon  the  whole  case  is  that  the 
exceptions  taken  to  the  master's  report  by  the  defendant 
Henry  Bangs  must  be  allowed  ;  and  that  those  taken  by  the 
defendants  Jacob  Hays,  Benjamin  J.  Hays  and  Zebulon  Ho- 
roan  and  by  Maria  Van  Riper  respectively  be  disallowed. 
The  decree  should  be  entered  declaring  the  defendant  Bangs 
entitled  to  the  whole  of  the  fund  paid  into  Court  by  the  com- 
plainants in  the  cause. 

In  expressing^  this  opinion  I  do  not  mean  to  be  understood 
as  saying  that  the  officers  are  not  entitled  to  some  compen- 
satiout  besides  what  they  may  have  received  from  the  police 
department  or  the  public  for  the  time  spent  and  tlie  services 
performed  at  the  request  of  Mr.  Bangs  in  securing  the  mo- 
ney and  arresting  the  felon.  If  they  have  any  claim  of  this 
sort,  as  upon  a  quantum  meruit  (but  about  which  it  is  not  for 
me  to  express  any  opinion)  it  must  be  made  against  Mr. 
Bangs  personally.  But  it  gives  them  no  title  to  the  reward 
ofleied  by  the  bank,  nor  any  right  specifically  to  the  fund  in 
Court. 
With  respect  to  the  costs  of  this  litigation :  I  tliink  it  is  pro- 
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per,  under  the  circumstances,  for  each  party  to  bear  his  owof 
costs.  The  master's  bill  upon  the  reference  forms  a  large  itemp 
of  the  expenses  of  the  suit  as  between  the  defendants  ;  and 
each  must  pay  such  part  of  it  as  has  been  occasioned  by  th& 
time  occupied  in  the  examination  of  witnesses  and  for  dmw* 
ing  the  depositions  on  their  respective  sides. 

I  apprehend  it  will  not  be  difficult  for  the  master  to  sepa- 
rate his  bill  accordingly. 


FniLLips  V.  Staoo  and  Graham. 


SPEifCER  V.  same  parties* 


A  eoQiiiel  in  an  action  at  law  has  no  Men,  upon  the  Judgment  recovered,  for  hi*  fte  to 

uyiog  the  came ;  hut  the  attorney  haa,  for  hki  taxable  coata^    BtUI,  the  litn  of  the  lBtM» 

will  not  go  Airther  than  the  cottts  In  the  identical  action. 
In  order  to  constitute  an  equitable  assignment  of  money  by  means  of  an  order  «pon  tka 

person  In  whose  hands  It  may  be.  the  order  should  direct  the  payment  oat  of  a  pattle» 

lor  fund  ;  and  not  generally  out  of  any  money  to  bo  received. 


Cotis. 
Lien. 
EqmUMe 


July  15lA.  Judgments  at  law  had  beeD*  obtained  by  the  compliainants 
1833.  respectively  against  the  defendant  Abraham  Stagg.  The 
latter  had  recovered  a  judgment  against  his  co-defendant 
Graham,  and  the  bills  in  the  above  causes  were  filed  to  pre- 
vent the  same  being  collected  by  Stagg,  but  so  that  the 
•^"^^^"**''^  amount  of  them  might  be  applied  in  liquidation  of  the  sever- 
al debts  due  the  complainants. 

Prior  to  the  recovery  of  the  juc^ment  against  Graham,  the 
defendant  Abraham  Sta^  had  given  the  following  order 
upon  the  attorney  he  employed  in  the  action : 

•'  New  York,  February  22d.  1830. 
«  Dlrs.  303  75-100. 

**Fay  to  Maturin  Livingston  or  order 
**  three  hundred  and  three  dollars  and  seventy  five  cents, 
^  with  interest,  out  of  the  first  money  belonging  to  me  that 
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^  may  come  into  your  possession  from  any  law  business  of     1833. 
**  mine  and  charge  the  same  to  the  account  of«  your  most 
**  obedt.  &c.  .  Abraham  Stagg." 

<<  To  Samuel  M.  Fitch,  Esq. 

"  Counsellor  at  law,  New.  York."^ 
Which  order  the  attorney  accepted,  payable  as  therein 
expressed. 

Underneath,  was  written:  '^Received  the  above,  as  a 
**  collateral  security  for  so  much  rent  due  to  me  and  given 
**  as  such.  M.  Livingstoa" 

The  questions  now  for  the  Court  were,  as  to  the  lien  of 
the  counsel  and  attorney,  who  tried  the  action  against  Gra- 
ham, for  their  fees  upon  the  judgment ;  and  as  to  the  right 
of  Mr.  Livingston  to  be  paid  out  of  it  the  amount  of  the 
above  order. 

Mr.  C  S,  WoodhuU  for  the  complainants. 

Mr.  Wm,  MUchelly  for  the  defendant  Stagg ;  and  his  law 
attorney  and  counsel. 

Mr.  /.  AiuAos,  for  the  claimaint,  Livingston. 

The  Yice-Chancbllob. — The  gentleman  who  acted  as 
counsel  for  the  defendant  Abraham  Stagg,  in  the  action  against 
Graham,  has  no  lien  for  his  counsel  fee  upon  the  money  re- 
covered. He  cannot  insist  upon  it  merely  because  he  per- 
formed the  service. 

.  But  the  attorney  in  the  action  has  a  lien  for  the  taxable 
costs  included  in  the  judgment ;  and  has  a  right  to  the  same 
out  of  the  money  when  received,  in  preference  to  the  credi- 
tors of  his  client  who  have  filed  these  creditor-bills:  JSa; 
parte  Maukj  5  Madd.  462.  And  yet  the  attorney's  lien  is  not 
to  extend  beyond  the  costs  in  this  action.  He  cannot  claim 
the  amount  of  other  costs  due  to  him  in  other  suits  at  law : 
Lann  v.  Churchy  4  Madd.  30  L 

With  respect  to  the  claim  of  Mr.  Livingston.  The  order 
which  was  given  by  Mr.  Stagg  upon  his  attorney  Mr.  Fitch 
is  not  an  order  upon  this  fund  in  particular :  but  it  is,  upon  the 
first  money  belonging  to  him  which  should  come  into  the 
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1833.  possession  of  the  latter  from  any  law  business  of  Stagg's ; 
aiid  the  acceptance  was  based  upon  this.  It  cannot  be  look- 
ed upon  as  an  assignment  of  any  part  of  the  particular  fimd. 
For  the  purpose  of  constitutii^  an  equitable  assignment^ 
there  must  be  an  order  or  engagement  to  pay  out  of  the  par- 
ticular fund :  Watson  ▼.  7%«  Duke  of  Wellington^  1.  Russ. 
&  M.  602. 

If  the  money  in  question  had  come  into  the  hands  of  Mr. 
Fitch  before  the  complainants  had  filed  their  bill%  then,  there 
is  no  doubt,  Mr.  Livingston's  right  would  have  become  per- 
fect, and  he  could  have  recovered  at  law  for  money  bad 
and  received  against  Mr.  Fitch  upon  the  prindple  to  be 
found  in  Weston  v.  Barker,  12  J.  R.  280.  But,  as  that  im 
not  the  case,  the  money  is  not  to  be  considered  as  havinj^ 
been  received  for  Livingston's  use.  His  claim  is  necessarily 
put  upon  the  ground  of  an  equitable  assignment,  which  can- 
not be  supported :  because,  the  order  has  no  reference  to 
this  particular  fund,  the  same  being  general  and  depending 
upon  the  event  of  money  coming  into  the  possession  of  Mr. 
Fitch. 

The  creditors  are  entitled  to  the  money  due  from  the  de^ 
fendant  Graham  on  the  judgments  recovered  against  him, 
less  the  taxable  costs  due  to  Mr.  Fitch's  estate  (he  being 
dead) ;  and  an  order  may  be  entered,  authorizing  Graham  i» 
pay  the  same  to  the  respective  parties,  purmiant  to  this  de- 
cision, and  that  he  be  discharged  from  the  effect  of  the  judg- 
ment. 


Lyon  v.  Brooks. 


A  defendftBt  insy  wt  np  muter  hi  bia  aiuwn-  wbicb  has  occurred  betweoi  tfet  fliiag  tftr 
bin.uut  Uie  patting  Id  of  foeb  aaiwer. 


SeptembeTf 
1633. 


Pleadinga.        "^^^  ^^'^  ^^"  ^^^^  ^Y  ^°6  partner  against  another,  pray- 
E»ce]^ums.  ing  an  account  and  payment  pursuant  to.  the  conditions  of 


Vice-chancellor's  court. 

tn  award  to  which  they  had  both  submitted.  The  defend- 
ant  had  put  in  his  answer ;  but  several  exceptions  for  im- 
pertinence were  taken  to  it ;  and  the  matter  of  these  ex- 
ceptions now  came  before  the  Court  upon  exception  to 
the  master's  report.  Two  exceptions  related  to  an  agree- 
ment and  payment  set  forth  in  the  answer  and  which  had 
occurred  subsequent  to  the  filing  of  the  bilL 
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Thb  Yicb  ChaucbiiLpr  said :  If  there  were  any  rule  of 
equity  pleading,  by  which  a  defendant  is  precluded  from 
availing  himself  of  matters  arising  between  the  filing  of  the 
bill  and  the  answer,  by  way  of  avoidance  or  defence,  there 
might  be  some  ground  for  these  exceptions.  But  there  is 
not ;  and  it  certainly  cannot  be  said  that  the  matters  set  up 
Mre  foreign  to  the  case. 


BoKBR  and  others  v.  Curtis  and  others. 


A  coMptotauc  who  obtaini  an  iajnnctlon  to  ntstrmln  a  Sberiflf  rmm  paying  over  the 
anoant  of  a  levy,  m«al  make  the  deposit  or  give  the  bond,  required  (by  statute)  in  easee 
•ruayiag  ^fooaedlnfi  at  lair. 


A  bill  was  filed  by  the  complainants,  on  behalf  of  them-^^^*^^® 
selves  and  other  creditors,  against  their  debtors  Sidney  Cur-     s^-y^ 
tis  and  Cornelius  L.  Demarest,  as  co-partners,  and  persons  Practice. 
who  had  obtained  judgments  against  them  by  confession.  Security  up- 
These  judgments  were  charged  to  have  arisen  upon  individ-^JJj^^?'^ 
ual  debts,  and  not  legally  paya)>le  out  of  the  co-partnership 
property  in  preference  to  the  co-partnership  debts.    Curtis 
and  Demarest  had  made  an  assignment ;  and  therein  gave  a 
preference  to  the  holders  of  these  judgments.     The  sheriff 
had  made  a  levy  upon  and  sold  the  partnership  effects  in  or- 
der to*  satisfy  them;  and  the  bill  prayed  for  an  injunction 
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restraining  the  parties  from  interfering  in  the  property  and 
the  sheriff  from  paying  away  or  parting  with  the  proceeds 
of  the  sale  of  the  property  and  effects  of  the  said  Sidney 
Curtis  and  Cornelius  L.  Demarest  to  any  person  or  persons. 
The  injunction  had  been  granted  by  the  master,  without  any 
requirement  in  his  aUocaiur  of  bond  or  deposit  (as  is  neces- 
sary in  cases  staying  proceedings  at  law :  2  R.  S.  188.)  A 
motion  was  now  made  to  dissolve  the  injunction. 

Mr.  O,  GridleyfoT  the  motion. 


Mr.  F.  B.  Cutting  in  opposition. 

The  Vicb  Chancellor  : — In  relation  to  a  stay  of  pro- 
ceedings at  law  after  judgment,  the  statute  requires  that  a 
sum,  equal  to  the  judgment  and  including  costs,  shall  be  de- 
posited or  a  bond  given,  with  sureties.  And  such  a  bond 
cannot  be  allowed  by  an  injunction  master :  it  must  be  sanc- 
tioned by  the  Court. 

But,  the  counsel  for  the  complainants  contend  that  the 
present  case  is  n6t  embraced  by  the  statute ;  inasmuch  as  it 
does  not  "  stay  proceedings  at  law" — ^the  executions  having 
been  levied  and  the  property  sold,  thereby  terminating  the 
legal  acts.  I  examined  this  very  point  in  the  case  of  Perry 
v.  Hutchinson  ;(a)  and  decided  against  an  injunction  which 
had  been  similarly  granted.  I  still  hold  to  the  opinion  I 
there  gave.  The  injunction  against  the  sheriff  certainly  acts 
as  a  stay  of  proceedings  at  law :  for  the  plaintiffs  in  the 
judgments  can  proceed  to  compel  the  sheriff  to  return  the 
writs  and  pay  over  the  amounts  levied :  this  injunction  stays 
such'  proceedings.  It  was  therefore  irregular  without  the 
deposit  or  security,  and  must  be  set  aside  with  costs. 

I  have  thought  it  right  to  look  a  little  into  this  bill.  There 
appears  to  me  equity  enough  to  consider  it  fia,vorably.  The 
case  is  one  which  would  require  the  interposition  of  the 
Court,  when  properly  applied  for.  Although  I  must  set 
aside  this  injunction,  yet  I  will  give  the  complainants  leave 


(a)  Gth  February  1833. 
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to  file  the  necessary  bond»  iDstead  of  the  deposit.   They  may      1888. 
do  this  any  time  to  day ;  and  when  done,  a  fresh  injunction     ^^[^^^^ 
may  issue  pursuant  to  the  prayer  of  the  bill.  ^^^  ^p  ^^] 

I«0T801IS,'lN- 

fahts. 


In  the  matter  of  Tillotsons,'  Infants. 


DjpM  «B  ippllcitioB  m  ■ppolBtafp«d«l  guartllBB  for  lelllng  an  tafuit*!  rati  sftaM,  a 
put  ovMT  of  the  proptrty  ud  who  Ji  alw  a  eradltor  afalait  the  InltoCa  •hare,  onfht 
■oc  to  ke  Mfipotnted,  howerer  reapoaaf ble  and  eorrect  hi«  general  coaduet  maf  be.  A  nd 
if  ktflbMli  ho  appoiaaed,  his  acta  wiU  be  alricdy  acmdaed  by  the  Court. 


Mr.  Davies  read  a  petition  for  the  appointment  of  a  9^'S^iemberU 
dal  guardian*     It  was  in  the  usual  form  ;  with  the  injunc-       1688. 
lion  master^s  report  of  sufficiency,  &c.    But  it  appeared,     ""^T^^ 
that  the  party  proposed  as  guardian  was  a  part-owner  with  Q^^g^.^^^^ 
the  infiwt  in  the  property  intended  to  be  sold  and  was  also 
a  creditor  against  the  infant's  share. 

Turn  Vicb-Chancsllor,  from  the  character  and  responsi- 
bility of  the  person  proposed,  allowed  the  appointment :  but 
intimated,  that  a  person  thus  circumstanced  ought  not  to  ap- 
ply for  guardianship  to  sell ;  and  that  the  Court  would  be 
strict  in  scrutinizing  his  acts  and  accounts. 
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MiLNER  V.  MiLNBR. 


A  romplainant  csnnAt  file  a  rapplemenul  bill  to  Introduce  facta  which  hare  oecevrred 
sine  the  tiling  of  ibe  origtaal  bill  and  upon  which  a  decree  can  be  had  witluMt  reference 
to  theoiiglnal  biU.  The  comptainant  eboukt  diemlei  hie  old  bill  and  file  aa  cacireiy 
new  one. 


Odober  7.       The  bill  was  filed  by  the  wife  against  the  husband,  in  the 

1883.      month  of  June  one  thousand  eight  hundred  and  tweDty-nine, 

Prance!'     ^^^  *  divorce  on  the  ground  of  adultery.     Application  was 

BiU  and  sup- now  made  for  leave  to  withdraw  the  replication  (which  had 

pigmental      been  put  in  after  a  supplemental  bill)  and  to  amend  or  be 

allowed  to  file  a  further  supplemental  bill :  in  order  to  «et 

forth  acts  of  adultery  committed  by  the  husband  since  the 

original  bill  was  filed. 


biU. 


Mr.  W.  N.  Dyckman,  Jun.  for  the  moti<Hi. 
Mr.  A  Haight  for  the  defendant. 

Ths  y icb-Chancellor  : — The  question  in  my  mind  is, 
whether  the  complainant,  upon  her  intending  to  rely  upon  tiie 
new  facts,  must  not  file  an  entirely  new  \A\\  ?  I  consider  it  not 
a  case  for  amendment  or  a  supplemental  bill.  The  latter  is 
generally  filed  to  continue  the  original  suit  or  is,  in  its  matter, 
directly  connected  with  it  and  because  of  the  original  bill 
being  somewhat  defective.  But  here,  there  is  new  substan- 
tive cause  of  action  upon  which  a  decree  can  be  had  without 
connecting  it  with  the  original  bill.  The  complainant  is 
here  wanting  to  go  entirely  upon  new  ground.  In  fact,  to 
make  a  new  case.  If  this  is  to  be  done,  it  must  be  by  a  dis- 
missal of  the  present  bill  and  the  filing  of  a  new  one. 

I  must  refuse  this  motion. 
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tin  DyJanmn  asked  for  leave  to  dismiss  the  original  bill  1833. 
wtthoot  costs :  the  application  being  in  the  alternative ;  ^  or  ^^"v^^^ 
for  such  other  order,"  &c.  HJ^wc!^ 

COAL  CO. 

ToB  Vics-ChahCbllor  : — I   cannot   allow  that,  on  the         v. 
present  motion ;  nor  do  I  think  it  can  be  done,  without  costs,     ^'Y'tt. 
at  any  time. 


TttB  NoRTB  AmaiCAN  Coal  Company  v.  Dvett  and  others. 


Whwe  ttwtMi  AM  dtooffed  pfindtaf  a  niit  agaiut  tba  trust  fand,  tt  is  not  alwolaiely  ne- 
tmmtf  lo  M«g  ikem  iMfora  tbe  Ootiit,  AllAoagk  ttao  eonplalnaots  baTc  a  right  i«  do  to 
Wfotaadacw;  and  in  that  caw, luppoiiiig  the  cania  to  be  at  iatue,  il ■bould  ba  dona 
kf  a  MivleaMBial  bilL 

WhMiteia  la  aa  alligad  iSaaovcry  of  farthar  tattimony  liBee  tba  dovlaf  of  prooft  and  a 
■aflcteat  ascoaa  is  alMwn  for  not  making  tba  discovery  earlier,  the  way  to  get  it  in  la 
vpoa  a  spaeial  molkm,  and  not  by  a  supplemental  bill.  The  latter  is  used  to  slate  aew 
matter  aadttat  la  set  fortb  a  osere  diecovary  of  farther  evidence. 

A  sappkaisatal  bill  auiy  be  filed  after  publication  is  passed  or  proofs  have  been  eloaed,  in 
to  put  vnper  aea^  Batter  la  Issue.    And  if  this  be  doae,  it  will  be  Irregiiiar  to  ex- 
riiassass  to  matters  already  In  issoe  and  nM  proved  in  the  original  rause. 

Aa  maaetkm  is  mcoeeessary  against  new  trustees  appointed  since  the  commenceoient  of 
cheeaaask  TbsKe  is  a  soflcieat  aotiee of  lis  ptndmu.  Parflas  movlag  for  mora  thao 
Ihif  anaw  amliled  la,  Oidarad  to  pay  costs  of  opposing  motion. 


The  original  bill  in  this  cause  was  filed  against  Joshua  ^^^'?^^^' 
Dyett  and  Jesse  Ann  his  wife,   William  Hamersley  and     .^^^^ 
William  Chapman.       This  bill  set  forth   (amongst  other  Practice. 
things)  a  settlement  made  on  the  nrarriage  of  the  said  Joshua  ^opp^emai- 
Dyett  and  Jesse  Ann,  then  Jessy  Ann  Hunt,  and  ^^^^^^^pj^ 
William    Hamersley  and   Michael   Dyett   were  trustees.  jB,„-^lg„^^ 
That  William  Chapman  afterwards  was  a  substituted  trus- /njimdiofi. 
tee  under  it,  in  the  place  of  Michael  Dyett.     That  Hamers-  ^^^'^^ 
ley  And  Chapmian,  as  trustees  under  the  marriage  settlement, 
at  the  request  of  Dyett  and  with  the  concurrence  of  the  said 
Mary  Am,  purchased  a  factory  or  mill  for  spinning  cotton 
and  manufacturing  cotton  goods  at  Poughkeepsie ;  and  that 
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1833.  it  was  made  for  the  joint  account  of  the  trust  estate  and  of 
Chapman.  That  the  factory  was  carried  on ;  and  the  com^^ 
plainants,  at  the  request  of  Joshua  Dyett,  as  an  agent,  deliv- 
ered, at  the  said  factory,  seventy  five  -tons  of  coal,  of  the 
value  of  four  hundred  and  fifty  dollars,  which  were  used  and 
consumed  in  or  about  the  same.  That  there  was  fraudulent 
conduct,  by  the  said  Joshua  and  William  Hamersley,  in  re« 
lation  to  the  said  establishment.  That,  in  the  month  of 
April,  one  thousand  eight  hundred  and  thirty,  the  factory 
was  sold  by  order  of  the  Court  of  Chancery  and  the  interest 
of  the  trust  estate  ceased ;  and  they  (the  complainants)  had 
frequently  applied  to  the  parties  for  payment  of  the  amount 
due  to  them,  but  the  same  was  refused.  And  the  complain- 
ants prayed  that  an  account  might  be  taken  of  all  tlie  debts 
of  the  trust  estate ;  and  the  trustees  and  the  said  Joshoa  and 
Jesse  Ann  be  decreed  to  pay  the  complainants  their  amount. 

The  bill  had  been  taken  pro  confesso  against  the  defendant 
William  Chapman ;  but  answers  were  put  in  by  Hamersley 
and  Dyett  and  wife.  The  cause  was  at  issue  in  the  month 
of  February  one  thousand  eight  hundred  and  thirty  two ; 
proofs  were  taken  and  an  order  was  entered  about  the  month 
of  April,  in  the  same  year,  closing  the  testimony ;  in  the 
month  of  May  following  the  cause  was  referred  by  the  Chan- 
cellor to  the  decision  of  the  Vice-Chancellor  of  the  first  cir- 
cuit and  had  been  regularly  put  on  his  calendar  several  times. 

A  motion  was  now  made  to  file  a  supplemental  bill.  It 
was  founded  upon  a  notice  as  follows :  *'  for  leave  to  file  the 
**  supplemental  bill  in  the  cause,  with  a  copy  whereof  you 
"  are  herewith  served,  and  also  that  an  injunction  issue,  upon 
''  filing  the  same,  according  to  the  prayer  of  the  said  bill,  or 
"  for  such  other  order  as  to  the  Court  shall  seem  meet ;  and 
'*  that  the  motion  will  be  founded  upon  the  bill  and  afllda- 
"  vit  thereunto  annexed,  and  further  you  will  take  notice  that 

the  pleadings  and  proofs  in  the  <;ause  will  be  referred  to  in 

support  of  the  motion." 

The  complainants,  in  their  proposed  supplemental  bill,  al- 
leged that  since  the  entry  of  the  order  for  closing  the  testi- 
mony, the  said  Joshua  and  Jesse  Ann,  with  a  view  to  place 
the  trust  estate  out  of  the  reach  of  creditors  and  within  a 
week  after  the  subpoena  was  issued,  dismissed  Hamersley 


« 
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flrom  the  trusts;  and  substituted  Henry  W.  Warner,  Es-      1833. 
qoiie,  who  was  the  counsel  of  the  said  Joshua  and  Jesse 
Ann;    and  that*  subsequently,  Murray  Hoffman,  Esquire, 
was  appointed  a  trustee,  in  conjunction  with  Mr.  Warner. 
And  tte  complainants  were  advised  it  was  necessary  to 
make  the  said  Henry  W.  Warner  and  Murray  Hoffman  par- 
lies to  the  suit    Also,  that  since  the  filing  of  the  original  bill, 
they  had  been  informed  and  believed  that  Thomas  L.  Wells 
had  been  appointed  a  special  trustee  for  thel)enefit  of  the 
said  Joshua  and  Jesse  Ann  his  wife ;  and  that  he  held  pro- 
perty for  their  benefit  or  for  the  benefit  of  their  trustees. 
That,  since  the  proofs  had  been  closed,  they  had  discovered 
testimony  by  which  they  would  be  enabled  to  prove  that  a 
portion  of  the  coal  purchased  of  them,  as  set  forth  in  their 
Qriginal  bill  of  complaint,  had  been  sold  for  the  benefit  of 
the  said  trust  estate  and  was  so  charged  in  the  books  of  the 
said  estate.    Also,  that  the  said  Joshua  was  in  the  constant 
habit  of  making  purchases  of  materials  for  the  factory.    And 
abo,  at  the  sale  aforesaid,  that  the  said  Joshua  purchased  or 
pretended  to  purchase  the  said  factory  with  the  appurtenan- 
ces, but  they  were  ignorant  as  to  its  having  been  conveyed 
.  to  him*    That  the  value  of  all  the  trust  estate  was  insufii- 
cient  to  discharge  the  debts  against  it ;  and  that  the  rents 
and  profits  were  not  adequate  to  pay  the  interest  annually 
accruing.     And  they  were  apprehensive  the  said  Joshua 
and  Jesne  Ann,  unless  restrained,  would  again  change  the 
trustees ;  and  ultimately  place  the  same  trust  estate  out  of 
the  reach  of  the  complainants.    Prayer,  that  the  complain- 
ants and  other  creditors  of  the  trust  estate  who  should  con- 
tribute to  the  suit  might  have  such  and  the  same  relief  as 
was  prayed  for  in  the  original  bill ;  and  further  relief;  and 
that  the  said  Joshua  Dyett  and  Jesse  Ann  his  wife  might  be 
restrained  from  changing  or  removing  the  present  trustees, 
unless  by  order  of  the  Court,  and  the  said  Henry  W.  War- 
ner, Murray  Hofihian  and  Thomas  L.  Wells  be  enjoined 
from  paying  over  any  part  of  the  trust  estate  to  the  said 
Joshua  and  Jesse  Ann  or  to  any  person  for  their  use  and 
benefit,  &c.  &c. 

The  aflldavits  which  were  read  in  opposition  to  the  mo- 
tion, detailed  the  progress  of  the  suit,  and  explained  how  the 
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1883.  counsel  for  the  complainants  must  have  been  aware  of  the 
matters  which  were  attempted  to  be  got  in  by  way  of  sup* 
plementy  long  before  the  present  application  was  made. 


THB     NORTH 

▲MXaiCAN 

COAI.  CO. 

f  •  Mr.  /•  Blunt  for  the  motion. 

PTXTT. 

Mr.  John  A.  LoU  and  Mr.  Henry  W.  Warner  for  the  com- 
plainants. 

October  28.  Ths  Vice^ChalNcbllor  : — ^I  am  inclined  to  the  opinioo 
that  it  is  not  indispensably  necessary  to  make  the  substitu- 
ted trustees,  Messrs.  Warner  and  Hofiman,  parties  to  the 
suit,  although,  strictly  speaking,  the  complainants  have  a 
right  to  bring  them  in  before  a  decree  is  made  in  the  cauae ; 
and  as  they  were  appointed  trustees  subsequent  to  the  filing 
of  the  bill,  a  supplemental  bill  would  be  the  proper  medium 
for  the  purpose.  There  is  not  enough  to  warrant  a  supple- 
mental bill  for  any  other  purpose. 

As  respects  the  trust  in  Thomas  L.  Wells.  It  is  merely 
alleged  that,  since  the  filing  of  the  original  bill,  the  complain- 
ants have  been  informed  and  believe  he  has  been  appointed 
a  special  trustee  of  some  other  part  of  the  real  estate :  not» 
that  his  appointment  has  been  since  made.  The  opposing 
affidavits  show  he  was  appointed  long  before  the  commence- 
ment of  the  suit.  The  c<Hnplainants  could,  with  ordinary 
attention,  have  made  him  a  party  to  the  bill  in  the  &tsl  in- 
stance ;  and  if  this  were  not  easy,  they  might  afterwards, 
using  due  diligence,  have  ofifered  a  good  excuse  for  the  omis- 
sion and,  upon  an  application  proper  in  other  respects  (it 
'being  the  case  of  a  sworn  bill)  have  had  leave  to  amend  in 
this  particular.  They  are  now  too  late  to  obtain  the  benefit 
of  an  amendment ;  and  it  cannot  be  granted — ^more  especi- 
ally in  this  form :  Colchugh  v.  JSvan«,  4.  Sim.  76. 

Next,  as  to  the  alleged  discovery  of  testimony  since  the 
proofs  were  closed.  No  excuse  is  shown  for  not  making 
this  discovery  earlier ;  and  if  there  were  any  thing  offisred 
to  excuse  the  delay,  this  is  not  the  mode  of  opening  prooft 
in  a  cause  with  a  view  to  the  introduction  of  further  testi- 
mony. An  application  should  be  made  by  way  of  special 
motion  and  not  by  supplemental  bill.    A  bill  of  this  d€scrip< 
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tiontnay  be  filed,  after  the  publioation  is  passed  or  proofs     1883. 

have  been  closed,  for  the  purpose  of  putting  such  new  mat-     "^-^^^r^^ 

ter  in  issue  as  is  proper  to  be  brought  forward  by  way  of  ^^15^^ aw 

supplement :  Usbome  v.  Baker j  2.  Mad.  C.  R.  379 ;  and  even 

when  this  is  done,  it  will  be  irregular  to  examine  witnesses 

to  matters  already  in  issue  and  not  proved  in  the  original 

cause :    Lube  on  Equity  PI.  182,  183.     The  supplemental 

bill  now  presented  does  not  state  new  matter  to  be  put  in 

issue :  but  only  the  discovery  of  further  evidence  in  relation 

to  matters  already  in  isstiie.     It  is  not  admissible. 

Then  as  to  the  charges  made  for  the  purpose  of  laying  the 
foundation  for  an  injunction.  So  far  as  it  is  prayed  for  to  re- 
strain the  trustees  from  paying  over  and  the  cestui  qui  trust 
from  receiving  or  using  the  rents  and  profits  or  income  of 
the  reaJ  estate  in  a  manner  consistent  with  the  trust,  it  has 
been  already  decided  in  this  cause  that  the  complainants 
have  no  right  to  such  an  injunct'on ;  and  even  from  the  state- 
ments now  made,  in  relation  to  the  sufficiencv'of  the  trust 
estate  in  order  to  satisfy  debts  and  incumbrances,  I  am  not 
warranted  in  making  a  different  decision.  And  so  far  as  an 
injunction  is  prayed  for  to  prevent  another  change  of  trus- 
tees peiulenfe  lUCf  it  is  altogether  unnecessary.  There  is  a 
sufficient  notice  of  lis  pendetis ;  and  the  rights  of  the  com- 
plainants cannot  be  affected  by  any  change  in  this  particular. 

The  complainants  may  have  leave  to  file  the  supplemental 
bill  for  the  mere  purpose  of  making  the  present  trustees, 
Warner  and  Hoffman,  defendants  in  the  suit.  All  other  parts 
of  such  bill,  alleged  by  way  of  supplement  and  calling  for  a 
discovery,  must  first  be  expunged,  and  the  original  defend- 
ants stricken  out  so  as  not  to  be  obliged  to  answer.  It  is  suf- 
ficient to  exhibit  it  against  the  new  trustees  only.  They  will 
then  answer,  admitting  themselves  to  be  trustees  ;  and  the 
cause  will  stand  for  hearing  upon  the  original  pleadings  and 
proofs  and  upon  the  supplemental  bill  and  answer  only. 
Nothing  further  is  proper  or  necessary  in  this  stage  of  the 
case:  Lube,  180.  183.  I  have  marked  upon  the  margin  the 
parts  which  are  to  be  expunged  from  the  bill  and  undersco- 
red the  names  which  are  to  be  stricken  out. 

As  the  complainants  have  brought  the  defendants  here 
upon  a  motion  for  much  more  than  they  were  entitled  to 
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1833.      and  thereby  put  the  defendants  to  the  necessity  oj 

affidavits  in  opposition,  the  complainants  must  pay  the  de< 
fendants  their  costs  upon  the  motion. 


HXNRIQUES 

V. 

HOITE. 


Hbhriqubs,  Receiver,  &c.  v.  Honk,  (a) 


Deeds  or  Imtnimeiiti  brouf bt  wftblo  the  eutuie  ■fainec  frtudtttont  coavejrtiiMi  un  wM* 
able  only  ae  to  creditora  or  parcbaapre  wbo  impeacb  them  and  are  not  absolately  voM. 
And  when  tbia  is  done  In  equity,  the  decree  of  the  Coart  is  latef posed,  and,  by  foreaof 
the  sutute,  snch  decree  declares  the  instrument  void  ak  tmCss  aa  respacis  those  who  la* 
peach  it  and  giving  to  them  their  legal  diligence.  But  the  court  does  not  deetars  It  void 
aato  other  persons,  nor  will  it  sec  tlie  same  aside  as  a  nullity  between  the  paitfas  lo  tht 
instrument. 

In  practice,  it  is  usual  to  direct  a  release  of  the  right  of  a  party  nndw  a  deed,  which  Is  set 
aside  as  coostructlTely  fraudulent.    But  It  wlU  not  be  neeessniy  to  diraet  a  wlenss  or  re- 
eon  veyance  where  a  deed  is  declared  an  absolute  nullity  ftom  frand  or  impoahlon  In  Iht 
manner  of  obtaining  It,  except  under  special  circumstances  and  ex  iiimmdmitti  f— Isfa. 

M.  made  an  assignment  Judgment  crediion  llled  bills  to  set  It  aside  They  sacsaaded ; 
and  a  receiver  was  appointed.  The  assignees  under  the  order  of  the  court  conTsyed  aU 
the  trust  property  and  rights  of  M.  to  the  receiver.  Previousif  to  the  deed  belnf  aec  mMoi 
one  of  the  assignees  had  placed  some  of  the  trust  property  with  H^,  an  aooitonaar,  to  bo 
sold.  The  latter  supposed  the  goods  to  be  Individual  property  of  the  assignee,  and  sold 
them  in  the  usual  way  and  rendered  an'  account  to  the  latter.  Afkerwaids  the  leeelver 
applied  to  U.  for  the  avails  and  showed  his  authority.  B.  now  finding  the  pioperty  had 
belonged  to  M.,  wbo  was  a  creditor  at  large  of  his,  In  a  larger  amount  than  the  avails  of 
the  sale,  insisted  upon  retaining  the  money  as  part  satlafbetlon  of  hts  debt :  Bst.»,  that 
the  receiver  was  to  be  considered  d*  jm^  as  well  as  i»  /acts,  the  assignee  of  the  aa- 
signees  and  not  of  M.  and  entitled  to  the  avails  and  decreed  him  to  pay  the  aaae, 
Interest  and  costs. 


Oekher  23. 
1838. 


FtauiduLeni 
Conoeyonct* 
Audumeer, 
Dtbtor  and 
Creditor. 


A  question  of  set  off.  On  the  eighth  day  of  May,  one 
thousand  eight  hundred  and  thirty-two,  John  Mofiat  made 
an  assignment  of  his  stock  in  trade,  consisting  of  dry  goods, 
to  Messrs.  Hall  and,  Svean,  in  trust  for  the  benefit  of  bis 
creditors  ;  and  upon  certain  conditions  specified  in  the  as- 
signment. On  the  fourth  day  of  June,  one  thousand  eight 
hundred  and  thirty-two,  Anthony  Lenthilon  and  others,  wbo 


(a)  The  decree  in  this  case  has  been  affirmed  by  the  Chancel 
lor  ;  and  the  cause  is  now  before  the  Court  of  Errors. 
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had  teCo^eted  judgments  at  *Iaw  against  Mofiut  and  issued 
executioos  (returned  unsatisfied),  filed  a  bill  in  this  court 
against  him  and  his  assignees,  to  set  aside  the  assignment  as 
fraadulent,  and  to  have  the  property  applied  to  the  payment 
of  their  judgments. 

By  a  decretal  order  made  in  the  cause,  on  the  twenty- 
eighth  day  of  January  one  thousand  eight  hundred  and  thirty- 
three,  the  assignment  was  adjudged  to  be  fraudulent  and 
void  as  to  those  creditors  ;  and  a  receiver  was  directed  to 
he  appointed.  The  case  and  the  opinion  of  tjie  court  are  re- 
ported in  the  first  volume  of  these  reports,  p.  451. 

The  complidnant,  in  the  present  suit,  was  the  receiver  ap- 
pointed by  the  court ;  and  Messrs.  Hall  and  Swan  were  di- 
rected to  assign  and  deliver  over  to  him  all  the  property, 
fiinds  and  eflects  mentioned  in  the  assignment,  with  the  pro- 
ceeds thereof,  and  which  he,  the  receiver,  was  to  hold  for  the 
benefit  as  well  of  the  complainants  in  that  suit  as  of  all  other 
creditors  who  had  acquired  or  might  acquire  a  right  to  pay- 
ment out  of  the  property,  but  subject  to  such  further  order 
in  relation  thereto  as  the  court  might  thereafter  make.  Pur- 
suant to  this  order,  Messrs.  Hall  and  Swan  executed  an  in- 
strument of  assignment  on  the  eleventh  day  of  March  one 
thousand  eight  hundred  and  thirty-three  to  the  receiver  of 
all  the  property,  estate,  funds  and  eflfects  mentioned  in  the 
original  assignment  of  the  eighth  day  of  May  one  thousand 
eight  hundred  and  thirty-two  and  of  the  proceeds  thereof. 
Mofiat  was  made  a  party  to  this  instrument,  and  also  execu 
ted  it  jointly  with  Hall  and  Swan.  Previously  to  this  time 
i.  e.  on  the  first  day  of  November  one  thousand  eight  hun 
drei  and  thirty-two,  while  the  suit  was  pending  in  this  court 
Mr.  Swan,  one  of  the  assignees,  had  placed  a  parcel  of  the 
assigned  goods  into  the  hands  of  the  defendant.  Hone,  as  an 
auctioneer,  to  be  sold.  The  defendant  supposed  the  goods 
to  be  the  property  of  Mr.  Swan ;  he  sold  them  at  auction 
upon  the  usual  terms,  on  the  secondday  of  the  same  Novem- 
ber; and  on  the  sixth  of  the  said  month  rendered  to  Mr. 
Swan  an  account  of  the  sales,  showing  the  nett  amount  to 
be  one  thousand  and  sixty-eight  dollars :  but  the  proceeds 
he  did  not  pay  over.  Afterwards,  in  the  month  of  March 
one  thousand  eight  hundred  and  thirty-three,  the  receiver 
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1833.  called  upon  the  defendant  for  the  money  and  exhibited  his 
title  and  authority  as  receiver,  together  with  an  order  in  wri- 
ting from  Mr.  Swan.    But  the  defendant  being  by  this  time 

HONE,  informed  of  the  goods  having  belonged  to  Moffat  and  that 
his  assignment  embracing  these  goods  was  set  aside  for  the 
cause  just  mentioned,  refused  to  pay  over  the  proceeds  and 
claimed  a  right  to  retain  the  money  by  way  of  part  satisfac- 
tion against  Moffat,  who  was  indebted  to  him  in  about  dou« 
ble  that  amount  upon  notes  which  Moffat  had  given  to  him 
and  which  were  then  past  due. 

Upon  this  state  of  facts,  the  general  question  was  present- 
ed to  the  court :  whether  the  defendant  had  a  right  to  retain 
the  amount  of  the  sale  by  way  of  set-off f 

Mr.  F.  B.  Cutting  for  the  compiaipant^ 
Mr.  W.  Kent  for  the  defendant, 

FehraorylO.      The  Vicb-Chawcbllor  ;— The    defendant,    as   against 

1834.  Messrs.  Hall  and  Swan  or  either  of  them,  could  have  no  right 
of  set-off  at  law  or  in  equity.     This  is  well  settled.    If  they 
had  merely  been  agents  or  factors  of  MoflBit  in  placing  the 
goods  in  the  hands  of  the  defendant  for  sale,  the  latter  must 
have  accounted  to  them  ;  and  in  an  action  for  the  proceeds, 
founded  upon  the  privity  of  contract,  he  could  not  have  made 
a  set  off  of  the  money  owing  to  him  by  Moffat  nor  have 
availed  himself  of  such  indebtedness  as  an  excuse  for  not 
paying  over  the  full  anaount:  Tolandv.  Murray,  18.  J.  R. 
24.  and  in  this  court  (3.  J.  C.  R.  569.)  is  a  decisive  authori- 
ty  to  this  effect.     Upon  the  same  principle,  if  the  receiver 
has  succeeded  to  the  rights  of  Messrs.  Hall  and  Swan  or 
derives  title  under  them,  it  is  equally  certain  there  can  be  no . 
set  off:  for,  there  being  no  equity  of  this  sort  as  between 
the  defendant  and  Hall  and  Swan,  none  can  attach  to  and 
follow  their  transfer  to  him  of  the  claim  for  the  proceeds  of 
the  goods  as  a  chose  in  action.    Is  there,  then,  any  difficulty 
in  consideryig  the  receiver  as  an  assignee  of  Hall  and  Swan, 
standing  in  their  place  and  having  their  rights  against  the 
defendant  ?  This  depends  upon  the  effect  of  the  fraud  in  the 
original  assignment.    If  the  character  of  this  fraud  was  such 
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as  to  Tender  the  assignment  utterly  void  from  its  creation      1833. 
and  not  merely  voidable,  then,  no  title  passed  under  it — not 
even  as  between  the  parties  to  the  same ;  but,  upon  its  being 
set  aside,  the  property  would  be  regarded  as  having  all  the      Hoifx« 
time  belonged  to  MoSat  and  the  title  to  which  had  never 
been  changed.    And,  consequently,  when  taken  possession 
of  by  the  court  and  placed  in  charge  of  a  receiver,  the  lat- 
ter would  be  vested  with  a  title  proceeding  immediately 
from  Mofiat  (and,  of  course,  subject  to  all  equities  existing 
against  him  in  favor  of  third  persons)  and  not  mediately 
through  assignees  under  a  voidable  assignment,  which  might 
operate  to  prevent  any  such  equities  from  attaching.    The 
courts*  in  canying  into  efiect  the  statute  against  fraudulent 
conveyBDces  and  giving  to  it  a  proper  interpretation,  have 
not  &lt  warranted  in  proceeding  upon  any  broader  ground 
with  respect  to  deeds  or  instruments  brougtit  within  its  pro- 
visions as  fraudulent^  than  this :  that  they  are  voidable  only 
as  to  creditors  or  purchasers  who  may  think  proper  to  im- 
peach them  and  are  not  utterly  void.    Thus,  as  against  a 
fraudulent  grantor,  the  conveyance  is  effectual  to  pass  the 
title  and  he  and  his  representatives  are  not  at  liberty  to  set 
up  a  claim  in  opposition  to  the  deed :  Osbom  v.  Mos8,  7.  J. 
R.  16L ;  and  for  all  the  purposes  of  a  valid  title  in  a  bona 
Jide  purchaser  under  a  fraudulent  grantee,  such  grantee  is, 
in  contemplation  of  law,  vested  with  a  legal  and  perfect  es- 
tate.   The  entire  interest  and  estate  of  a  fraudulent  grantor 
passes  from  him  by  such  a  conveyance ;  which  would  not  be 
the  case  if  it  were  a  nullity-^while  the  title  must  vest  some- 
where, for  the  law  does  not  permit  the  fee  to  be  in  abeyance. 
It  vests,  by  consequence,  in  the  grantee,  subject  to  be  di- 
vested whenever  the  creditors  or  persons  aggrieved  think 
proper  to  call  in  question  the  validity  of  the  transaction  and 
show  the  deed  or  eonvevance  to  be  fraudulent.    And  when 
this  is  done,  the  judgment  or  decree  of  the  court  is  interpo- 
sed, and,  by  force  of  the  statute,  such  judgment  or  decree 
declares  the  instrument  to  be  void  and  void  in  Mo  as  respects 
those  who  have  impeached  it  and  giving  to  them  the  benefit 
of  their  legal  diligence.    But  the  cpurt  does  not  declare  it 
void  as  to  other  persons,  nor  will  it  set  the  same  aside  as  a 
RQllity  between  the  parties  to  the  instrument.     It  only  acts 
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1833.  upon  it  as  a  voidable  deed :  but  not  one  as  void  ah  initio.  Thiv 
principle  clearly  appears  from  the  cases  of  Anderson  v.  Ro*^ 
u.  berts,  IS.  J.  K.  515.  and  Mackie  v.  Cairns^  5.  Cow.  547.  I» 
HONB«  the  last  case,  one  reason  why  the  judgment,  which  had  been- 
confessed  by  the  assignor  to  the  assignees  subsequent  to* 
the  assignment,  was  held  to  be  ineffectual  for  any  purpose 
was,  that  the  assignment,  although  fraudulent  as  to  creditors, 
was  valid  as  between  tlie  parties  and,  therefore,  no  lien 
could  attach  upon  the  property  assigned  by  means  of  the 
judgment. 

So,  in  Murray  v.  RiggSf  15.  J.  R.  571.,  where  it  was  con- 
sidered that  a  deed,  fraudulent  as  to  creditors,  was  never- 
theless capable  of  confirmation  and  of  being  made  good  by 
subsequent  acts  between  the  grantor  and  grantees  before  any 
steps  were  taken  to  impeach  it.  This  could  only  have  been 
done  upon  the  ground  of  the  title  having  passed  and  vested 
in  the  grantee  and  of  the  deed  being  voidable  only  and  not 
absolutely  void :  for  an  instrument  utterly  void  and  which 
never  had  any  legal  effect  is  incapable  of  confirmation. 

Upon  these  principles,  it  appears  to  me  impossible  to  con- 
sider the  title  to  the  assigned  property  as  thrown  back  upon 
the  assignor  Moffat  and  as  taking  a  new  start  from  him, 
when  the  assignment  to  Hall  and  Swan  was  declared  void  as 
to  the  creditors  who  had  taken  measures  to  impeach  it.  The 
effect  of  the  deeree  was  only  to  divest  the  assignees  of  their 
right  and  control  over  the  property  by  virtue  of  the  assign* 
ment,  so  as  to  have  the  property  applied  to  lawful  purposes, 
namely,  to  the  payment  of  the  debts  of  the  assignor  owing 
to  such  of  his  creditors  as  did  not  choose  to  submit  to  his 
terms,  but  who  pursued  their  legal  remedies  and  thereby  ac- 
quired preferences  over  others  and  priorities  of  payment  out 
of  his  estate.  And  this  court  then  takes  the  property  under 
its  own  charge  through  the  medium  of  its  officer,  a  receiver, 
and  appropriates  it  accordingly. 

In  practice  it  is  usual  to  direct  a  release  of  the  right  of  a 
party  under  a  deed  which  is  set  aside  as  constructively 
fraudulent:  Dey  v.  Dunham^  2.  J.  C.  K.  194.  But  it 
would  not  be  necessary  to  direct  a  release  or  reconveyance 
where  a  deed  is  declared  an  absolute  nuUitv  from  fraud  or 
imposition  in  the  manner  of  obtaining  it,  except  under  spe- 
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chJ  citeumstances  and  ex  abundanii  cautela :  Livingston  v.  1833. 
BitbbSp  2*  J.  C.  R.  512.  This  distinction  was  taken  by  Lord 
Loughborough,  in  Bates  v.  Graves^  2.  Yes.  Jr.  294 ;  and  it 
appears  to  have  been  observed  and  acted  upon  in  other  cases,  hokx 
The  practice  upon  a  decree  of  requiring  a  release  or  con- 
▼eyance  by  a  person  holding  under  a  voidable  deed  upon 
setting  it  aside,  shoves  the  understanding  to  be  that  the  legal 
tide,  at  least,  remains  in  him  and  does  not  return  and  revest 
in  the  original  grantor.  Hence,  the  propriety  of  requiring 
Messrs.  Hall  and  Swan  to  execute  to  the  receiver  a  release 
or  transfer  of  the  property  and  its  proceeds.  And  I  think  it 
follows,  as  an  inevitable  conclusion,  that  the  receiver  must 
be  deemed  dejure  as  well  as  de  facto  the  assignee  of  Hall 
and  Swan  and  deriving  title  under  and  through  them  and 
not  immediately  from  Moffat.  The  circumstance  of  his  uni- 
ting with  them  in  making  such  transfer  does  not  vary  the 
case.  It  was,  as  to  him,  a  matter  of  form,  provided  the 
views  I  have  already  taken  be  correct. 

But — ^supposing  the  title  to  the  property  to  have  reverted 
to  Moffitt  and  that  the  receiver  takes  it  as  coming  directly 
from  him  and  not  through  the  medium  of  Hall  and  Swan, 
still,  it  appears  to  me  there  would  yet  be  an  insurmountable 
difficulty  against  allowing  to  the  defendant  the  benefit  of  an 
equity  which  he  now  claims.    He  received  the  goods  from 
Hall  and  Swan;  and,  as  already  shown,  was  primarily 
bound  to  pay  over  the  proceeds  to  them.     Now,  as  between 
iioSaX  and  Hall  and  Swan,  the  assignment  is  still  good. 
Neither  of  them  are  at  liberty  to  invalidate  it ;  and  as  res- 
pects the  defendant  himself,  he  has  taken  no  steps  towards 
setting  it  aside — nor  is  he  in  a  position  to  attack  the  same,. 
on  account  of  not  having  obtained  a  judgment  against  his  debt- 
or.    And  so  far  from  putting  himself  in  the  position  of  a 
judgment  creditor,  he  appears  to  have  been  content  to  re- 
main a  creditor  at  large  and  to  come  in  under  the  assign- 
ment for  a  dividend  or  dividends  upon  the  terms  which  the 
debtor  thought  proper  to  prescribe.     The  defendant  admits 
his  never  having  disputed  the  validity  of  the  assignment. 
Although  the  assignment  may  be  void  as  to  creditors  gen- 
erally, legal  measures  are  still  necessary  on  their  part  in 
order  ta  avoid  it ;  and  he  who  does  not  join  or  concur  in 
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1838.  proceedings  for  the  purpose  and  takes  no  steps  to  place  him- 
self in  a  situation  to  receive  a  benefit  firom  the  debtor's  pro- 
perty, except  such  as  the  latter  chooses  voluntarily  to  allow, 
nnist  be  deemed  as  acquiesing.  So  long  as  he  does  acquiesce 
he  will  be  bound  by  any  assigmnent  or  disposition  the  debt- 
or may  have  made  of  his  property  and,  for  this  reason,  the 
assignment  from  Mofiat  to  Hall  and  Swan  may  likewise  be 
considered  a  valid  assignment  as  respects  the  defendant  Mr. 
Hone ;  and  as  a  part  of  the  assigned  property  has  come  to 
his  hands  to  be  disposed  of  for  the  purposes  of  the  assign- 
ment, he  cannot,  in  this  collateral  manner,  set  up  a  claim  or 
right  to  retain  the  property  or  its  proceeds  in  opposition  to 
the  title  which  it  apparently  confers. 

If,  upon  any  principle,  Mr.  Hone,  as  a  creditor  at  laige, 
has  a  right  of  retainer  or  set-off,  then,  clearly,  Mr.  Swan, 
who  is  also  a  creditor  of  Mofiats',  had  the  same  right;  and« 
as  between  them  in  relation  to  the  particular  sum  in  qnee* 
tion,  Mr.  Swan  would  have  the  preference :  because  he  was 
entitled  to  receive  the  money  from  Mr.  Hone.  Nor  has  Mr. 
Swan  waived  the  right  in  favor  of  Mr.  Hone.  The  order 
which  he  gave  was  for  the  payment  of  the  money  to  the  re- 
ceiver ;  and  not  for  the  purpose  of  enabling  him  to  compen- 
sate or  set  off  the  debt  owing  to  him  by  Moffat  against  the 
proceeds  of  the  goods  in  hia  hands.  In  no  view  of  the  case 
has  the  defendant  any  right  to  retain  or  make  the  set  off. 

There  must  be  a  decree  for  the  payment  of  the  one  thou*- 
sand  and  sixty-eight  dollars,  with  interest  and  costs. 
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Thb  EUoia  Firb  Ihsubancs  Comfant  v.  Cammbt  and 

others. 


THB     BAOLB 
FISB  INS.  CO. 

CAXXVT. 


Aim  feawil  nls.Uto  ■olldmt  to  bring  b«fl>r«  die  eoantbe  Iknt  peraoo  In  being  who  bee 

m  verted  ceiate  of  Inberiunee  together  with  thoee  telnimlng  the  pfk>r  IntereeCi  nnd  omit- 

itng  thoee  wbo  ney  dalm  In  remainder  or  renrenlon  nfter  ench  Vceted  eetnte  of  In- 

berimnce.    A  decree  egainrt  the  putj  having  tlMt  estate  of  Inheritance  will  bind 

thoie  tn  renain^er  or  leveraion  or  who.  In  any  waf,  come  afterward! ;  and  they 

have  a  right  of  afveal  frcnn  a  decree  made  agalnit  the  pemn  haTing  the  prior  eettte. 

Bni  then  m«c  ben. cknr  tomaey  In  tail  to  diepenee  with  the  neceealty  of  a  remainder 

man  bdng  a  party  to  a  UU  of  forecloenre.    If  there  be  an  expreei  eeute  for  life  and  It 

la  donkftJ  whether  the  aame  perwn  ie  aleo  tenant  in  tail,  the  remainder  man  who  has 

the  tet  ertnte  of  Inheritance  ought  to  be  a  party. 

M.  C.  oMNliafed  real  estate ;  and  died,  after  making  hie  wiO.  He  thereby  gave  aD  hie 
leal  and  peiaonal  ertate  to  bla  widow  until  eecond  marriage  or  death ;  then  to  hie  daugh- 
%m  Maiy  ae  long  ae  ehe  lived ;  and  If  ahe  had  no  hdni  at  her  death,  then  to  go  to  the 
childien  of  J.  C.  Hulo,  that  the  daughter  Mary  had  only  a  life  estate ;  and  that  on  a 
a  Mil  Amclosun,  the  ehUdren  of  J.  C.  ought  to  have  been  made  parties. 


An  application  was  made  to  compel  John  Bonsall  to  make  Odoher  28 
good  his  purehase  of  premises  which  had  been  sold  under  a      l^^^* 
decree  of  this  court  in  a  foreclosure  suit.    The  premises  p^^^^^^ 
had  been  conveyed  by  the  complainants  to  Moses  Cammet  j^oree2osttre. 
and  Amaziah  Turner  and  a  mortgage  was  given  back  for  a  Party- 
part  of  the  purchase  money.     Some  months  afterwards*  *^*^* 
Turner  conveyed  his  undivided  half-part  to  Moses  Cammet. 
The  latter  made  his  will  \  and,  died.    By  this  will  he  gave 
as  follows :  '*  After  all  my  just  debts  be  paid  and  discharg- 
**  ed,  I  give  and  bequeath  unto  my  beloved  wife,  Cynthia 
^  Cammet,  all  my  estate,  both  real  and  personal,  of  every 
^  kind  and  description,  as  long  as  she  remains  my  widow ; 
*^  and  at  her  death  or  marriage,  to  my  daughter  as  long  as 
*'  she  lives ;  and  if  she  has  no  heirs  at  her  death,  it  is  to  go 
"  to  my  brother  John  Cammet's  children  which  lives  in  the 
«'  town  of  Candy  in  the  state  of  New  Hampshire.** 

The  complainants,  in  filing  their  bill  of  foreclosure,  had 
only  made  Cynthia  Cammet,  the  widow,  Mary  Cammet,  her 
child,  and  Elisha  Burrows,  a  judgment  creditor,  parties 


128  CASES  IN  THE 

1833 

defendants.     The  purchaser  declined  taking  the  premises : 

THB   BA6LB  because  the  children  of  John  Cammet,  who  lived  at  Candy, 
FiBB  INS.  CO.  were  not  made  parties. 


CAMMET. 


Mr.  John  Boyd  for  the  complainants. 
Mr. for  the  purchaser. 

The  YicB-CHAifCELLOR : — As  a  general  rule  it  is  suffi- 
cient to  bring  before  the  court  the  first  person  in  being  who 
has  a  vested  estate  of  inheritance  together  with  those  claim- 
ing the  prior  interests  (for  instance,  a  tenant  for  life)  and 
omitting  those  who  may  claim  in  remainder  or  reversion 
after  such  vested  estate  of  inheritance :  Mitf.  173.  A  de- 
cree against  the  party  having  that  estate  of  inheritance  will 
bind  those  in  remainder  or  who  in  any  way  come  afterwards  ; 
and  (in  proof  of  this)  they  have  a  right  of  appeal  from  a  de- 
cree made  against  the  person  having  the  prior  estate  i  Gif- 
fard  V.  Hort,  1  Sch.  &  L.  386,  411.  But  there  must  be  a 
clear  tenancy  in  tail  to  dispense  with  the  necessity  of  a  re- 
mainder man  being  a  party  to  a  bill  of  foreclosure.  If  there 
be  an  express  estate  for  life  and  it  is  doubtful  whether  the 
same  person  is  also  tenant  in  tail,  the  remainder  man  who 
has  the  first  estate  of  inheritance  ought  to  be  a  party :  3. 
Powell  on  Mort.  975,  976. 

Here,  the  widow  and  daughter  of  the  mortgagor  are  the 
only  parties  ;  and  they  are  both  tenants  for  life  only  under 
the  will.  This  is  not  sufficient.  In  Gore  v.  Stackpohj  I. 
Dow's  P.  R.  18.,  a  foreclosure,  in  a  similar  case,  was  open- 
ed by  a  remainder  man  fifty  years  afterwards.  It  was  done 
upon  the  opinions  of  Lords  Redesdale  and  Eldon.  In  iZey- 
noldson  v.  Perkins^  Ambl.  564.  the  son  to  wh(mi  an  estate 
of  inheritance  in  the  first  instance  was  devised,  was  a 
party  to  the  bill  of  foreclosure :  and  the  sisters  who  claim-^ 
ed  in  remainder  upon  his  death  without  issue  were  held  to 
be  barred. 

It  has  occurred  to  me :  whether  the  daughter  Mary  is 
not  entitled  to  more  than  an  estate  for  life  under  the  will,  in 
other  words,  whether  an  estate  tail  by  implication  is  not 
given  ?  And  if  this  should  be  the  case,  John  Cammet's  chiU 
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dren  would  not  be  necessary  parties.  But,  on  looking  at 
LMeuBier  v.  TVocy*  3.  Atk.  784.,  I  am  satisfied  it  is  other- 
wise. The  issue  of  Mary  living  at  her  death,  if  there  should 
be  any^  will  take  as  purchasers — and  she  has  onl/a  life 
.estate. 

The  motion  must  be  denied ;  and  the  purchaser  be  dis- 
chaiged  from  his  contract,  with  costs. 
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HENN 
V, 
WALSH. 


Hbnn  v.  Walsh. 


li  Bot  enoof  h  to  tuthorise  ttie  flllng  of  a  bill  by  oae  partner  for  the 
I  of  a  eoiwrtnenhip. 

IfilMrabaaqrbraacliofoovaianta  bjr  one  partner  whleh,  fn  iti  oonaeqaeneee,  would  be 
nteportant  aa  to  antborlse  the  party  eomplatning  to  call  for  a  diaaolatioii  before  the 
icoqU  be  dJnolTed  by  the  ettiu  of  time,  the  complataant  may  then  have 


AadtDaathortee 


die  appolntBMBt  of  a  reeeWer  io  a  eo-partaerefaip  rait,  It  mait  be  rach  a 
wotfi  aaihoriao  a  deene  for  a dlawlution.    Where  a  dlMolution  haa  already  ta- 
ll la  apparent  that  It  will  be  decreed  on  the  ground  of  some  breach  of  duty 
a  TCcelTer  will  be  appointed. 
wUlaot  ba  appointed  merely  beeauM  partoen  quarreL 


Bill  to  dissolve  the  co-partnership  and  for  an  account.  An  P^«rinerfMp. 
injunction  had  been  granted.    The  defendant  put  in  his  an-  j^^^^' 
swer.    Cross  motions  now  came  before  the  court :  one,  on 
the  part  of  the  complainant,  for  a  receiver ;  and,  the  other, 
by  the  defendant,  to  dissolve  the  injunction. 

The  co-partnership  had  commenced  on  the  first  day  of 

May  one  thousand  eight  hundred  and  thirty-three  ;  and  was 

to  continue  for  five  years.    By  the  agreement  between  the 

co-paxtaers,  an  inventory  was  to  be  made  at  the  end  of  two 

years;  and  if  either  were  then  dissatisfied,  he  was  to  have 

liberty  t«  dissolve  the  firm.     The  complainant  had  put  into  the 

concern  the  sum  of  one  thousand  dollars  in  cash,  as  his  part 

of  the  capital ;  and  the  goods  of  the  defendant,  with  fixtures 

beloi^ing  to  him,  were  taken  at  a  like  sum,  after  allowing  for 

debts  which  he  owed. 

17 
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HBlfN 
V. 
WALSH. 


The  charges  of  misconduct  in  the  bill  were  met  and  de- 

med  by  the  answer. 

Mr.  F.  B.  Cutting  for  the  complainantf 


Mr.  Nye  Hall  for  the  defendant 

The  Vice-Ch^ngbllor  :^»A  partnership  agreement,  like 
any  other,  is  binding  upon  the  parties ;  and  they  must  adhere 
to  its  terms.    Neither  partner  is  at  liberty  to  recede  from  it 
against  the  will  of  the  other,  without  a  sufficient  cause.  Mere 
dissatisfaction  by  one  partner  will  not  justify  him  in  filing  a  bill 
for  a  dissolution  where,  by  their  express  agreement,  it  is  to 
continue  for  a  definite  term ;  and  this  court  will  not  interfere 
to  dissolve  the  contract  upon  such  ground.    Here,  there  was 
a  five  years  partnership,  with  the  privilege  of  dissolving  it 
at  the  end  of  two  years.    The  complainant  has  become  dis- 
satisfied ;  and  he  makes  various  charges  in  his  bill,  showing 
prima  facie  cause  enough  for  4  dissolution  before  the  stipula- 
ted tin^e.     But,    his  allegations  are  positively  and  fiiUy 
^denied  in  the  answer.    As  the  matter  now  stands,  the  com* 
plainant's  case  fails ;  and  he  would  not  be  entitled,  on  the 
hearing,  to  a  decree  for  a  dissolution— ^onsecjuently,  not  to 
^n  injunction  or  receiver  in  the  mean  time.    If  there  be  any 
breach  of  covenants  by  one  partner  which,  in  its  consequen- 
ces, would  be  so  important  as  to  authorise  the  party  com- 
plaining to  call  for  a  dissolution  before  the  oo*parti)ership 
could  be  dissolved  by  the  efilu:!^  of  time,  the  complainant 
may  then  have  an  injunction :  6ow,  135.    There  must  be 
some  actual  abuse  of  ^e  partnership  property  or  of  the  r$ght9 
of  a  co-partner  and  not  a  mere  temptation  to  such  abuse, 
which  will  induce  this  court  to  interfere;  Olasringion v. 
ThwaUes,  1.  S.  &  S.  124. 

The  same  rules  apply  in  respect  to  the  appointment  of  e 
receiver.  It  must  appear  to  be  such  a  case  as  would  aiithcM*- 
ise  a  decree  for  a  dissolution :  Ooodman  v.  WhUcombf  1. 
Jac.  &  W.  569 ;  CoUyer,  195, 196.  In  thus  interposing*  the 
court  generally  looks  to  the  winding  up  of  the  affairs  and  not 
to  the  continuation  of  a  trade  luider  its  authority.  Where  ^ 
dissolution  has  already  t^ken  place  or  it  is  apparent  that  it 
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will  be  dect6&d  M  the  ground  of  some  breach  of  duty  or  con- 
IfBCt  by  one  of  the  partners,  there  a  receiver  will  be  appoint^* 
ed.    But  if  i^flrtners  quarrel,  a  receiver  will  not  be  appoint- 
ed merely  on  such  an  aocount,  because  it  may  not,  of  itself, 
be  a  sufficient  gromid  for  severing  the  connection  between 
them.    Itf  the  present  case,  the  (jomplainant  produces  afBda« 
vita  to  show  a  breadi  of  the  articles  of  the  partnership  by  the 
defendants  withdrawing  mure  tlmn  the  stipulated  twenty- 
five  dollirs  per  month.    The  affidavits  are  not  positive  on 
the  subject.    They  speak  merely  from  what  appears  by  en- 
tries in  the  books,  cou^^d  with  what  is  believed ;  while,  on 
the  other  hand,  the  deniails  of  the  defendant  aire  positive.    I 
cannot  at  present,  in  the  face  of  all  this,  interfere.  It  may  be 
an  onibrtunate  connection  which  the  complainant  has  formed. 
Still,  be  entered  into  it  advisedly ;  and  he  must  endure  it 
until  Ibe  ccmtract  aHows  of  a  withdrawal — ^unless  he  can 
ofertfarow  the  dentals  of  the  defendant  by  superior  evidence. 
The  injunction  must  be  dissolved ;  and  the  motion  for  a 
raceiver  denied^ 


1633. 


GABDNSB 

Dxanfo* 


Gardner  v.  Dsrino  and  others. 


iBadieereeorftnjrmatieIr  #Irtch  woalif  have  bjeen  InMrtad  m  a  Uilnf  of 

eo«ne  nay  be  sappHed  on  motion :  6ta(l  notbfng  more.    And  if  any  important  error  hab 

ooeemd  er  or  tiiiaf  aateiial  baa  been  omlttad,  a  re-bearing  abonld  be  aeked« 

HrtUr  Urtttimu  are  not  given  upon  motion.    Tliey  can  only  be  bad  upon  a  bearing  after 

I  report  oc  upon  the  cause  eoming  on  again  fbr  tbe  porpoae,  in  punuance  of  ar 

Mdeerae.  Tbe  Oomteaatbea add  totbe  latter, bat  not  aoaa  to materlaUy 
itttaror  vary  tbe  ftrst  decree. 
ilB  BppttcaddoB  will  not  be  Ueiaed  Si  olie  Ibr  a  rehearing,  nnlev  it  is  apparently  so.ahtf 

■■de  in  d«e  fimn  and  aeeordiBg  to  the  settled  practice  of  tlie  Conrt. 
Where  a  decree  hi  a  creditor's  salt  directed  a  master  to  take  an  account  of  a  teBUtor*8  per-  % 

pctfe,  and  the  location,  quantity  to&  value  of  bis  realty  (but  did  not,  lu  ^emm, 
wf  nferttto^  as  |o  property  which  might  hate  been  converted  from  real  into  per- 
soafl  cptaie  since  the  testator's  decease) ;  and,  afterwards,  tbe  master  was  directed  to 
scO  the  vealty,  and  bring  tbe  amount  into  Court  and  at  tbe  same  time  to  state  such  ao- 
ceuti  as  Jwd  not  been  taken  under  the  first  decree:  It  was  held,  that  be  could  net  go  p^kffun^gfiQ 
iaio  the  inquiry  or  compel  tbe  executrix  to  account  for  any  timber  or  wood  cut  or  sold  ^Zaon^ 
dM  death  of  the  ttmator  iooo. 


^  Practice. 

Decree. 

A  niotion  to  obtain  further  directions  to  a  master  or  for  a"^^*Jr^   *' 

reenons, 

rehearing  or  other  relief.  Rehearing. 
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OARDITEB 
V. 
DXBUfO. 


On  the  twenty-third  day  of  April  one  thousand  eight  huiP 
dred  and  twenty-seven,  a  decretal  order  had  been  made^ 
wherein  a  master  was  directed  to  ascertain  the  account  of  per-* 
sonal  estate  of  which  a  deceased  testator  was  possessed  or  U> 
which  he  was  entitled  at  the  time  of  his  death  and  what  amount 
remained  in  the  hands  of  the  defendant,  Mrs.  Esther  Sarah 
Dering,  as  his  executrix,  unadministered.  Also,  that  the  per- 
sonal estate,  as  before  mentioned,  (not,  what  should  be  or 
might  have  been  converted  from  resJ  into  personal  property 
by  the  executrix)  be  applied  in  the  due  course  of  administra^ 
tion,  &c.  and  if  insufficient  to  pay  all  the  debts,  then  the 
complainant  or  any  other  creditors  should  be  at  liberty  to 
apply  on  the  foot  of  the  decree  for  the  sale  of  the  real  estate ; 
and  to  this  end,  the  master  was  first  directed  to  ascertain 
and  report  the  location,  quantity  and  value  of  such  reaTes- 
tate :  but,  nothing  more.  The  decree  did  not  take  in  any 
part  of  the  real  estate  which  the  executrix  might  have  con- 
verted into  personalty. 

The  master  reported  upon  the  claims  of  creditors  and  the 
situation  and  probable  value  of  the  real  estate. 

Upon  this  report,  the  cause  was  heard  for  further  direc- 
tions :  and  on  the  eighth  day  of  September  one  thousand 
eight  hundred  and  twenty-seven  a  decretal  order  was  made 
for  the  sale  of  the  real  estate,  with  a  direction  for  the  pro- 
ceeds to  be  brought  into  court,  while  all  questions,  as  to  dis- 
tribution, &c.  were  reserved  until  the  master  should  make  a 
further  report ;  and  he  was  also  directed  to  proceed  and 
state  the  accounts  which  had  not  then  been  taken  or  stated, 
as  directed  by  the  said  decretal  order  of  the  twenty-third 
day  of  April.  In  proceeding  to  do  so,  the  master  decided 
that  he  could  not  go  into  the  inquiry  or  compel  the  defend- 
ant, Mrs.  Dering,  to  account  for  any  timber  or  wood  cut  and 
sold  subsequent  to  the  death  of  the  testator,  because  it  was 
not  embraced  in  the  order. 


Mr.  G.  Griffin  and  Mr.  W.  N.  Dyckman  for  the  present 
motion. 


Mr.  D.  Lord  contra. 
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1^  Vicai-CBAiicnxoK ; — I  am  inclined  to  think  the  court  OAMoixaM 
might,  with  propriety,  have  directed  an  inquiry  as  to  any    dbkino. 
timber  and  trees  cut  and  sold  after  the  death  of  the  testator  2re(niar^23. 
and  also  an  account  of  any  thing  belonging  to  the  realty      1883. 
converted  into  money.    But,  the  complainant  does  not  ap- 
pear to  have  asked  for  a  decree  to  this  extent,  or,  if  he  has 
Aoud  so,  still  the  court  has  not  granted  it.    I  think  the  mas- 
ter has  decided  correctly  in  not  compelling  the  required  ac- 
ooont  from  Mrs.  Dering. 

The  question  then  is,  whether,  upon  the  motion  now  made, 
the  court  can  give  the  master  authority  to  make  such  inquiry 
and  compel  such  an  account,  by  way  of  further  directions  ? 
The  court  is  asked  to  do  this,  either  by  adding  to  the  order 
ofreftrence  heretofore  granted  or  by  making  a  new  and  sep- 
arate Older.  But,  it  is  manifest,  neither  can  be  done  short 
of  a  hearing  for  further  directions  or  a  rehearing  of  the  cause* 

An  omission  in  a  decree  of  any  matter  which  would  have 
been  inserted  as  a  thing  of  course  may  be  supplied  on  mo- 
tion: Wallis  V.  ThamaSf  7.  Yes.  292 ;  Pickardv.MaUhesonf 
lb.  293 ;  but  I  find  no  case  in  which  the  court  has  ever  done 
more  than  this.  **  Further  directions"  are  not  given  upon 
motion.  They  are  only  granted  upon  a  hearing  after  a  mas- 
ter's report  or  upon  the  cause  coming  on  again  for  the  pur- 
pose in  pursuance  of  a  former  order  or  decree.  The  court 
may  then  add  to  a  decree ;  for  instance,  by  allowing  interest 
upon  a  sum  reported  by  the  master  to  be  due :  Creuze  v. 
Sbaiiert  2.  Yes.  Jr.  164. ;  or  by  declaring  what  are  the 
rights  of  parties  as  ascertained  under  the  first  order  or  de- 
cree and  thus  carry  out  and  efiectuate  die  object  of  the  suit 
But,  upon  a  hearing  for  further  directions  on  points  or  equity 
reserved,  the  court  cannot  materially  alter  or  vary  the  first 
decree :  Pamell  v.  Price^  14.  Yes.  502. 

If  any  error  has  occurred  or  any  thing  material  has  been 
omitted  in  a  decree,  which  it  is  not  perfectly  a  matter  of 
course  to  correct  or  insert,  then  a  rehearing  should  be  ask- 
ed. The  case  of  Brookfield  v.  Bradley ,  2.  S.  &  S.  64.  is 
strongly  in  point. 

1  am  of  opinion  the  court  cannot,  by  way  of  further  direc- 
tions, amend  the  decretal  order  and  thereby  embrace  the  en- 
quiry now  sought  to  be  made. 


134 


CASES  IN  THE 


1838. 


OABDICBB 

V. 
DBBINO. 


Nor  can  I  treat  the  present  motion  as  an  application  for  a 
rehearing.  If  the  complainant  is  in  time  and  has  not,  by  his 
delay  and  apparent  acquiescence  in  the  decree  of  April,  one 
thousand  eight  hundred  and  twenty-seven,  lost  or  waived 
his  right  to  a  hearing,  still  the  application  should  be  made  in 
due  form  and  according  to  the  established  practice  of  the 
court.  The  M.  S.  order  in  StougkUm  y.  Lynch,  before  Cflan- 
cellor  Kent,  to  which  I  have  been  referred,  was  made  i^xm 
a  petition  for  a  rehearing ;  and,  this  being  granted,  the  cause 
was  reheard  (probably  by  consent)  and  ihe  fonner  decree 
was  varied.  This  was  according  to  the  usual  course;  and 
it  is  not  a  precedent  for  deviating; 

I  cannot,  at  present,  go  into  the  merits  of  the  CMiplaii»- 
ant's  claim  for  an  account  of  timber  said  wood  cut  Bnd  soldf 
after  the  death  of  the  testator.  The  question  is  not  property 
before  me.  But  it  has  been  urged,  that,  inasmuch  as  the 
executrix  has  admitted,  by  the  schedule  annexed*  t»  her  an^ 
swer,  the  receipt  of  four  hundred  dollars  as  the  net  proceeds 
of  wood  sold,  therefore  the  complainant  ought  to  be  permit* 
ted  to  surcharge  or  falsify  as  to  such  item ;  for  the  purpose 
of  showing  the  amount  to  be  much  larger — and  that  Uie  maih 
ter  should  be  instructed  accordingly.  If  this  money  wem 
the  proceeds  of  wood  severed  and  forming  part  of  the  per- 
sonal estate  at  the  time  of  the  testator's  death,  then  the  com* 
plainant  has  already  the  privilege  of  disputing  the  oof- 
rectness  of  the  item  under  the  general  directions  which 
have  been  given  to  the  master  to  take  and  state  the 
account  of  the  personal  estate ;  and  in  no  other  point  of 
view,  as  the  decretal  order  now  stands,  can  the  inquiry  take 
place.  If  it  be  the  proceeds  of  wood  subsequently  severed 
from  the  land,  the  complainant  must  take  it  as  so  much  mo- 
ney voluntarily  brought  into  the  accounts  and  not  Bable  ta 
be  questioned :  unless  he  can  obtain  an  alteration  of  the  de- 
cree so  far  as  to  require  her  to  account  for  the  latter  de- 
scription of  property,  as  well  as  for  what  was,  in  the  first 
instance,  personal  estate. 

Upon  no  principle  can  I  interfere  at  present ;  and  ths 
tion  must  be  denied,  with  costs. 
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Taylor  v.  Titus  and  others. 


TATLOH 
V. 

Tixys* 


A  JBlliirtMif  !■  not  iTlmnil  im llltr b iiirylrmmiil  amwer  forthe  pnTposeof  nttingiipaa 
ImpoitaiitflKiwIifclikMuiMBaliice  the  filing  of  the  oricinalaniwer.  H«  iboald  file  m 
MHIaUieatfaraof  ampiilemeotalbUL 


The  complainant  had  given  a  bond  and  mortgage  to  Samuel  Odcher  14. 
Titos  and  Amos  Willets,  two  of  the  defendants ;  and  after-      ^®^* 
wards  sold  the  mortgaged  property  to  the  defendant  Francis  PiYiefj^e.    • 
Graham,  subject  to  such  mortgage.    The  bill  was  filed  to  Defendants 
compel  the  defendants  Titus  and  Willets  to  foreclose  their  teumg  vp 
said  mortage  or  to  release  and  discharge  the  complainant^^^; 
from  liability  or  that  the  defendant  Francis  Graham  might  be  ncer. 
ordered  and  decreed  to  pay  off  and  discharge  the  bond  andBiZL 
JDMrtgage, 

A  petition  was  now  presented  by  Samuel  Titus  and  Amos 
WilletSy  shoinng  that  the  defendant  Graham  had  (since  the 
SSog  of  the  bill)  paid  off  the  mortgage ;  and  praying  for  leave 
to  pnl  in  a  further  and  supplemental  answer  to  the  bill  of  com- 
plidntf  setting  forth  this  pay^ienti  satisfaction  and  extinguish- 
ment of  tbe  mortgage,  with  all  attending  circumstances. 

Mn  C  (y  Connor  for  the  motion. 

Mr.  F.  Oriffin^  for  the  ccmiplainant. 

Thb  Vigb-Chamcxixoii: — It  is  not  the  practice  to  allow 
matter  which  has  arisen  after  the  filing  of  the  original  answer 
to  come  in  under  a  supplemental  answer.  In  cases  where 
something  has  been  overlooked  or  inadvertently  left  out  the 
court,  upon  proper  affidavits  and  on  good  cause  shown,  will 
give  leave  to  a  defendant  to  file  a  supplemental  or  further  an- 
swer, instead  of  adding  by  amendment. 
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But  here  there  is  new  matter  which  has  arisen  since  the  fi- 
ling of  the  original  answer.  In  such  a  case  the  defendant 
cannot  set  it  up  in  a  supplemental  answer :  he  should  file  a 
bill  in  the  nature  of  a  supplemental  cross  bill.  The  practice 
is  laid  down  in  Mitf.  PI.  p  72. 98.  (last  English  and  Amer.  ed.) 

Perhaps  the  complainant  can  be  brought  to  admit  at  the 
hearing  the  fact  now  wished  to  be  set  up  in  a  supplemental 
answer.  If  not,  these  defendants  must  adopt  the  other 
course. 


Leonakd  v.  Jamison  and  others. 


Althongb  the  partiei  to  an  Interpleader  rait  in  tlilfl  court  Hve  In  dlflfaMot  Hateii  Mill,  dM 
^  caufe  will  not,  before  the  eomplAtnant  is  dlnnined,be  remoTed  to  a  U.  8.  Cout :  aciMii* 
piainant  in  an  interpleader  bill  being  more  than  a  nominal  par^. 


Odober  14.  "jtjjg  complainant  had  filed  a  bill  of  interpleader  in  relation 
^^^^^^  to  a  promissory  note  transferred  to  the  defendant  Samuel 
Juriidktum.  Jamison,  junior,  by  Solomon  Johnson,  another  defendant 
The  complainant  Leonard  and  three  of  the  defendants,  viz ; 
James  R.  Whiting,  Joseph  N.  Barnes  and  Cornelius  Read, 
who  were  trustees  of  the  estate  of  Solomon  Johnson,  an  ab- 
sent or  absconding  debtor,  all  resided  within  the  State  of  New 
York. 

Samuel  Jamison,  junior,  was  a  resident  of  New  Orleans. 
Solomon  Johnson  also  lived  within  the  State  of  Louisiana. 
Moses  Allen,  also  made  a  defendant,  resided  in  the  city  of 
New  York. 

The  defendants  Whiting,  Barnes  and  Read  claimed  the 
amount  of  the  promissory  note  as  trustees  of  the  creditors  of 
Solomon  Johnson ;  and  the  note  had  been  sent  to  the  defen- 
dant Allen  by  Jamison  for  collection. 

The  defendants  Whiting,  Read  and  Barnes  had  put  in  their 
answer. 
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The  defendantrSamuel  Jamison  junior,  now  presented  a  pe-  1838. 

tition,  asking  that  the  cause  might  be  removed  into  the  next  ^"^^^^^ 
circuit  court  of  the  United  States  to  be  held  in  and  for  the 

southern  district  of  New  York.  jAXisoir. 

Mr.  Jonathan  Miller  mored  upon  the  petition. 

Mr.  Whiting  opposed ;  and  cited  the  case  of  Wardr.  Ar^ 
rtdondo^  1.  Paine's  C  C.  Rep.  410. 

The  Yics-Chabcbllor  ; — As  between  the  complainant  Ofiobtr  1ft. 

and  the  defendants,  the  present  case  comes  within  the  prin- 
ciple laid  down  in  Ward  v.  Arrtdondo.  A  decree  in  relation  to 
the  complainants  right  to  61e  the  bill  is  first  to  be  made ;  and^ 
consequently,  such  complainant  cannot  be  looked  upon  as  a 
mere  nominal  party.    He  has  no  right  in  the  matter  in  con- 
troversy :  but  still,  there  is  something  to  be  settled  between 
him  and  the  defendants  before  the  latter  can  litfgate  together. 
Thus,  if  the  defendants  admit  the  right  of  the  complainant  to 
file  the  bill  and  set  up  no  defence  in  opposition  which  requires 
the  taking  of  testimony,  the  complainant  files  a  replication 
and  then  sets  down  the  cause  for  hearing  and  for  a  decree 
that  they  interplead  and  settle  the  matter  between  them* 
selves ;  and  the  court  dismisses  the  complainant  with  his 
costs.     This  has  got  to  be  done,  as  I  have  said,  before  the 
defendants  contest  together.    Suppose  this  cause  were  now 
removed :  there  nuist  be  proceedings  between  the  complain- 
ant and  the  defendants  f  and  as  some  of  the  defendants  are 
citizens  of  the  same  state  with  the  eompladnani,  the  cause 
cannot  be  removed  at  present. 
I  must  deny  the  motion. 


IS 


186 


CASES  IN  THE 


1888. 


ftoBUfson 

9. 
OBOPSBT. 


Robinson  v,  Cropset  and  others. 


In  order  to  determloo  whether  a  tramactfon  amoanta  to  a  loortf  age  or  a  eoniltioiud  aalc  : 
If  the  deed  or  conveyance  be  accompanied  by  a  condition  or  mMter  of  dafeasanee  es- 
presned  in  the  deed  or  even  contained  in  a  separate  instrument  or  exist  meisly  la  parol 
(let  the  consideration  for  it  ha\  e  been  a  pre-existing  debt  or  a  present  advaaee  of  ■»• 
ney  to  the  grantor)  the  only  enquiry  necessary  to  be  made  la,  whether  the  relailoa  •€ 
debtor  and  creditor  remains  and  a  debt  still  subsista  betwean  the  parttaa  1  For,  tfH  inaa, 
then  the  conveyance  must  be  regarded  as  a  security  for  tlie  payment  and  he  traaliad  In 
all  respects  as  a  mortgage.    On  the  other  hand,  where  the  debt  fbrming  llM  c«Ml4ara' 
tion  fur  the  conveyance  is  extinguished  at  the  time  by  the  eipresa  agraemcnt  of  tiM  par- 
ties or  the  money  advanced  is  not  paid  by  way  of  loan  so  as  to  constitute  a  debt  and  lift- 
bility  to  repay  It,  but,  by  the  terms  of  the  agreement,  the  grantor  baa  the  piltUcfa  o^TO- 
funding  or  not  at  his  election,  there  It  must  be  deemed  purcbaaa  mom9f  and  tiM 
transaction  will  be  a  sale  upon  condition,  which  the  grantor  will  defeat  oaly  by  a  re- 
purchase or  performance  of  the  condition  on  his  part  within  the  time  ilmltai  Ibr  dw 
purchase  and  In  this  way  entitle  himself  to  a  reconveyance  of  the  property. 

Although  equity  will  relieve  against  a  penalty  or  forfeiture  Introduced  for  the  psrposa  of 
iecnrlty  In  a  case  where  compensation  can  be  made,  yet,  when  It  la  Bet  a  ^aasrtai  of 
penalty  or  forfeiture,  but  of  a  privilege  conferred  upon  payment  of  avmey  at  a  stated  pa- 
riod,  Uie  privilege  is  lost  if  the  money  be  not  paid ;  and  the  Court  will  ooi  rcatore  It  to  tha 
party. 


NoVCUwCf  13 
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The  bill  in  this  cause  was  filed  for  the  purpose  of  ascer- 
taining the  effect  of  certain  articles  of  agreement  entered  into 
between  the  complainant,  Alexander  Robinson  and  one  Jolm 
Sharp,  (since  deceased)  on  the  first  day  of  May,  one  thon- 
sand  eight  hundred  and  nineteen  ;  and  the  question  for  the 
court  was,  whether  a  mortgage  had  been  created  or  only 
a  conditional  sale  had  taken  place  7 

In  the  year  one  thousand  eight  hundred  and  seventeen, 
John  Sharp  was  seized  of  a  considerable  real  estate  at 
Brooklyn,  consisting,  amongst  other  property,  of  eight  lots  of 
ground  designated  on  a  map  by  the  numbers  277. 278. 270* 
and  280.  fronting  on  Willow  street,  and  numbers  281.  282. 
283.  and  284.  adjoining  in  the  rear  and  fronting  on  Columbia 
street.  A  large  mansion  house  had  been  erected  at  the  joint 
expense  of  Sharp  and  the  complainant  and  was  so  placed  that 
one  half  of  it  stood  upon  the  lot  No.  282.  and  the  other  half 
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QpoQ  No.  283.  In  order  to  vest  a  title  in  the  complainant  1383. 
to  one  half  of  the  house  and  four  of  the  lots,  John  Sharp  and 
Henrietta  bis  wife  executed  to  him  a  conveyance,  dated  the 
tenth  day  of  December  one  thousand  eight  hundred  and  sev-  cbopsxt 
enteen,  for  lots  numbered  277.  278.  283.  and  284.  It  con-» 
tained  full  covenants  against  incumbrances ;  and,  a  warran- 
ty. The  consideration  expressed  in  the  deed  was  six  thou* 
sand  and  five  hundred  dollars :  but  no  money  was  paid  at 
the  time«  because  Sharp  was  then  indebted  to  the  complain- 
ant— and  a  future  settlement  of  all  accounts  relating  to  the 
pvevioos  indebtedness  and  to  the  building  of  the  house  was 
then  contemplated. 

On  the  first  day  of  May  one  thousand  eight  hundred  and 
DineteeOy  Sharp  was  largely  in  arrear  with  the  complainant ; 
and  they  then  entered  into  an  agreement,  which  was  drawn 
up  by  Sharp,  and  executed  under  their  hands  and  seals — to  the 
purport  and  etiect  following;  Sharp  agreed  to  conveys  to  the 
complainant  the  whole  of  the  house  and  eight  lots,  free  from 
all  incumbrance,  except  a  mortgage  previously  given  there- 
on to  Jacob  and  John  M.  Hicks  for  one  thousand  dollars  and 
interest  from  a  certain  day,  which  the  complainant  was  to 
assume  and  from  which  he  was  to  keep  Sharp  harmless,  '<  said 
sum  of  one  thousand  dollars  being  allowed  by  the  party  of 
"  the  first  part**  (Sharp)  "  out  of  the  purchase  money  of  said 
"  lots."  In  consideration  of  which,  the  complainant  agreed  to 
cancel  and  give   up  a  certain  account^curreht  signed  by 
Sharp  on  or  about  the  sixth  day  of  July  one  thousand  eight 
hundred  and  seventeen  (the  balance  being  three  thousand 
two  hundred  and  ninety-three  dollars  and  eighty- one  cents) 
and  all  interest  due  thereon ;  also,  to  cancel,  assign  or  to 
make  void  two  bonds  and  mortgages  executed  by  Sharp  and 
his  wife  to  the  complainant  in  the  year  one  thousand  eight 
hundred  and  sixteen  upon  property  at  Williamsburgh  and 
Newtown  and  then  held  by  way  of  collateral  security  for  a 
prior  indebtedness,  one  bond  and  mortgage  being  for  fifteen 
hundred  dollars  and  the  other  for  two  thousand  two  hundred 
and  fifty  dollars,  with  all  interest  due  thereon ;  likewise,  to 
assign,  cancel  or  make  over  a  mortgage  given  by  one  Hil- 
dreth  for  four  thousand  five  hundred  dollars,  which  cover- 
ed four  of  the  lots  and  other  property  owned  by  Sharp  and 
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all  the  interest  due  thereon,  and  which  mortgage  the  com- 
plainant held  by  assignment  from  the  mortgagee.    All  these 
things  were  to  be  completed  without  unnecessary  delay. 
Sharp  further  agreed  to  lease  to  the  complainant  part  of  the 
ground  near  the  mansion  house,  which  he  held   under  lease 
from  Jacob  and  John  M.  Hicks,  for  nineteen  years,  at  a 
ground  rent  of  thirty-five  dollars  per  annum  and  taxes.    The 
agreement  then  concluded  with  the  following  clause  :  **  the 
"  party  of  the  second  part,*'  (the  complainant)  "  hereby  gives 
"  the  party  of  the  first  part,**  (Sharp)  "  the  privilege  of  re- 
*'  deeming  said  house  and  lands  within  one  year  from  this 
**  date  for  the  sum  of  eight  thousand  five  hundred  dollars  and 
**  any  further  money  laid  out  of  advantage  to  said  house  ac- 
**  cording  to  a  certain  account,  and  the  mortgage  to  Jacob 
**  and  John  M.  Hicks,  without  any  further  interest  thereon, 
**  the  rents  being  considered  equivalent  for  any  interest,  to 
"  be  tHe  party's  of  the  second  part  from  the  date  of  this.** 

Shortly  after  entering  into  this  agreement.  Sharp  and 
wife,  in  fulfilment  of  it,  executed  another  deed  of  convey- 
ance in  fee  simple  to  the  complainant  of  the  remaining  four 
lots,  subject  to  the  Hicks  mortgage ;  and  this  deed,  bearing 
date  the  first  day  of  May  one  thousand  eight  hundred  and 
nineteen,  and  the  one  previously  executed  under  date  of  the 
tenth  of  December  one  thousand  eight  hundred  and  seven- 
teen (and  which  deeds  comprised  the  eight  lots)  were  duly 
acknowledged  by  the  grantors  and  recorded  on  or  about  the 
twentieth  day  of  May  one  thousand  eight  hundred  and 
nineteen. 

The  complainant,  Alexander  Robinson,  entered  into  pos- 
session of  the  whole  of  the  premises  and  had  remained  in 
possession  ever  since.  Sharp  resided  within  or  in  the  neigh- 
borhood of  the  city  of  New  York  until  his  death,  which  oc- 
curred in  the  month  of  July  one  thousand  eight  hundred  and 
twenty-four ;  and  never  offered  to  redeem  or  repurchase  the 
property  from  the  complainant.  As  respected  the  fulfilment 
of  the  complainant's  part  of  the  agreement  of  the  first  day  of 
May  one  thousand  eight  hundred  and  nineteen,  it  appeared 
that  he  paid  off  the  mortgage  of  one  thousand  dollars  held  by 
Jacob  and  John  M.  Hicks  and  caused  it  to  be  cancelled ; 
and  also  cancelled  and  gave  up  the  Hildreth  mortgage,  of 


vice-chancellor's  court. 


141 


whicfi  be   was  an  assignee,  and  thereby  enabled  Sharp  to 
sell  the  other  parts  of  the  property  which  the  latter  mort- 
gage covered,  and  out  of  which  sales  Sharp  paid,  in  the  year 
one  thousand  eight  hundred  and  nineteen,  to  the  complain- 
ant, for  the  purpose  of  liquidating  outstanding  bills  incurred 
in  building  the  mansion-house  for  which  Sharp  and  the  com- 
plainant were  jointly  liable,  the  sum  of  one  thousand  dollars. 
There  was  no  proof  of  the  complainants  having  ever  given 
up  or  of  his  cancelling  the  account-current  mentioned  in  the 
agreement ;  nor  of  his  afterwards  attempting  to  make  any 
use  of  it  as  against  Sharp  or  enforcing  payment  of  the  bal- 
ance.    Still,  the  mortgages  upon  the  Williamsburgh  and 
Newtown  property  he  did  not  give  up  or  cancel,  but  on  the 
contrary,  having  been  sued  jointly  with  Sharp  for  a  demand 
growing  out  of  the  building  of  the  house  (beyond  what  the 
one  thousand  dollars  was  intended  to  compensate)  and  a  re- 
covery being  had  and  the  amount  of  it  paid  by  the  complain- 
ant, he  filed  a  bill  in  this  court  in  the  month  of  April  one 
thousand  eight  hundred  and  twenty  four  in  order  to  enforce 
the  mortgages  made  upon  the  Williamsburgh  and  Newtown 
property  and  to  be  reimbursed.     He  alleged  it  to  have  been 
a  part  of  the  agreement  of  the  first  day  of  May  one  thousand 
eight  hundred  and  nineteen — although  omitted  in  the  wri- 
ting by  mistake  or  through  fraud  of  Sharp — that  the  mort- 
gages were  to  remain  for  his  indemnity  against  the  demand 
thus  put  in  suit.    The  cause  came  before  the  chancellor, 
who  held,  the  mortgages  were  valid  liens  for  the  amount 
which  the  complainant  had  been  obliged  to  pay ;  and  his 
honor  decreed  a  foreclosure  and  sale  for  the  purpose  of  satis- 
fying the  same.     The  property  was  sold ;  and  out  of  the 
proceeds  the  complainant  was  reimbursed. 

The  bill  in  the  present  cause  was  filed  in  the  month  of  De- 
cember one  thousand  eight  hundred  and  twenty-seven.  The 
defendants  (except  Edmund  Kirby  and  Maria  his  wife,) 
were  Henrietta  the  widow  and  Jane  Sharp  and  others  chil- 
dren of  John  Sharp  deceased ;  while  Kirby  and  wife  were 
creditors  by  judgment  recovered  against  Sharp  in  his  life 
time. 

The  bill  alleged  that,  notwithstanding  the  complainant  in- 
tended and  supposed  himself  to  be  contracting  for  a  purchase 
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of  the  property,  subject  to  the  right  of  Sharp  to  repurchase 
within  one  year  and  not  after,  yet  he  was  then  advised  that 
the  deeds  of  conveyance  of  the  property,  taken  in  connec- 
tion with  the  agreement  (which  was  an  instrument  under 
seal  and  recorded)  might  be  deemed  a  mortgage  and  not  a 
conditional  sale,  in  which  case  the  heirs  and  judgment  credi- 
tors of  Sharp  would  be  entitled  to  redeem ;  and,  although 
no  right  of  redemption  was  set  up,  yet  he  was  apprehensive 
lest,  at  some  future  day,  such  claim  might  arise,  and  was, 
consequently,  desirous  of  having  the  nature  and  extent  of 
his  estate  and  interest  in  the  property  determined  by  the 
court.    He  prayed  to  have  the  agreement  decreed  to  be  one 
for  a  conditional  sale  ;  and,  inasmuch  as  Sharp  had  not  avail- 
ed himself  of  the  condition  of  repurchasing  the  property, 
that  the  estate  and  title  of  the  complainant  might  be  decla- 
red absolute  and  free  from  any  lien,  claim  or  equity  of  re- 
demption by  virtue  of  such  agreement:  or,  if  the  convey- 
ances, taken  in  connection  with  the  agreement,  made  the  es- 
tate and  interest  of  the  complainant  a  mortgage  right  only, 
then  that  an  account  might  be  taken  and  the  defendants  be 
decreed  to  redeem  or  be  foreclosed  and  the  premises  sold 
to  satisfy  the  amount  which  should  be  found  due  to  the 
complainant,  with  costs  of  suit. 


March  11 
18S4. 


Mr.  /.  L.  Mason  and  Mr.  John  Duer  for  the  complainant. 
Mr.  C.  F.  Grim  and  Mr.  Wood  for  the  defendants. 

Thb  Vice-chancellor  : — I  do  not  perceive,  in  the  pro* 
ceedings  between  the  parties,  any  thing  inconsistent  with 
a  purchase  under  the  agreement  of  the  first  of  May  one  thou- 
sand eight  hundred  and  nineteen :  provided  the  agreement 
itself  and  the  circumstances  of  the  case  will  admit  of  its 
being  so  considered. 

The  two  mortgages  were  held  by  the  complainant,  at  the 
time  of  entering  into  the  agreement,  as  security  collateral 
to  the  account  current ;  and  "there  is  nothing  incompatible 
with  this,  in  the  complainant's  stipulation  to  give  up  the  ac- 
count current  and  the  money  due  upon  it  as  a  part  of  the 
consideration  for  a  purchase  and  to  "  assign,  cancel  or  make 


Vice-chancellor's  court.  i« 

▼Old''  the  mortgages  so  far  as  they  were  a  security  collater-     1888. 
al  to  the  account — nor  in  the  a^rreement  or  stipulation  on     '-^'v"^^ 
the  part  of  Sharp,  that  the  same  mortgages  should  stand  as         ^ 
a  security  for  another  purpose,  namely,  of  protecting  the    eaoMnr. 
complainant  from  loss  in  the  event  of  an  unfavorable  ter* 
mination  of  the  suit  at  law  commenced  against  them.     The 
chancellor  must  have  been  satisfied,  by  evidence,  of  such 
being  the  understanding  and  intention  of  the  parties  or  he 
could  not  have  made  the  decree.    The  written  agreement 
was  set  out  in  the  answer  of  the  widow,  who  was  the  prin- 
cipal defendant  in  that  cause ;  and  it  was  relied  upon  by 
her,  (and  claimed  by  the  bill)  as  an  agreement  for  the  pur- 
chase of  all  the  interest  which  her  husband,  John  Sharp,  had 
in  the  house  and  the  eight  lots  of  ground.     And  she  insisted, 
as  (fae  deeds  conveying  the  same  had  been  executed,  that  the 
two  mortgages  and  the  account  current  ceased  to  be  of  any 
efiect,  except  as  part  payment  of  the  purchase  money ;  and 
denied  all  knowledge  of  any  agreement  beyond  what  was 
contained  in  the  written  instrument.    However  they  may 
have  difiered  as  to  the  extent  of  the  agreement,  it  is  obvious, 
from  the  pleadings,  that  the  complainant  and  Mrs.  Sharp 
considered  a  sale  to  be  the  result  and  the  former  a  purchaser 
of  the  Brooklyn  property  and  not  a  mere  mortgagee  by  vir- 
tue of  the  agreement.     Still,  this  does  not.  by  any  means, 
conclusively  determine  the   character  of  the  transaction. 
The  court  was  not  called  upon  to  solve  the  points  and  any 
admission  or  statement  of  Mrs.  Sharp  in  her  answer  could 
not  affect  the  rights  of  her  then  co-defendants,  nor  of  those 
who  are  now  in  a  similar  position. 

The  question  then  is,  upon  the  effect  of  the  written  agree- 
ment :  whether,  under  the  circumstances  disclosed,  it  was  a 
conditional  sale  or  a  mere  mortgage  transaction  7  If  the  for- 
mer, the  right  to  repurchase  or  open  the  sale  is  gone  by  lapse 
of  time;  but  should  it  turn  out  to  be  a  mortgage,  then  it  is  not 
too  late  ior  the  defendants  to  be  let  in  to  redeem. 

It  does  not  become  necessary  to  go  into  an  examination 
of  the  numerous  cases  in  the  books  where  the  question  has 
arisen.  There  appears  to  me  a  marked  test  in  all  such  cases. 
If  the  deed  or  conveyance  be  accompanied  by  a  condition  or 
noatler  of  defeasance  expressed  in  the  deed  or  even  contained 
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1888.  in  a  separate  instrument  or  enst  merely  in  parol — let  the  con- 
sideration for  it  have  been  a  pre-existing  debt  or  a  present  ad- 
vance of  money  to  the  grantor — ^the  only  enquiry  necessary 
to  be  made  is,  whether  the  relation  of  debtor  and  creditor 
remains  and  a  debt  still  subsists  between  the  parties  ?  For 
if  it  does,  then  the  conveyance  must  be  regarded  as  a  securi- 
ty for  the  payment  and  be  treated  in  all  respects  as  a  mort- 
gage :  Slee  v.  Manhattan  Company ^  1.  Page's  C.  K.  56.  On 
the  other  hand,  where  the  debt  forming  the  consideration  for 
the  conveyance  is  eztii^uished  at  the  time  by  the  express 
agreement  of  the  parties  or  the  money  advanced  is  not  paid 
by  way  of  loan  so  as  to  constitute  a  debt  and  liability  to  re- 
pay it,  but,  by  the  terms  of  the  agreement,  the  grantor  has  the 
privilege  of  refunding  or  not  at  his  election,  there  it  must  be 
deemed  purchase  money  and  the  transaction  will  be  a  sale 
upon  condition,  which  the  grantor  can  defeat  only  by  a  re- 
purchase or  performance  of  the  condition  on  his  part  within 
the  time  limited  for  the  purchase  and  in  this  way  entitle  him- 
self to  a  reconveyance  of  the  property. 

All  this  is  fairly  deducible  from  the  cases  referred  to  upon 
the  argument ;  and  more  particularly  from  Goodman  v.  6ri- 
ersonf  2.  B.  &  R  274.  There,  Lord  Manners  held,  that  a  fair 
criterion,  by  which  to  decide  whether  a  deed  be  a  mortgage 
or  not  was,  by  asking :  are  the  remedies  mutual  and  recipro- 
cal and  has  the  grantee  all  the  remedies  to  which  a  mortgagee 
is  entitled  I     And  if,  upon  a  sale  under  a  decree  for  a  foreclo- 
sure, the  proceeds  should  prove  insufficient  to  discharge  the 
amount  and  there  could  be  no  remedy  over  for  the  deficiency 
upon  any  bond,  covenant  or  implied  assumpsit,  he  considered 
it  as  decisive  in  showing  the  transaction  not  a  mortgage,  but  a 
conditional  sale.    And  in  Conway's  Execidors  v.  Alexander^ 
7.  Cx^chy  218.,  Chief  Justice  Marshall  observes,  '<  the  enqui- 
ry p^uai  be,  whether  the  contract,  in  the  specific  case,  is  a 
security  for  the  repayment  of  money  or  an  actual  sale.    If  a 
security  in  the  nature  of  a  mortgage  is  intended,  it  is  neces- 
sary that  the  mortgagee  should  have  a  remedy  against  the 
periBon  of  his  debtor ; — ^if  this  remedy  really  exists,  its  not 
being  reserved  in  terms  will  not  affect  the  case  ;  but  the  re- 
medy must  exist,  in  order  to  justify  a  construction  which 
overrules  the  express  words  of  the  instrument.'' 
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If  we  apply  the  principle  contained  in  these  decmioni  to 
the  case  in  hand,  it  will  not  be  difficult  to  arrive  at  a  correct 
result.     The  agreement  provides  for  cancelling  the  account 
current  with  the  mortgages  held  as  collateral  to  it,  as  well  as 
th«  Hildreth  mortgage.     These  matters  were  evidences  of 
Sharp*8  indebtedness  to  the  complainant ;  and  the  surrender 
of  them  formed  a  part  of  the  consideration  upon  which  the 
deeds  were  to  be  executed  and  delivered.     The  moment  they 
were  delivered,  the  account  and  the  several  mortgages  ceas- 
ed to  be  effectual  in  the  hands  of  the  complainant  as  general 
evidences  of  debt ;  they  became  extinct ;  a  debt  no  longer 
existed  ;  the  same  having  been  converted,  by  force  of  the 
agreement,  into  a  payment  of  so  much  of  the  purchase  mo- 
ney or  satisfied  by  conveying  the  property  to  the  complain- 
ant  and  vesting  him  with  title  and  possession.     In  this  point 
of  view  the  transaction  is  to  be  regarded  as  a  sale ;  and  I 
am  at  a  loss  for  sufficient  grounds  upon  which  to  give  it  a 
different  construction.     There  is  nothing  in  the  agreement 
or  the  facts  of  the  case  to  show  or  from  which  to  infer  an  in. 
tention  to  let  the  debt  remain  with  a  reciprocity  of  remedies 
as  between  mortgagor /ind  mortgagee.    The  circumstance 
of  the  complainant's  afterwards  claiming  to  hold  the  two 
mortgages  on  the  Williamsburgh  and  Newtown  property  for 
another  and  distinct  purpose,  under  a  verbal  agreement  which 
he  succeeded  in  establishing,  has  been  shown  already  not  to 
be  incompatible  with  the  extinguishment  of  the  debt  for  which 
those  mortgages  were  originally  intended  as  a  security. 

Then,  as  to  what  appears  upon  the  face  of  the  written  agree- 
ment itself: — Sharp  was  to  convey  the  house  and  eight  lots 
to  the  complainant  by  deeds  absolute,  containing  covenants 
for  title  and  against  all  incumbrances,  except  the  Hicks'  mort- 
gage ;  and  the  complainant  was,  not  only  to  take  the  proper- 
ty subject  to  such  mortgage,  but,  also  to  assume  the  payment 
of  it  at  all  events  and  keep  Sharp  harmless  against  his  liabil- 
ity on  account  thereof. 

This  was  certainly  requiring  from  the  complainant  more 
than  is  ordinarily  demanded  from  a  person  taking  a  mere  mort- 
gage security  upon  property  already  under  hypothecation  ; 
and  it  goes  far  to  show  that  the  parties  did  not  intend  it  to  be 
a  second  mortgage.  It  is  rendered  still  clearer  that  more  than 
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1833.  a  mortgage  lecurity  was  intended,  by  the  reason  given  in 
the  agreement  for  the  complainant's  assuming  thb  debt  due 
to  Hicks :  "  said  sum  of  1000.  dollars  being  allowed  to  him 
by  Sharp  out  of  the  purchase  money  of  said  lots.*'  Thus 
expressly  acknowledging  the  transaction  to  be  a  sale.  They 
could  use  the  words  **  purchase  money"  upon  no  ether  pro* 
per  ground. 

There  is  another  feature  of  the  agreement  having  a 
tendency  to  mark  its  character.  I  refer  to  the  part 
whereby  the  complainant  becomes  a  sub-lessee  of  a  por- 
tion of  the  contiguous  land  for  a  term  of  nineteen  years  at  a 
rent  of  thirty-five  dollars  per  annum.  It  would  hardly  seem 
to  be  consistent  with  a  mere  mortgage  interest  in  the  com* 
plainant  for  him  to  bear  this  additional  burthen.  As  a  pur- 
chaser and  with  a  view  to  a  permanent  enjoyment  (and  which 
the  fact  would  indicate)  he  might  be  willing  to  do  so ;  but 
not,  if  he  were  to  hold  the  property  only  as  security  for  a 
subsisting  debt. 

I  think  it  is  manifest,  from  this  clause  in  the  agreement  that 
the  parties  intended  a  defeasible  sale  and  not  a  mere  mortgage. 
Nor  is  there  any  thing  in  the  other  parts  of  the  writing  at  va- 
riance with  tihs  conclusion.  The  "  privilege  of  redeeming" 
(within  one  year,)  are  words  not  necessarily  confined  to  the 
case  of  a  mortgage.  They  are  equally  applicable  to  a  sale 
where  the  seller  has  secured  the  right  of  taking  back  the  pro- 
perty upon  a  repurchase ;  and  "  redeem",  "repurchase"  and 
words  of  like  import,  may  be  used  indiscriminately  to  con- 
vey the  same  meaning  in  transactions  of  this  kind. 

Then,  as  to  the  sums  of  money  specified  to  be  paid  upon 
redeeming  the  house  and  lands.  These  are  not  mentioned 
as  monies  owing  in  the  shape  of  a  debt  or  demand  which 
Sharp  was  liable  or  bound  to  discharge.  The  speaking  of 
interest  as  being  compensated  by  rents,  does  not  necessarily 
show  it  to  have  been  interest  upon  a  subsisting  debt :  for  it 
equally  well  applies  to  purchase  money,  provided  such  mon- 
ey was  to  be  refunded.  Judging  of  the  transaction  firom 
what  the  parties  have  subscribed  in  writing  for  the  purpose 
of  making  known  their  meaning,  the  whole  appears  to  be  a 
consistent  act.  It  will  bear  no  other  safe  construction  than 
an  intended  defeasible  sale,  founded,  partly,  upon  a  pre-exist<i 
ing  indebtedness  which  thereby  became  satisfied  and  exlin- 
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•goished :  and  not  a  mortgage  to  secure  a  subsisting  debt. 
Extrinsic  evidence  and  circumstances  out  of  the  written  agree- 
ment have  been  relied  upon,  in  argument  on  both  sides,  as 
elucidating  the  nature  of  the  agreement  and  ascertaining  its 
precise  meaning.  But,  it  is  not  necessary  I  should  go  into 
further  particulars  on  this  subject.  They  do  not  change  the 
views  already  expressed. 

One  further  point,  however,  remains  to  be  noticed.  It  is 
contended,  for  the  defendants,  that  even  should  this  be  con- 
sidered  a  conditional  sale  and  not  a  mortgage  or  security  for 
a  subsisting  debt,  yet  a  Court  of  Equity  may  relieve  against 
SI  forfeiture  for  a  breach  in  failing  to  repay  the  money  in  time, 
because  compensation  can  be  made,  and,  under  the  circum- 
stances, such  relief  ought  to  be  granted.  It  is  a  familiar 
bead  of  Equity  jurisdiction  to  relieve  against  a  forfeiture  or 
penalty,  upon  the  principle  of  making  compensation.  But 
the  present  is  not  a  case  of  forfeiture.  The  owner  of  the 
property,  Mr.  Sharp,  sold  his  estate  ;  and  there  is  no  proof 
of  the  price  having  been  inadequate.  He  made  it  a  part  of 
his  contract — and  I  must  presume  the  price  was  fixed  with 
reference  to  the  event— -of  having  the  privilege  of  redeem- 
ing, or,  which  is  the  same  thing,  repurchasing  within  one  year 
by  paying  a  certain  amount  of  money.  Time,  consequently, 
was  of  the  essence  of  the  contract ;  and  performance  neces- 
sary io  regain  the  estate  with  which,  by  his  voluntary  con- 
tract, he  had  parted : — ^not  that  non-performance  works  a  for- 
feiture and  divests  a  title  and  estate  already  in  him. 

In  such  cases,  equity  does  not  interfere :  because  it  would 
be  varying  the  express  terms  of  the  contract  and  giving  to 
the  party  a  benefit  of  extension  in  point  of  time  for  which 
he  has  not  stipulated.  No  fraud,  accident  or  mistake  is  char- 
ged as  a  cause  of  his  not  having  availed  himself  of  the  priv- 
ilege within  the  time  appointed.  The  true  principle  will  be 
found  in  the  recent  case  of  Datis  v.  Thomas^  1.  Russ.  &l  M. 
506.,  decided,  in  the  first  instance,  by  the  master  of  the  Rolls 
and  afterwards  upon  an  appeal  by  Lord  Chancellor  Brougham, 
and  this  case  may  be  cited  as  having  a  strong  bearing,  in 
other  respects,  upon  the  present  one.  There,  the  plaintiff 
mortgaged  an  estate  and  then,  in  satisfaction  of  the  mortgage 
debt  and  in  consideration  oi  an  additional  sum  paid  to  him,  re- 
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leased  to  the  defendant,  the  mortgagee,  the  equity  of  redemp- 
tion. Some  months  afterwards  the  defendant  demised  to  the 
plaintiff  the  premises,  for  a  term  of  ninety  nine  years,  at  a 
certain  rent ;  and,  upon  the  lease,  stipulated  that  in  case  the 
the  latter  paid  the  rent  regularly,  he  should  be  at  liberty,  at 
any  time  within  five  years,  to  repurchase  the  premises  at  a 
specified  price,  but  if  default  were  made  in  payment  of  the 
rents  at  the  stated  periods,  then  the  agreement  was  to  be 
void.  The  plaintiff  failed  to  pay  the  rents  at  the  periods 
stated ;  but,  within  the  five  years,  he  applied  to  repurchase 
and,  at  the  same  time,  tendered  the  arrears.  The  defendant 
refused  to  permit  the  repurchase  ;  and  the  bill  was  then  filed 
by  the  plaintiff  to  have  the  benefit  of  the  stipulation  or  to  be 
let  in  to  redeem.  Upon  neither  ground  was  the  bill  sustain- 
ed. The  mortgage  no  longer  existed ;  a  right  of  redemp- 
tion was  gone.  And  with  respect  to  the  repurchase,  it  was 
held  to  be  a  privilege  conferred  upon  him,  provided  he  com- 
plied strictly  witn  his  contract ;  and  not  having  done  so  and 
as  no  fraud,  surprise  or  accident  was  alleged,  therefore  he 
had  lost  the  right.  The  principle  of  the  decision  upon  the 
last  point  is  this :  that  although  the  court  will  relieve  against 
a  penalty  or  forfeiture  introduced  for  the  purpose  of  securi- 
ty in  a  case  where  compensation  can  be  made,  yet,  when  it 
is  not  a  question  of  penalty  or  forfeiture,  but  of  a  privilege 
conferred  upon  payment  of  money  at  a  stated  period,  the 
privilege  is  lost  if  the  money  be  not  paid  and  the  court  will 
not  restore  it  to  the  party.     This  is  a  sound  rule. 

I  shall  decree  that  the  defendants,  as  the  representatives 
of  John  Sharp  or  as  standing  in  his  place,  have  no  right 
to  redeem  or  repurchase  under  the  agreement  of  the  first 
day  of  May  one  thousand  eight  hundred  and  nineteen. 
This  is  all  the  complainant  has  asked  for  upon  the  hearing.  I 
am  of  opinion  he  must  pay  the  costs  of  the  defendants  in  the 
present  suit,  saving,  however,  so  much  as  may  have  accrued 
from  the  examination  of  Mrs.  Sharp  as  a  witness.  The  bill 
was  filed  for  the  complainant's  ease  and  to  quiet  his  own  ap- 
prehensions. These  defendants  had  not  questioned  or  even 
threatened  to  impeach  his  title.  I  do  not  perceive  there  has 
been  unnecessary  litigation  on  their  part.  Several  of  them 
are  infants.    The  bill  is  one  of  double  aspect.    It  seeks  an 
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and  iasist  upon  what  was  most  favorable  to  them ;  and  in 
doing  so,  although  they  have  not  succeeded,  I  am  not  dispo- 
sed to  leave  them  burthened  with  costs.  There  are  instan- 
ces of  defendants  setting  up  claims  of  right  and  failing,  and 
yet  are  considered  as  entitled  to  costs  against  a  complain- 
ant :  Beames  an  eosiSy  94.  and  cases  there ;  2.  ChUty*s  Eq. 
Dig.  983.  {%) ;  lb.  934.  (lo) 


Whitau  and  wife  o.  ChsiUK  and  another. 


A  wfA,  kaviif  ft  ftow«r  ef  ftppolntmettt  otmt  penonsltf  in  a  umrrlaf*  MtttomeBt,  msf 
mUm  •  deed  in  ftvor  of  kcr  liiieteiid,  and  tbe  Court  will  carry  it  into  eiTeet :  proridcd 
tlMie  has  been  no  oompalsion.  Bni,  in  decreeing,  the  Court  will  refer  it  to  a  master  to 
«nnUaa  the  wtfe  privatniy,  eiptain  her  righu  to  her,  and  aecertain  whether  ehe  volun- 
maHf  BBnetntad  and  Miiy  eoneenie  to  the  deed. 


Bill  by  husband  and  wife  to  carry  into  effect  an  appoint-  _.    ^.^ 
ment  of  the  wife  in  favor  of  the  husband,  executed  under  a      1933. 
power  contained  in  an  ante-nuptial  settlement.   The  defend-     v^v-^/ 
ants  were  tlie  trustees  of  the  settlement ;  and  the  property  em-  Husband 
braced  by  the  deed  of  appointment  (being  the  avails  of  real^^'S^rV- 
and  personal  property)  had'been  reduced  into  cash  and  was^J^  UUier 
in  the  possession  of  these  trustees.     The  deed  directed  themm  favor  of 
to  pay  over  to  the  husband,  on  his  receipt  in  writing,  sW^fi''^'^^* 
and.singular  the  several  sums  of  money  in  their  hands  be- 
longing to  the  wife,  for  the  sole  and  only  use  and  behoof  of 
the  said  husband. 

The  defendants  suggested  the  insolvency  of  the  husband 
and  of  his  being  in  debt ;  and  that  it  was  on  this  account  the 
ante-nuptial  settlement  had  been  made. 

Mr.  John  AjUkon  for  the  complainants. 

This  is  an  application  by  husband  and  wife,  under  an  ap- 
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pointment  by  the  wife,  for  payment  of  the  proceeds  of  the 
separate  personal  property  of  the  wife,  in  the  hands  of  trus- 
tees; to  the  husband,  as  appointee,  on  his  own  receipt  and 
without  a  settlement. 

I.  Feme  covert  acting  with  respect  to  her  separate  personal 
property,  is  competent  to  act  in  all  respects  as  if  she  were  a 
feme  sole.  She  has  the  complete  property  in  it  and  aiay 
alienate  it  and  all  that  arises  from  it  in  any  manner  she  thinks 
proper:  Clancy,  p.  289.  It  has  been  settled  since  FeUjf* 
place  v.  Georges^  1.  Yes.  Jr.  46,  that  when  personal  estate  is 
actually  given  or  settled  to  the  separate  use  of  a  married 
woman,  she  may  dispose  of  it  as  a  feme  sole :  '2.  Roper  on 
Husband  and  Wife,  185. ;  Peacock  v.  Monck^  2.  Vesey,  Sen. 
107.  When  the  wife  has  an  absolute  interest,  qualified  only 
during  the  coverture  on  account  of  her  condition  as  a  mar- 
ried woman,  since  she  has  in  such  case  a  complete  dominion 
over  the  property  as  if  she  were  a  single  woman,  the  court 
will  order  it  either  to  be  paid  or  transferred  to  herself  or  to- 
her  husband,  with  her  assent :  2.  Roper,  225.  If  she  file  a 
bill  praying  that  it  may  be  transferred  to  the  husband  for  his 
own  use  and  benefit  on  his  own  personal  security,  the  court 
will  so  order  it :  Chesslyn  v.  Smithy  8.  Vesey,  185.  If  there  be 
a  trust  for  the  separate  use  of  a  feme  covert,  with  a  power 
to  her  to  appoint,  but  without  any  particular  form  of  appoint- 
ment, it  appears  that  equity  will  so  far  consider  her  to  have 
the  absolute  control  over  the  subject  of  the  trust  as  to  uphold 
and  enforce  a  disposition  of  it  by  her  in  any  form  in  which 
she  intimates  an  intention  to  that  eflfect :  Clancy,  294. 

In  Clancy  c.  7.  and  in  1.  Hov.  notes  to  Vesey,  p.  49.,  the 
cases  are  pretty  well  collected.  Indeed,  the  wife's  right  to 
do  what  she  pleases  with  her  separate  property  is  now  so 
well  established,  that  a  reference  to  authorities  is  an  act  of 
supererogation.  The  only  questions  in  such  cases  are: 
1st.  Whether  she  has  by  her  deed  an  uncontrolled  power 
and  absolute  right  of  property;  and  2.  Whether  a  set- 
tlement shall  be  first  made.  As  to  the  first  point.  The 
perusal  of  the  deed  of  settlement  shews  her  right  clear- 
ly absolute.  The  words  are  stronger  perhaps  than  they 
are  in  any  of  the  reported  cases.  On  the  second  point, 
she   may  waive   her  equity  to  have  a  settlement;    and 
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she  has  done  so  in  this  case,  by  the  appointment  and  by  the 
bill:  SturgeM  v.  Ccrp^  13.  Vesey,  Jr.  190.  A  reference  to 
a  master  therefore  to  ascertain  such  assent  is  here  unneces- 
sary ;  and  as  the  wants  of  the  family  are  urgent,  we  pray 
an  immediate  decree  to  pay  over,  according  to  the  terms  of 
the  appointment — ^the  balance  being  ascertained  and  ad- 
mitted. 


1633. 


WHITAIX 
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M.ILL.  Schieffelin  for  the  defendants. 


L  By  the  answer  of  the  defendants,  trustees  of  Elizabeth 
Whitall,  it  appears  that  her  husband  James  D.  W.  Whitall, 
is  in  embarrassed  circumstances ;  and  insolvent,  and  it  ap- 
pears by  UdaO  v.  JCenny,  3.  Cowen  R.  590.,  that  even  with- 
out an  ante-nuptial  settlement  in  trust,  where  the  husband 
has  shewn  incapacity  to  manage  his  concerns  or  a  disposi- 
tion to  squander  his  wife's  property,  the  court  will  direct  the 
interest  to  be  paid  to  her  or  to  her  trustee  for  her  benefit. 
The  only  way  in  which  she  can  herself  dispose  of  it  is,  by  con- 
sent in  court  or  out  of  it,  on  an  adequate  provision  being 
made  for  her :  Same  ccue.    Where  the  husband  applies  to 
a  court  of  equity  for  the  control  of  his  wife's  property,  this 
court  will  protect  her  interests  and  make  such  a  decree  as 
is  most  for  her  benefit :  Fabre  and  wife  v.  Colden^  1.  Paige's 
C.  R.  IW,    And  though  in  this  case  now  before  the  vice- 
chancellor,  the  bill  is  filed  by  both  husband  and  wife,  yet  it 
is  to  be  regarded  as  the  sole  application  of  the  husband,  she 
being  under  his  control ;  and  as  to  this  doctrine  see  1.  Paige's 
C.  R.  p.  488.,  where  a  wife  of  a  husband,  addicted  to  in- 
temperance, was  refused  as  a  guardian,  <<  she  being  under 
his  control."    The  rule  that  a  feme  covert  is  to  be  consid- 
ered as  a  feme  sole,  as  to  her  separate  property,  does  not 
extend  to  transactions  with  her  husband :  2.  Vesey,  408.  A 
wife  is  not  capable  of  changing  the  nature  of  her  estate,  be- 
cause she  is  under  coverture :  2.  AtkyrCs  R.  452.  She  cannot 
be  deemed  to  have  waived  her  equity  by  the  bill,  because  a 
bill  by  a  husband  and  wife,  in  her  right,  is  the  bill  of  the  hus- 
band :  2.  Vesey,  666.    Husband  suing  for  the  wife's  proper- 
ty must  make  a  settlement :  2.  Vesey,  562.     The  whole  of 
the  wife's  fortune,  though  she  were  present  and  consenting. 
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not  paid  to  the  husband,  bat  only  a  part  of  it,  the 
being  settled  on  the  wife  and  family :  2.  Yefley,  579.  072. 
In  this  case,  the  answer  of  the  trustees  alleges  the  insolven* 
cy  of  the  husband ;  and  this  forms  a  stronger  reason  for  a 
settlement  on  the  wife,  to  (vevent  her  from  future  want  after 
being  possessed  of  a  fortune  of,  over  thirteen  thousand  dollars. 
The  said  answer  also  states  the  amount  of  advances,  made 
to  the  husband  bv  the  assent  of  the  wife,  and  without  such  ex- 
press  assent ;  and  claims  a  deduction  of  the  amount  of  such 
advances,  with  interest,  from  whatever  monies  the  court 
may  order  to  be  paid  over  to  the  husband  or  any  new  trustee. 
It  also  claims  their  allowances  of  commissions,  costs  and 
charges,  and  consents  that  a  new  trustee  may  be  appointed^ 
and  the  funds  in  their  hands  paid  over. 

As  no  fraud  or  improper  conduct  is  alleged  against  tlie 
trustees,  they  are  entitled  to  all  of  the  above  items ;  and  they 
pray  that,  if  a  decree  be  granted,  directing  the  payment  of 
those  funds,  they  may  be  authorized  to  deduct  thereout  their 
usual  commissions,  advances  and  interests,  and  their  costs 
to  be  taxed.  At  the  same  time,  although  it  would  be  a  relief 
to  them  to  be  discharged  from*  a  trust  of  such  continued  trou* 
ble  and  pains,  they  deem  it  their  duty  to  state,  that  the  pow- 
er and  discretion  of  the  court,  so  usually  exercised  for  the  pro- 
tection of  the  property  of  infants,  femes  covert,  and  other 
persons  under  disability,  eould  not  be  displayed  to  more  be- 
nificent  purposes,  than  preserving,  at  least,  a  portion  of  the 
funds  in  question  in  this  cause,  by  way  of  settlement  for  the 
wife  and  her  family  or  by  being  paid  into  court  to  be  invest- 
ed for  her  and  their  benefit.  As  to  the  construction  of  the 
ante-nuptial  agreement,  and  whether  it  authorises  the  feme 
covert  to  direct  a  conveyance  to  her  husband,  now  that  she 
is  under  his  direction  and  control,  the  trustees  submit  them- 
selves to  the  court,  only  premising  that  it  was  considered 
and  intended  by  the  parties,  at  the  time  of  its  execution,  as 
an  eflectual  preservative  of  her  property,  not  only  from  the 
claims  of  her  husband  or  his  creditors,  but  even  from  the 
possible  controlled  change  of  opinion  and  desires  of  the  feme 
covert  herself. 
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Mr.  J.  AfUkon  in  reply. 

The  learned  counsel  for  the  defendants  has  entirely  mis- 
coBceived  the  well  settled  law  on  this  subject.  Which  pro- 
ceeds on  the  principle  that  where  the  wife  holds  personal 
property  for  her  own  use  as  a  feme  sole,  she  must  have  it 
with  all  its  privileges  and  incidents,  one  of  which  is  the  ab- 
solute jusdisponendi :  2.  Koper,  185.  The  property  beiag 
her  own,  she  may  do  with  it  what  any  other  owner  may  and 
if  they  are  laboring  under  family  difficulties  and  embarrass- 
ments merely,  it  may  be  the  very  case  in  which  the  welfare 
of  herself,  her  husband  and  children  may  most  peremptorily 
demand  its  devotion,  to  the  pa}n!nent  of  debts  and  the  set- 
ting the  head  of  the  family  forth  again  in  the  world  for  the 
common  benefit  of  the  wife  and  children :  2.  Roper,  232. 
The  cases  cited  by  the  defendant's  counsel  are  inapplicable. 
The  only  case  from  which  he  directly  draws  any  position, 
viz :  Udatt  v.  Kenny^  3.  Cow.  590.  is  totally  dissimilar  to 
this  case.'  1.  The  wife  was  an  infant.  2.  The  hu8l>and 
had  appointed  her  interest,  she  joining  in  the  assignment. 
3.  This  assignment  was  of  a  fraudulent  character,  and  her 
act  void.  4.  The  wife  applied  to  rescind  it,  and  have  her 
equity.    5.  The  husband,  a  drunkard,  &c. 

There  are  other  features  which  brought  this  case  under  the 
received  principle  that  the  wife  has  an  equity  to  a  settle- 
ment which  she  has  a  right  to  waive  or  to  insist  upon ;  and 
here  she  insisted  on  it.    The  other  cases  cited  need  no  com- 
ment, the  wife  is  not  hostile  in  this  case,  but  assenting,  and 
anxious  to  use  her  property  for  the  common  benefit  of  her 
husband  and  herself.    It  is  not  a  case  for  a  settlement,  the 
wife  is  of  full  age,  and  does  not  ask  it.    Such  interferenc 
would  not  be  a  kindness  to  the  family — she  has  confidence 
in  her  husband  and  chooses  that  he  shall  have  her  property 
with  her  person.    It  is  true  there  is  an  allegation  of  the  hus- 
band's insolvency  in  the  answer,  but  it  is  equally  true  it  is 
unfounded,  and  whether  true  or  false  it  does  not  aflfect  tiie 
case  to  the  disadvantage  of  complainant's  application.     If 
there  are  embarrassments  of  a  pecuniary  character,  then  the 
money  is  the  more  needed.     A  reference  to  a  master  is 
only  made  to  ascertain  whether  the  wife  acted  without  co- 
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ercion,  but  when  she  joins  in  the  bill  this  is  unnecessary^  the^ 
court  makes  the  same  decree  upon  the  bill  as  in  the  case  of 
any  other  person  sui  juris :  Essex  v.  Atkins^  14.  Yes.  542.  f 
AUen  V.  Passworth^  1.  Yes.  Senr.  163.  We  therefore  pray 
a  decree  that  the  trustees  pay  over  &c.y  pursuant  to  the  ap- 
pointment ;  and  we  have  no  objection  to  the  allowances  they 
pray  for^  which  we  consider  just,  viz.  1.  The  money  ad- 
vanced with  wife's  assent.  2.  The  money  advanced  on  the 
strength  of  this  fund,  without  her  assent.  3.  Their  conmus* 
sions ;  and  4.  Their  costs  and  charges. 


Apri  21.  Tbb  Yicb  Char cblix>r  : — I  am  asked  to  give  efiect  to  aD 
appointment  by  a  married  woman,  in  favour  of  her  husband, 
executed  by  her  under  a  power  contained  in  a  marriage  set- 
tlement The  only  question  is,  whether  the  court  is  bound  to 
carry  the  appointment  into  effect,  by  decreeing  the  money  to 
be  made  ovei^to  the  husband  ?  There  was  formerly  some 
doubt  in  the  case. 

When  such  cases  first  came  before  Lord  Thurlow,  he  hesi- 
tated ;  but  upon  an  examination  of  authorities,  he  decided 
that  althoi%h  the  deed  might  be  direct  to  the  husband,  yet 
still  the  court  would  have  to  give  effect  to  it  And  since  his 
time,  such  a  deed  has  been  declared  to  be  valid :  unless  undue 
influence  could  appear.  All  the  court  can  do  is  to  watch  such 
an  act  with  jealousy ;  and  therefore,  the  utmost  I  can  do  is 
to  throw  around  the  transaction  a  scrutinizing  guard,  to  as- 
certain if  the  deed  has  been  fairly  and  voluntarily  executed. 
Let  the  decree  direct  a  reference  to  a  master  to  examine  the 
wife  apart  from  the  husband  to  ascertain,  under  what  cir- 
cumstances she  executed  the  deed ;  as  also  whether  sbe  still 
consents  to  its  being  carried  into  effect.  The  master  will 
take  care  to  inform  the  wife  of  her  rights  and  to  notify  her 
that  she  may  still  dissent  and  the  court  will  protect  them  if 
she  requires  it  If  the  master  finds  that  the  deed  was  duly  ex- 
ecuted and  that  the  wife  freely  consents,  then  he  may  proceed 
to  state  an  account  of  the  amount  in  the  hands  of  the  trustees 
and  upon  the  coming  in  and  confirmation  of  the  master's  re- 
port Uie  decree  may  be  that  the  trustees  pay  over  the  monies 
to  the  husband,  after  deducting  the  charges  and  claims  set  up 
by  them. 
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N.  The  following  was  the  form  of  Hm  decree,  ai  settled 
by  the  court. 

^*  It  is  ordered,  adjudged  and  decreed,  that  it  be  referred  to 

^^  Frederick  Db  Peyster,  Esquire,  one  of  the  masters  of  this 

^  Court,  to  take  proof  as  to  the  due  execution  of  the  deed  or 

^  instrument  of  appointment  mentioned  in  the  pleadings  in 

*'  this  cause  as  having  been  executed  by  the  said  Elizabeth 

**  Whitall(late  Elizabeth  Mc.  Kie)  in  favour  of  her  husband, 

^  James  D.  W.  Whitall ;  and  whether  at  the  time  of  execut- 

**  ing  the  same,  she  was  of  full  age  and  not  under  any  restraint ; 

^  and  that  the  said  master  ascertain,  upon  a  private  examina^ 

^  tion  of  the  said  Elizabeth  apart  from  her  said  Husband,  whe« 

««thershe  executed  the  said  instrument  of  appointment  with- 

*' out  any  fear,  threats  or  compulsion  of  her  said  husband, 

''  and  whether  she  the  said  Elizabeth  is  still  willing  and  freely 

^  consents  that  the  money,  in  the  hands  of  the  defendants,  as 

^*  her  trustees,  be  paid  over  to  her  said  husband  according  to 

^  the  said  instrument.     The  said  master  first  explaining  to 

^her,  the  said  Elizabeth,  the  right  which  she  has  under  and 

"  and  by  virtue  of  the  ante-nuptial  agreement  to  have  the  said.. 

'*  fund  remain  in  the  hands  of  trustees  or  invested  by  order  of 

*«  this  Court  for  her  the  said  Elizabeth's  sole  and  separate  use. 

^«  And  it  is  further  ordered,  adjudged  and  decreed,  that  if  the 

^'said  maateT  shall  find  the  said  deed  of  appointment  to  be 

**  well  executed  and  that  she  the  said  Elizabeth  consents  as 

^  aforesaid,  chat  then  he  proceed  to  take  and  state  an  account 

^  between  the  said  Elizabeth  and  the  said  defendants  of  the 

^'  trust  fund  in  the  hands  of  the  said  defendants  ;  and  that  the 

'^  sidd  master,  in  taking  such  account,  make  all  proper  allow- 

'^ances  to  the  said  defendants  for  their  legal  commissions  and 

**  for  the  sums  advanced  by  them  to  the  said  Elizabeth  and 

^  to  her  said  husband  out  of  or  upon  the  credit  of  the  said 

**fund.    And  upon  the  coming  in  and  confirmation  of  the  said 

**  report,  the  said  defendants  pay  to  the  said  James  D.  W. 

*'  Whitall  on  his  own  receipt  such  balance  as  shall  be  found 

*'  due  as  aforesaid  to  the  said  Elizabeth,  less  the  amount  of 

*^  the  costs  of  this  suit  as  hereinafter  mentioned.     And  upon 

**  the  refusal  so  to  do  that  execution  issue  therefor.    And  it 

**  is  further  ordered,  adjudged  and  decreed  that  the  said  de- 

**  fendants  be,  upon  payment  of  the  same  to  the  said  James 
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1888.      <i  D,  w^  Whitall,  discharged  from  their  trust  in  the  premise*. 
^  And  it  is  further  ordered,  adjudged  and  decreed,  that  oat 
^«         **  of  the  said  fund,  the  costs  and  charges  of  the  respective  so- 
WHUBIAB.  «« licitors  for  the  complainants  and  defendants  to  be  taxed  be 
**  first  paid  by  the  said  defendants." 


AiiH  Marsh,  widow  and  administratrix  of  David  Marsh,  Jr. 
deceased  v.  WhebiiEr  and  another,  executors  of  David 
Marsh,  Senr.  deceased,  et  ah 


A  devisor  nifty  give  to  hie  devisee  either  lend  or  the  prlee  of  land  it  hit  pletNie ;  n^  ih« 
devisee  most  receive  It  In  the  qnallty  in  which  it  Is  given  and  cannot  Intercept  the  par- 
poee  of  the  devisor.  If  it  be  the  purpose  to  give  land  to  the  deviaee,  the  land  wlA  dee* 
eend  to  hit  heir,  and  if  it  be  the  porpoee  of  the  devisor  to  give  the  price  of  land  to  the 
devisee,  It  will,  like  other  mon^,  he  part  of  his  penonal  estate. 

If  one  of  several  devisees  dies  in  the  lifetime  of  the  devisor  and  the  heir  of  the  deviaee 
stands  In  his  place,  the  purpose  of  a  sale,  for  the  convenience  of  a  division,  still  rentalnn 
and  the  share  of  the  one  dying  will  pass  as  money  and  not  aaland.  But,  In  the  event 
of  all  the  devisees  dying  in  the  lifetime  of  the  devisor,  the  puipose  of  a  sale  for  the  aako 
of  a  division,  may  no  longer  be  applicable,  and^the  heln  will  take  the  whole  Interest  aa 


When  distinct  legacies  are  given  to  Individuals  or  an  aggregate  fund  is  dhected  to  he  divl* 
ded  among  them  in  equal  shares,  without  the  benefit  of  survivorship,  their  Interests  are 
several  and  if  any  of  them  die  before  the  abarss  are  vested,  what  was  Intended  for  Uieai 
will  fall  Into  the  residue. 

Itiere  are  cases  of  a  legacy  lapdng  where  the  party  Interested  dies  after  the  teataior,  pro- 
vided it  happen  before  the  legacy  Is  payable.  But  In  order  to  have  this  effect.  It  mnst 
dearly  appear  that  the  time  of  payment  is  made  the  substance  of  the  gift,  and  that  the 
feaiator  meant  the  time  of  payment  to  be  the  period  when  the  legacy  should  vest ;  and 
if.  In  such  ease,  the  legatee  happens  to  die  before  the  time  arrives,  ahhongh  after  the 
testator's  decease,  the  legacy  neceesarily  fails.  On  the  other  hand,  if  the  gift  Is  Immedi- 
ate and  the  payment  only  Is  postponed  to  a  ftiture  period  (let  It  be  of  definite  or  nncer- 
tain  duration  and  dtotlnct  from  the  gift)  the  legacy  Is  vested  and  the  death  of  the  legatee 
after  the  testator  will  not  defeat  it. 

If  lands  are  devised  or  deoeend  to  the  heir,  ehaiged  witii  the  payment  of  a  peennlwy  lega- 
cy to  some  third  perMo,  payable  at  a  future  day  or  npon  some  subsequent  event,  and 
the  legatee  happen  to  die  before  the  time  appointed  for  payment,  the  law  fkvors  the  heir 
•adconsldeis  the  legacy  lapeed. 

The  true  rule  with  respect  to  the  vesting  of  legacies  payable  ont  of  real  estate  la  this: 
where  the  gift  Is  Immediate  but  the  payment  postponed.  It  Is  contingent  and  will  fhll  If 
the  legatee  dies  before  the  time  of  payment  arrives ;  but  where  the  payment  la  poelpo- 
ned.  In  regard  to  the  convenience  of  the  person  and  the  circumstances  of  the  eetate 
ehaiged  with  the  legacy  and  not  on  account  of  the  age,  condition  or  clrcnmetanecs  of 
the  legatee.  It  will  he  vested  and  must  be  paid,  although  the  legatee  should  die  before 
the  time  of  payment. 

D.  M.  by  his  will,  dispoerd  of  the  residue  of  bis  estate  as  ft>Hows:  "  I  will,  order  and  di- 
rect all  the  rest,  residue  and  remainder  of  my  real  and  personal  estate  to  be  eold  after  the 
expiration  of  one  year  from  the  time  of  my  decease.  And  I  hereby  authorise  and  em- 
power my  ezecnton  and  exeentrix  to  sell  and  convey  the  said  rest,  realdae  andiemalnrtw 
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proceeda  of  tbe  sale  thereof  and  th«  proceeda  of  the  sale  of  the  Mid  net,  realdae  and  re- 

malnder  of  my  real  eetate,  I  give,  derlae  and  bequeath  the  ■ame  aa  foUowa,  to  each  of 

ny  aaiddaufbteCB**  (nmming  tUm)  "  the  aiim  of  fSOO.  and  the  residue  thereof  to  my 

aoQs'*  inawdng  tkem)   "  to  be  equally  divided  between  them  ahare  and  ahare  alike.  V* 

Aad  to  eaaa  either  of  them  ahaU  have  departed  thla  life  before  me,  leaviag  lawful  laaue,   WflOBBLXR* 

then  hla  portion  thereof  to  go  to  aueh  iaaue."    One  of  the  aona  died  after  the  testator, 

leaTing  a  widow  but  no  children.    The  ezeeuton  had  aold  the  real  estate  and  the  pro. 

cecda  of  the  peiaonalty  remained  in  their  henda.    Upon  a  bill  filed  by  the  widow  of  the 

decoaaedaon :  It  was  BnLi>,  that  the  ahare  left  to  the  latter  waa  to  be  eonaldered  aa  per- 

■ooal  ertate,  and  that  the  legacy  did  not  lapaci  bat  would  go  to  hia  widow  and  next 


David  Marsh  the  elder,  by  his  will,  dated  the  thirteenth  day  January  6. 
of  June  one  thousand  eight  hundred  and  thirty-one,  after  di-  ^ 
reeling  payment  of  his  debts  and  devising  a  house  and  lot  of  i|^, 
land  to  bis  daughters  for  life,  with  remainder  in  fee  to  his 
grand-children,  disposed  of  the  residue  of  his  estate  in  the  ^^^^'^  ^ 
following  words :  •*  I  will,  order  and  direct  that  all  the  rest,^^[|^* 
residue  and  remainder  of  my  real  and  personal  estate  be 
sold,  after  the  expiration  of  one  year  from  the  time  of  my  de- 
cease. And  I  hereby  authorize  and  empower  my  executors 
and  executrix  to  sell  and  convey  the  said  rest,  residue  and 
remainder  of  my  real  estate  accordingly.  And  as  to  the  said 
residue  of  my  personal  estate  and  the  proceeds  of  the  sale 
thereof,  and  the  proceeds  of  the  sale  of  the  said  rest,  residue 
and  remainder  of  my  real  estate,  I  give,  devise  and  bequeath 
the  same  as  follows,  that  is  to  say,  to  each  of  my  said  daugh- 
ters, Maria,  Ann  and  Eliza  the  sum  of  five  hundred  dollars 
and  the  residue  thereof  to  my  sons  Effingham  W.  Marsh, 
David  Marsh,  Jr.,  Matthew  Marsh  and  William  Marsh,  to 
be  equally  divided  between  them  share  and  share  alike. 
Aj&d  in  case  either  of  them  shall  have  departed  this  life  be- 
fore me,  leaving  lawful  issue,  then  his  portion  thereof  to  go 
to  such  issue.^  Then  followed,  by  way  of  proviso,  a  power 
to  the  executors,  in  their  discretion,  to  lease  from  year  to 
year  or  for  a  term  not  exceeding  three  years  a  house  and 
lot  on  the  comer  of  Houston  street  and  the  Bowery  in  the 
city  of  New  York  (being  a  part  of  the  real  estate  directed  to 
be  sold)  and  to  divide  the  rents  equally  between  his  before- 
named  sons ;  and  with  tbe  same  direction,  in  case  either  of 
them  should  have  died  before  him,  leaving  lawful  issue,  for 
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1888.  the  latter  takii^  the  share  of  the  one  so  djring.  He  then  ap- 
pointed his  daughter  Maria  and  the  defendants  Andrew  C. 
Wheeler  and  John  Perrin  his  executrix  and  executors  of 
his  will. 

The  testator  died  on  the  twenty-ninth  day  of  July,  one 
thousand  eight  hundred  and  thirty-one,  possessed  of  consid- 
erable real  and  personal  estate.  He  left  four  sons  and  three 
dau^ters  him  surviving.  But  before  the  end  of  one  year 
from  his  death  and  on  the  fifteenth  day  of  July  one  thousand 
eight  hundred  and  thirty- two»  David  Marsh  the  younger*  one 
of  the  sons,  died  intestate,  without  issue  and  leaving  the  com- 
plainant his  widow.  She  also  had  become  his  adminis- 
tratrix. 

About  a  year  and  eight  months  after  the  death  of  the  testa- 
tor, the  executors  sold  all  the  real  estate  which  was  direct- 
ed  to  be  so  disposed  of,  saving  one  lot  of  ground.  The  pro- 
ceeds of  the  personal  estate  remained  in  their  hands. 

The  c(Knplunant,  as  the  widow  and  administratrix  of  Da- 
vid' Marsh  the  younger,  claimed  the  proportion  of  the  pro- 
ceeds of  real  and  personal  estate  which  her  husband  would 
have  been  entitled  to,  if  living ;  and  she  now  filed  her  bill 
for  an  account  and  payment  of  it. 

Mr.  7.  &  Bradjf  for  the  complainant. 

Mr.  C.  JL  Disoaway  for  the  defendants. 

Afril%l.  Thb  Yicb-Chajicbllor : — The  general  question  in  this 
case  is,  whether  the  complainant,  widow  and  admmistratrix 
of  David  Marsh  the  younger,  is  entitled  to  any  share  or  por- 
tion of  the  estate  of  David  Marsh  the  elder,  and  if  so^  how 
much? 

The  real  estate  is  not  devised  to  the  executors,  nor  was 
the  legal  title  vested  in  them  by  operation  of  law.  And 
from  not  being  expressly  devised  to  any  one,  it  descended  to 
the  heirs  at  law:  subject  to  the  power  of  sale  conferred 
upon  the  executors.  The  power  here  given  is  a  general  one 
in  trust,  coming  under  the  statute  (1.  R.  S.  732.  §.  77.  94.), 
and  is  imperative  upon  the  grantees  of  the  power  (§.  96). 
It  operates  as  an  incumbrance ;  and  when  it  is  executed,  the 
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same  oyerreaches  and  divests  the  legal  title  and  estate  in      1BS8. 
the  heirs.     The  power  could  not  be  executed  until  after  the 
expiration  of  one  year  from  the  testator^s  death;  but,  the 
moment  it  was  executed,  the  legal  title  passed  to  the  purcha- 
ser and  the  purchase  money  became  assets  in  the  hands  of 
the  executors — like  the  proceeds  of  the  personal  estate  and 
for  the  same  general  purposes.     The  obvious  intention  of 
the  testator  was  to  convert  the  whole  of  his  real  estate,  with 
the  exception  of  the  house  and  lot  devised  to  his  daughters, 
into  money,  in  order  to  have  the  proceeds  taken  as  a  part  of 
his  penoiud  estate,  to  have  them  blended,  and  all  disposed 
of  together  and  as  one  fund  in  payment  of  debts  and  legacies 
of  five  hundred  dollars  apiece  to  the  daughters  and  so  as*  to 
have  the  remainder  divided  between  the  four  sons  as  residu- 
ary legatees.    The  conversion  here  intended  is  a  conversion 
**  out  and  out  f  and  its  effect  is  **  to  impress  the  real  estate 
with  the  quality  of  money,  so,  that,  after  the  testator's  death, 
it  shall  be  taken  to  have  existed  as  money  previously  to  his 
death  and,  therefore,  be  considered,  to  all  intents  and  purpo- 
ses, part  of  his  general  personal  estate  :^  Ram  on  Assets^ 
206.    The  diflference  in  the  effect  of  conversions  of  this  kind 
is  folly  explained  by  the  author  just  quoted ;  and  the  doc- 
trine may  also  be  found  in  Smith  v.  Claxton^  4.  Mad.  484. 
In  this  case,  Sir  John  Leach,  V.  C,  upon  a  review  of  all  the 
cases,  states  certain  general  principles  which  admit  of  clear 
and  decisive  application  in  determining  the  effect  of  a  con- 
version where  the  object  and  purpose  of  it,  partially  or  whol- 
ly, fails.    He  observes,  ^'  a  devisor  may  give  to  his  devisee 
either  land  or  the  price  of  land  at  his  pleasure ;  and  the  dev- 
isee must  receive  it  in  the  quality  in  which  it  is  given  and 
cannot  intercept  the  purpose  of  the  devisor.     If  it  be  the 
purpose  to  give  land  to  the  devisee,  the  land  will  descend  to 
his  heir ;  and  if  it  be  the  purpose  of  the  devisor  to  give  the 
price  of  land  to  the  devisee,  it  will,  like  other  money,  be  part 
of  his  personal  estate."    And  he  puts  the  case,  where  a  tes- 
tator directs  his  land  to  be  sold  and  the  produce  divi- 
ded between   several,  there  the  obvious  purpose  is   that 
the  sale  is  to  be  made  for  the  convenience  of  division  and 
they  take  their  several  interests  as  money  and  not  land.  So^ 
if  one,  of  several  devisees,  dies  in  the  lifetime  of  the  devisor 
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18S9.  and  the  heir  stands  in  his  place,  the  purpose  of  a  sale^  for  the 
convenience  of  a  division,  still  applies  to  the  case  in  the  event 
which  has  happened  and  the  share  of  the  one  dying  will  pass 
as  money  and  not  land.  But  in  the  event  of  all  the  devisees 
dying  in  the  lifetime  of  the  devisor,  the  purpose  of  such  a 
sale,  in  an  event  of  the  kind,  could  have  no  application  to  the 
case  and  the  heir  would,  consequently,  take  the  whole  inter- 
est as  land. 

The  same  able  judge,  in  the  subsequent  case  of  Dixen  v. 
Dawson^  2.  S.  &  S.  327.  adhered  to  the  principles  stated  by 
him  in  Smith  v.  ClaxUm,  namely,  that  where  the  whole  land 
is  properly  sold  by  trustees  and  there  is  only  a  partial  dispo- 
sition of  the  produce  of  the  sale  (owing,  for  instance,  to  the 
failure,  by  death,  of  a  devisee  to  take)  there  the  surplus  be- 
longs to  the  heir  as  money  and  not  as  land,  (and  on  this 
point  see  Chreen  v.  Jackson^  5.  Russ.  85.)  In  the  case  of 
Dixon  V.  Dawson^  this  point,  amongst  others,  arose :  The 
testatrix,  at  her  death,  left  Philip  Dixon  her  heir  at  law ;  and 
her  real  estate  was  sold  by  trustees  in  execution  of  the  trusts 
of  her  will  during  the  life  time  of  this  Philip  Dixon.  He 
died,  however,  before  the  trusts  of  the  will  were  completed ; 
and  there  being  a  surplus  arising  from  the  real  estate  be- 
yond the  particular  purposes  of  the  will,  and  which  came  to 
him  as  heir  at  law,  the  question  was,  whether  it  vested  in 
him  as  land  or  money  and  belonged  to  his  heir  or  personal 
representative.  The  vice-chancellor  held,  the  surplus  to  be« 
long  to  the  personal  representative. 

I  am  entirely  satisfied  with  the  principle  raised  in  these  decis- 
ions and  with  the  rules  there  laid  down ;  and,  applying  them 
to  the  case  now  under  consideration,  it  is  plain  that  the  share 
left  to  David  Marsh  the  younger,  whoever  may  be  entitled 
to  it,  is  to  be  regarded  as  personal  estate.  The  sale  direct- 
ed by  the  will  was  obviously  for  the  purpose  of  more  con- 
veniently effecting  a  division  among  the  sons  as  well  as  for 
paying  the  legacies  to  the  daughters ;  and  this  purpose  re- 
mains applicable  to  the  case  whether  all  the  sons  be  living 
or  one  of  them  be  dead.  I  am  of  opinion  the  matter  in  con- 
troversy must  be  considered  as  money  or  personal  estate  in 
the  hands  of  the  executors ;  and,  that,  if  any  right  vested  in 
David  Marsh  the  younger  which  can  now  be  claimed  under 
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him,  It  is  a  right  to  money  and  not  to  land :  and,  consequent-      1883. 
ly,  that  it  belongs  to  the  personal  representative  and  not  to 
his  heirs  at  law. 

This  point  being  settled,  I  proceed  to  consider  the  next 

important  question :  whether  the  right  of  David  Marsh  the 

younger,  as  residuary  legatee,  was  vested  so  as  to  pass,  upon 

his  death,  to  his  personal  representative  or  was  contingent 

and  merged  in  the  estate  ?  I  put  the  question  in  this  way, 

because  it  is  certain  the  share  of  David  Marsh  the  younger 

did  not  go  to  the  surviving  brothers.     The  bequest  is  not  to 

them  in  joint  tenancy.     There  are  no  words  of  survivorship ; 

and  when  distinct  legacies  are  given  to  individuals  or  an 

aggregate  fund  is  directed  to  be  divided  among  them  in  equal 

shares,  tbeir  interests  are  several  and  if  any  of  them  die  be- 

fore  the  shares  are  vested,  what  was  intended  for  them  will 

&I1  into  the  residue :  because  the  benefits  intended  for  the 

deceased  legatees  are  not  given  over  to  the  survivors :  Page 

V.  Pagtf  2.  P.  Wms.  469.    Hence,  in  the  case  of  a  joint 

tenancy,  the  death  of  one  will  not  occasion  a  lapse,  but,  in 

the  otl^r,  such  an  event,  under  certain  circumstances,  will 

defeat  the  legacy  or  share  (of  the  deceased)  in  the  aggregate 

fund. 

Then,  as  to  the  question  of  lapse.  The  ordinary  case  in 
which  it  happens  is,  where  the  intended  legatee  dies  before 
the  testator  and  there  is  no  express  limitation  or  bequest 
over.  In  the  present  instance,  the  testator  has  undertaken 
to  guard  against  a  lapse  which  might  happen  by  the  death  of  ei- 
ther of  his  sons  before  him,  by  giving  the  shares  over  to  their 
lawful  issue,  in  case  they  had  any.  These  events,  however, 
have  not  happened.  David  died,  without  issue,  after  the 
testator.  Still,  there  are  cases  of  a  lapse  where  the  party 
interested  dies  after  the  testator,  provided  it  happen  before 
the  legacy  is  payable.  And  yet  to  have  this  effect,  it  must 
clearly  appear  that  the  time  of  payment  is  made  the  sub- 
stance of  the  gift  and  that  the  testator  meant  the  time  of  pay- 
ment to  be  tbe  period  when  the  legacy  should  vest;  and,  in 
such  a  case,  if  the  legatee  happens  to  die  before  the  time  ar- 
rives, although  after  the  testator's  decease,  the  legacy  ne- 
cessarily fails.  On  the  other  hand,  if  the  gift  is  immediate 
and  the  payment  only  is  postponed  to  a  future  period  (let  it 
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be  of  a  definite  or  uncertain  duration  and  distinct  fVom  t6tf 
gift)  the  legacy  is  vested  and  the  death  of  the  legatee  after 
the  testator  will  not  defeat  it  This  rule  has  been  adopted 
by  courts  of  equity  and  is  established  as  a  rule  of  construc- 
tion in  relation  to  legacies  out  of  personal  estate  for  the  sake 
of  preserving  an  uniformity  of  decision  with  the  eccleaiasti* 
cal  coiuls  over  matters  of  which  they  have  concurrent  jo* 
risdiction — the  latter  courts  having  borrowed  it  firom  the 
civil  law.  And,  now,  let  us  apply  it  to  the  present  case* 
There  is  certainly  nothing  in  the  will,  so  fiur  as  the  per- 
sonal estate  is  concerned  (and  I  am  now  considering  the 
personal  estate  apart  from  the  proceeds  of  the  real  estate^ 
but  what  admits  of  the  construction  of  an  immediate  and 
absolute  gift.  The  words  are  **  and  as  to  the  said  residue 
of  my  personal  estate" — ^the  testator  having  previously  di* 
rected  payment  of  debts  and  the  personal  estate  being  the 
primary  fund  for  the  purpose — **  and  the  proceeds  of  the  sale 
thereof" — Shaving  also  previously  directed  a  sale  to  take 
place  after  the  expiration  of  a  year — ^*  I  give,  devise  and  be* 
queath" — in  conjunction  with  the  proceeds  of  the  real  estate— 
*'  the  same  as  follows,  &c." :  that  is  to  say,  the  pecuniary 
legacies  to  his  daughters  and  the  residue  to  his  sons  in  equal 
shares.  The  time  appointed  for  the  conversion  of  all  the 
personal  estate  into  money  and  for  payment  or  a  division  of 
it  amongst  the  legatees,  is  distinct  from  the  gift.  The  tes« 
tator  was  probably  aware  of  the  law  allowing  one  year  to 
elapse  before  executors  can  be  required  to  pay  legacies.  The 
directions  in  the  will,  with  regard  to  time,  seem  to  have 
been  intended  for  no  other  purpose  than  to  impress  more 
strongly  upon  the  executors  an  observance  of  the  duty  which 
the  law  itself  would  impose.  The  time  mentioned  in  tlie 
will,  namely,  one  year  from  the  death  of  the  testator,  amounts 
to  no  more  than  a  direction  as  to  the  manner  of  raising  and 
paying  the  legacies :  and  not  of  fixing  the  period  for 
their  vesting.  The  circumstance  of  the  will's  contain- 
ing no  provision  against  the  lapse  of  any  of  the  legacies  in 
case  of  the  dying  of  legatees  after  the  testator  and  within  a 
year,  appears  to  me  a  strong  indication  of  his  intention  to* 
make  the  legacies  vested  ones :  more  especially  as  he  has 
provided,  to  a  certain  extent,  against  the  contingency  of  any 
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lAHa  sons  dying  before  him,  and  whereby  their  legacies     1833. 
would  have  been  entirely  disappointed. 

In  Lawtker  v.  Condon^  2.  Atk.  127.  Lord  Hardwicke  pla- 
ced great  reliance  upon  such  a  circumstance  in  settling  the  whsujou 
Gonstmetion  of  a  will  and  determining  the  effect  of  a  similar 
event 

I  am  satisfied  upon  this  part  of  the  case.  A  lapse  has  not 
taken  place,  so  far  as  the  proceeds  of  the  personal  estate  is 
disposed  of  in  legacies. 

1b  there,  then,  any  distinction  to  be  made  in  respect  to  the 
avails  of  the  real  estate  7  The  rule  with  respect  to  the  sink- 
ing of  legacies  charged  upon  and  payable  out  of  real  estate 
is  somewhat  difierent;  and  there  are  cases  where  it  has 
been  held  that  a  legacy,  made  up  partly  of  personal  estate 
andpartly  of  money  charged  upon  lands  and  to  be  raised 
out  of  the  same,  has,  so  far  as  regarded  the  personal  es- 
tate, vested ;  and  lapsed  as  to  the  part  which  was  to  come 
ont  of  the  realty.  But,  in  no  case  has  this  been  decided 
mhexe  the  real  estate  was  ordered  to  be  sold  and  convert- 
ed, out  and  out,  into  money  and,  as  such,  disposed  of  in 
legacies.  Nor  is  there  any  reason  for  making  the  dis- 
tinction or  for  applying  the  doctrine  to  cases  like  the  pre- 
sent It  can  only  be  where  lands  are  devised  or  des- 
cend to  the  heir,  charged  with  the  payment  of  a  pecuniary 

legacy  to  some  third  person,  and  payable  at  a  future  day 
or  upon  some  subsequent  event.  In  such  a  case,  according 
to  the  general  rule,  if  the  legatee  happen  to  die  before  the 
time  appointed  for  payment,  the  law  favors  the  heir  and 
considers  the  legacy  lapsed  or  merged  in  the  inheritance. 

The  true  rule  witli  respect  to  the  vesting  of  legacies  pay- 
able out  of  real  estate  is  thhs :  where  the  gift  is  immediate 
but  the  payment  is  postponed  until  the  legatee,  for  instance, 
attains  the  age  of  twenty-one  years  or  marries,  there,  it  is 
contingent  and  will  fail  if  the  legatee  dies  before  the  time  of 
payment  arrives :  but  where  the  payment  is  postponed,  in 
regard  to  the  convenience  of  the  person  and  the  circum- 
stances of  the  estate  charged  with  the  legacy — and  not  on 
account  of  the  age,  condition  or  circumstances  of  the  lega- 
tee— ^in  such  a  case  it  will  be  vested  and  must  be  paid,  al- 
though the  legatee  should  die  before  the  time  of  payment : 
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1633.  1.  Roper  on  Leg.  ch.  xi. ;  Birdsall  v.  Hewlett,  1.  Paige's  C. 
R.  33.  Whether  the  present  case  falls  strictly  within  any 
part  of  this  rule  or  is  governed  by  it,  I  shall  not  particularly 
enquire  ;  but  if  it  does,  it  must  be  within  the  last  branch  of 
it — and  this  is  sufficient  to  show  that,  so  far  as  legacies  are 
payable  out  of  the  produce  of  the  real  estate,  they  are  vest- 
ed legacies.  The  gift  is,  of  the  proceeds  of  sale  of  the  real 
estate ;  and  from  the  language  of  the  will  I  consider  it  an 
immediate  gift,  which  took  effect  upon  the  death  of  the  tes- 
tator. The  time  of  payment  was  postponed  for  the  conve- 
nience of  the  estate,  in  order  that  it  might  be  sold  at  the  time 
appointed  by  law  for  pajrment  of  legacies  out  of  the  person- 
al estate.  The  object  of  the  testator  appears  to  have  beeiiy 
and  it  was  a  rational  one,  that  the  sale  of  the  realty  should 
be  delayed  and  the  payment  of  the  legacies  consequently 
postponed  until  the  executors  could  be  prepared  with  the 
general  fund  in  their  hands,  arising  from  the  whole  of  the 
testator's  property,  to  pay  over  and  make  a  final  settlement 
with  his  children  as  legatees.  There  is  nothing  inconsistent 
in  this  view  of  the  case,  with  vested  legacies  in  each»  from 
the  time  the  will  first  took  effect. 

And  besides  this :  considering  the  intention  to  convert  the 
real  property  into  personalty  "  out  and  out"  and  to  give  it  in' 
legacies  a»  money,  then  it  appears  to  me  there  is  no  other 
conclusion  to  be  formed  than  the  one  to  which  I  have  arrived. 

I  must  decree  in  favor  of  the  complainant*  She,  as  the 
personal  representative  of  her  husband,  is  entitled  to  an  ao* 
count  of  the  whole  of  his  share.  After  payment  shall  have 
been  made  of  his  debts  (provided  there  be  any)  and  the  ta- 
king out  her  distributive  share  as  widow  under  the  statute, 
the  residue  will  belong  to  her  husband's  next  of  kin,  who  are 
understood  to  be  his  brothers  and  sisters,  parties  defendants. 
It  is  right  the  costs  of  the  suit,  on  both  sides,  should  be  borne 
and  paid  out  of  this  share  of  the  estate. 
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1833. 


Uat  aad  others^  axecutors  of  Ray«  deceased  v.  Macomb. 


RAT 

*>- 

MACOMB. 


Tkc  ItUf  llnf  fnf  ■  cteplaiiiant  ■honld  not  be  the  Solicitor  of  a  receiver  in  the  canee. 


This  was  a  mortgage  case  ;  and  a  receiver  had  been  ap-  Jamiarif  27. 
pointed.  16*^- 

He  now  petitioned  that  the  tenants  attorn  and  the  defend-  ^^^^^^ 
ant  furnish  a  rental,  &c. ;  and  the  petition  had  the  name  of  j^^eeker. . 
the  same  solicitor  annexed  to  it  as  appeared  for  the  com- 
plainants.   An  objection  was  taken  to  it  on  this  ground ;  and 
Smith  on  Receivers^  p.  25.  26.  was  referred  to, 

Mr.  WUKam  H,  Hanson  for  the  petitioner. 

Mr.  A,  8.  Qarr  in  opposition. 

Tjb|i  ViCB-CjBAircsLLOR : — ^I  am  inclined  to  uphold  the  ob- 
jection taken  to  the  motion.  It  is  best  for  a  receiver  to  em- 
ploy any  other  solicitor  than  the  one  retained  by  the  com- 
plainants; but,  as  the  point  of  practice  is  new  in  our  courts. 
Jet  ihe  motion  be  denied  without  costs. 


Mower  and  wife  v,  Kip  and  others. 


Hm  oU  entate  rehuinf  to  the  Hen  of  Judgments,  end  the  proviBions  upon  the  Mme  subject 
te  the  Berieed  Btntnlei,  are  entaetnnttnUy  the  lame ;  and  under  the  old  law,  a  Mnfor 
Jndgncttt  looei  lie  lien  at  the  eipiration  of  ten  yean  aa  to  all  Judgmenu  recovered  or 
MorlgagCBflYeB  la  the  mean  time ;  and  after  that  period  it  becomes  a  Junior  Judgment. 
A  revlTal  bjr  9€L  /«.  la  of  no  effect  to  save  it  from  the  operation  of  the  sutute ;  and  it 
eraales  no  new  Uen,  except  for  the  eosCs  of  the  proceeding. 

Altkoagh  a  JodgHMnt  he  ten  yean  old,  yet,  as  to  an  assignment  for  the  benefit  of  crediton 
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1 833.  nuide  aiterwardi  by  tbe  debtor,  It  retaini  it«  priority ;  the  awignee  not  bdng  &  pBichA- 

.^^         ,  Kf,  nor  the  aaslgnment  an  incumbraoce  within  the  ineaning  of  the  tutute. 

An  oid  Judgment  which  does  not  carry  interest  Li  not  aided  in  that  partieular  by  a  «ct.  /«. 
HOWES       STeither  at  law  nor  in  equity  can  interest,  in  ordinary  caaea,  be  computed  upon  a  bond  be 
V*  yond  the  amount  or  the  penalty.    It  cannot,  therefore,  be  allowed  where  a  mortgacec 

mp«  files  a  bill  of  foreclosure  on  a  simple  mortgage  given  with  a  bond  cmifined  to  the  pay- 

ment  of  a  specified  sum  and  interest ;  yet,  if  the  mortgagor  file  a  bill  to  fedaem,  eq«ity 
might  act  upon  a  different  principle  and  not  permit  him  to  do  so,  unlCM  lie  paid  all  tiM 
Interest  due,  even  though  it  might  exceed  the  penalty  of  the  bond. 
The  penalty  in  a  bond  is  looked  upon  as  tbe  debt. 


February  4.'  "^^e  bill  in  this  cause  was  filed  in  the  month  of  February 
1834.  one  thousand  eight  hundred  and  thirty-one  for  forclosure  and 
^||^T^  a  sale  of  mortgaged  premises ;  but  the  important  points  in  it 
Sqi^^         '  related  tothe  priority  of  a  judgment. 

In  the  year  one  thousand  eight  hundred  and  twelve,  James 
J.  Roosevelt  recovered  a  judgment  against  Cornelius  Kip, 
since  deceased,  for  two  thousand  two  hundred  and  seventy 
dollars  and  forty-nine  cents,  which  w^as  docketted  on  the 
first  day  of  August  in  the  same  year. 

On  the  twenty-seventh  day  of  May  one  thousand  eight 
hundred  and  thirteen,  the  said  Cornelius  Kip  gave  his  bond 

to  Mary ,  then  a  feme  sole  but  now  the  wife  of  James 

B.  Mower,  in  the  penalty  of  three  thousand  and  three  hun- 
dred dollars,  conditioned  for  the  payment  of  one  thousand 
six  hundred  and  fifty  dollars,  with  interest,  on  or  before 
the  first  day  of  June  thereafter ;  and  in  order  to  better 
secure  the  same,  he,  with  his  wife,  Susan  Kip,  who  was 
a  defendant  in  the  cause,  executed  the  mortgage  which  was 
to  be  foreclosed.  The  mortgage  was  recorded  on  the  sixth 
day  of  July  one  thousand  eight  hundred  and  thirteen. 

Afterwards,  Cornelius  Kip  became  insolvent,  and,  upon 
obtaining  the  benefit  of  the^insolvent  act  of  this  state  and  on 
or  about  the  twenty-eighth  day  of  February  one  thousand 
eight  hundred  and  sixteen,  he  made  an  assignment  of  his  es- 
tate for  the  benefit  of  his  creditors — ^pursuant  to  the  statute— 
to  Samuel  Jones,  his  assignee. 

The  insolvent  died  in  the  month  of  January  one  thousand 
eight  hundred  and  twenty-two :  but,  previous  to  his  death, 
James  J.  Roosevelt  had  revived  the  judgment  against  him 
by  scire  facias  and  issued  an  execution,  which  had  been  re- 
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famed  unsatisfiecL    The  judgment  upon  the  scire  facias  was       1833. 
perfiected  on  the  nineteenth  day  of  January  one  thousand 
eight  hundred  and  twenty-one. 

The  lands,  subject  to  the  mortgage  and  judgment,  had 
been  sold  under  a  provisional  decree  in  this  cause  ;  and  the 
proceeds  remained,  to  abide  a  final  decree.  The  amount  was 
stated  to  be  sufficient  to  satisfy  both  the  mortgage  and  judg- 
ment ;  and,  therefore,  as  between  the  complainants  as  mort- 
gagees and  the  judgment  creditor,  it  was  not  important 
wfaidh  was  preferred:  but  the  question  of  priority  was  nev- 
ertkeless  material  as  affecting  the  surplus  to  which  the  right 
of  dower  of  the  widow  of  Cornelius  Kip  would  attach. 

The  judgment,  as  it  will  be  seen  was  originally  the  prior 
ineumbFance ;  and  the  question  to  be  decided  was,  whether 
it  ceased  to  be  a  lien,  at  the  expiration  of  ten  years,  so  far 
as  it  ran  against  the  mortgage  of  the  complainants  7 

Mr.  C  OConMor  for  the  complainants. 

Jir.  /•  /•  RooseveUf  Jr.  for  the  judgment  creditor. 

Mr.  D.  S.  Janss  for  the  assignee,  the  widow,  and  the  in- 
fant children  of  the  mortgagor. 

Tbk  ViCE-CHiurcBixoii : — The  mortgage  in  this  suit  was    AprUT* 
ffven  less  than  a  year  after  the  judgment  had  been  recover- 
ed; the  latter  then  bound  the  land  as  a  subsisting  lien; 
and  as  this  was  known  to  the  mortgagee,  she  must  be  consid- 
ered as  taking  the  mortgage  subject  to  the  judgment.    Still, 
if  the  statute  embraces  the  case,  the  mortgage  would  there- 
by be  rendered  secondary  to  the  judgment  for  only  ten  years. 
This  statute  was  first  passed  in  the  year  one  thousand  eight 
hundred  and  eleven.     It  declared  that  all  judgments  there- 
after rendered  should  cease  to  be  a  lien  or  incumbrance  on 
any  real  estate,  as  against  any  honafide  purchasers  or  subse- 
quent incumbrances  by  mortgage,  judgment  or  otherwise, 
from  and  after  ten  years  from  the  time  the  same  should  be 
docketled.    It  was  reenacted  in  the  revision  of  one  thousand 
eight  hundred  and  thirteen ;  and  a  provision  to  the  same  ef- 
fect is  contained  in  the  present  Revised  Statutes — although 
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1833.  difierently  expressed  and  rendered  more  clear.  I  am 
bound  to  look  at  .the  wording  of  the  law  as  it  originally 
stood.  It  is  explicit.  Judgments  are  to  cease  as  liens  from 
and  after  ten  years  from  the  time  they  are  docketted:  not, 
however,  as  to  the  debtors  and  their  heirs — but  only  as 
against  bona  fide  purchasers  and  subsequent  incumbranoes. 
The  word  "  subsequent,"  as  here  used,  is  susceptible  of  a 
two-fold  application.  It  may  so  ap{rfy  as  to  embrace  those 
purchases  or  encumbrances  created  at  any  time  after  the 
judgment :  and  it  may  be  limited  to  such  and  such  only  as 
are  created  after  the  expiration  of  the  ten  years  spoken  of 
by  the  statute.  The  latter  construction  is  contended  for  by 
the  counsel  of  the  present  judgment  creditor.  The  question 
does  not  appear  to  have  been  distinctly  raised  in  any  report- 
ed case.  It  was  not  necessary  to  consider  it  either  in-  JUttie 
V.  Harvey f  9.  Wend.  157.  or  in  Oraf  Tr  JTgo,  L  Edwards^ 
R.  619. ;  because,  in  those  cases  second  incumbrances  were 
not  created  until  after  the  lapse  of  ten  years  from  the  ftst 
judgments.  In  this  particular,  the  present  case  is  different. 
But,  in  Ex  parte  The  Peru  Iron  Company^  7.  Gow.  540.,  ttere 
was  abundant  room  for  the  question  now  presented.  In  that 
case,  the  subsequent  judgments  were  all  obtained  withia  ten 
years  of  the  first ;  and  yet  the  learned  counsel  who  aigued 
there,  appear  to  have  treated  them  thitnighout  as  subsequent 
encumbrances  against  which  the  senior  judgment  ceased  to 
be  a  lien  at  the  expiration  of  the  ten  years  from  its  date — ^the 
court  too,  it  is  clear,  from  the  opinion  delivered  by  the  chief 
justice,  likewise  so  considered  them.  The  decision  in  this 
case  appears  to  establish  the  princi{rfe  that  a  senior  judg- 
ment loses  its  lien  at  the  expiration  of  ten  years  as  to  all 
judgments  recovered  in  the  meantime ;  and  that  it  is  neces- 
sarily postponed  as  to  these  and  becomes  a  junior  judgment 
as  to  them — which  can  only  be  upon  the  ground  of  **  subse- 
quent incumbrances"  in  the  statute  meaning  alt  such  as  are 
subsequent  to  the  judgment  thus  postponed :  and  not  merely 
such  as  bear  date  subsequent  to  the  expiration  of  ten  years. 
This  case  occurred  in  one  thousand  eight  hundred  and  twen- 
ty-seven; and  I  think  it  settles  the  true  construction  of  the 
original  statute  upon  the  point  now  raised.  The  Revised 
Statutes,  whether  intended  to  introduce  a  new  law  or  merely 
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to  adopt  the  former  provision  according  to  its  true  sense  and       1883. 
nM^rong  are,  at  any  rate,  too  explicit  on  the  point  to  admit     ""^""^^^ 
of  a  doubt.    The  words  are,  **  as  against  incumbrances  sub-         i,^ 
sequent  to  such  judgment ;"  and  Mr.  Justice  Sutherland,  in       kit. 
LMk  ▼•  Harvey^  supra,  considered  the  two  statutes  substan- 
tially the  same*    He  observed,  it  was  ^  intended  to  operate 
like  a  statute  of  limitations,  as  an  absolute  bar  upon  judg- 
ments of  more  than  ten  years  standing ;"  and  he  also  remark- 
ed that  if  the  party  holding  a  judgment  wishes  to  secure  to 
hiBOtfelf  the  full  benefit  of  it  against  the  property  of  his 
debtor  where  other  incumbrances  intervene,  he  must  not 
only  sue  out  execution  upon  the  judgment,  *'  but  the  sale  must 
take  place  within  the  ten  years,"  unless  he  has  been  restrain- 
ed by  injunction,  which  the  statute  provides  for.     The  revi- 
val by  »eire  facias  is  of  no  efiect  to  save  the  judgment  firom 
the  operation  of  the  statute.     I  am  of  opinion  the  judgment 
his  lost  its  priority  and  is  to  be  postponed  to  the  complain- 
ant's mortgage. 

The  next  question  is,  whether  this  judgment  creditor  is 
also  to  be  postponed  to  the  claim  of  the  assignee  under  the 
insolvent  act  T  I  consider  that  he  is  not.  Such  an  assignee 
is  not  a  purchaser  according  to  the  general  acceptation  of 
the  term.  Nor  is  the  assignment  an  incumbrance  within  the 
meaningof  the  statute.  The  assignee  does  not  take  in  the 
eharacter  of  a  purchaser  or  as  mortgagee  or  one  having  a 
lien  or  demand  upon  the  property :  but  he  takes  the  property 
itselC  The  statute  under  which  the  proceeding  is  had, 
operates  as  a  cess lo  bonorum  and  the  assignee  is  vested  with 
both  the  legal  and  equitable  title  and  estate  of  the  debtor  in 
trust  for  the  creditors.  He  stands  as  a  trustee  of  the  whole 
property ;  and  a  trust  results,  in  the  first  place,  for  the  bene- 
fit of  mortgagees  and  judgment  creditors  whose  prior  liens 
are  preserved  to  them.  It  is  expressly  declared  to  be  his 
doty  to  redeem  all  mortgages  and  satisfy  all  judgments :  1. 
Laws  of  N.  Y.  1813.  p.  408.  ^.  19.  It  would  be  contrary  to 
every  principle  to  permit  the  trustee  to  take  advantage  of 
the  delay  against  his  cestui  que  trust ;  and  I  think  the  statu- 
tory limitation  to  the  liens  of  judgments  could  not  have  been 
hrtended  to  apply  to  such  cases. 

The  next  point  made  in  relation  to  the  judgment  is,  thatt 
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1834.      ff  om  the  lapse  of  time,  it  must  be  presumed  to  have  been  paid 

^^^^^^     sind  satisfied^    At  common  law,  the  neglect  or  omission  to  act 

t>.  upon  a  judgment  for  twenty-years  afibrds  prima  facte  evi- 

Kip.  dence  of  its  having  been  satisfied ;  and  the  enforcement  of 
it  will  not  be  allowed,  until  this  presumption  is  lepeUed  by 
proof  of  some  acknowledgment  of  the  existence  of  the  debt 
within  the  last  twenty  years  or  the  delay  be  satisfactorily 
explained :  Matthews  on  Pres.  Evid.  358.  The  circam* 
stance  of  the  debtor's  representing  the  judgment  in  his  sched« 
ule  or  list  of  debts  in  the  year  one  thousand  eight  hundred 
and  sixteen,  on  the  occask>n  of  his  taking  the  benefit  of  the 
insolvent  act,  stated  in  the  answer  of  Mr.  Roosevelty  as  also* 
the  subsequent  revival  of  the  judgment  by  scire  facias  and 
the  issuing  of  an  execution,  are  abundantly  sufficient  to  place 
the  judgment  beyond  the  reach  of  the  common  law  rule  just 
stated.  Nor  does  the  presumption  of  payment  yet  arise  as 
allowed  by  statute.  The  act  on  the  subject  was  first  pas- 
sed April  3,  1821 ;  and  it  was  thereby  declared  that  a  pre- 
sumption of  payment  should  apply  to  all  judgments  in  die 
same  manner  as  to  sealed  instruments,  that  is  to  say,  as  to 
judgments  rendered  before  the  passing  of  the  act,  the  pie- 
sumption  should  apply  after  twenty  years  from  its  passing 
and  to  all  future  judgments  after  twenty  years  from  their  be- 
ing docketted:  Laws  of  1821  p.  246.  §.  4.  A  like  provis- 
ion, as  to  past  judgments,  is  contained  in  2.  R.  S.  301.  $.  46. ; 
and  a  similar  provision  is  made  by  the  section  which  fol- 
lows in  regard  to  future  judgments.  But,  in  no  case  can  any 
presumption  of  payment  arise  under  the  statute  before  the 
year  one  thousand  eight  hundred  and  forty-one ;  and  until 
then,  if  any  judgment  is  to  be  affected  by  a  presumption  of 
payment,  it  must  be  a  presumption  of  common  law — and 
that  I  have  shown  is  repelled  in  the  present  case. 

It  is  also  said,  that  even  if  the  judgment  remains  due  and 
unpaid,  still  interest  cannot  be  allowed  upon  it  in  equity* 
This  judgment  is  stated  to  have  been  entered  up  by  confes- 
sion, founded  upon  a  promissory  note  given  for  money  lentr 
It  would,  therefore,  draw  interest,  although  not  a  case  with- 
in the  act  of  1813:  1.  Laws  N.  Y.  506.  §.  50.  This  act, 
which  authorizes  the  collection  of  interest  by  execution, 
only  extends  the  authority  to  executions,  issued  upon  jt 
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meatB  thereafter  to  be  recovered.     In  order  to  have  a  right       1834. 
Co  interest  at  law,  an  action  of  debt  upon  this  judgment 
would  be  necessary ;  and  -in  such  an  action,  it  is  a  matter  of 
course  to  allow  interest  as  an  incident  of  the  debt  and  to 
eonsiderit  a  apecialty  claim  which  the  statute  of  limitations 
will  not  bar.     The  case  of  Sayre  v.  Austin^  3.  Wend.  496. 
went  to  this  point    It  was  an  action  of  debt  on  two  judg- 
ments obtained  in  the  year  one  thousand  eight  hundred  and 
four  and  interest  was  allowed  to  be  recovered  by  way  of 
damages  for  detention  of  the  debt  for  the  whole  period  (up- 
wards of  twenty  years)  and  to  an  amount  far  exceeding  the 
f  rineipal  suns.    The  law  is  the  same  in  South  Carolina : 
Witahu)  V.  Ass^nees  of  Ancrum^  L   M'Cord's  C.  R.  104. 
Stilly  interest  accruing  upon  judgments  recovered  previous 
to  the  law  authorizing  it  to  be  collected  on  executions  does 
BOt  become  a  lien  upon  lands  until  it  is  included  in  a  fresh 
judgment :  1.  Hov.  Suppl.  to  Vesey,  Jr.  238.  239. ;  Mason 
V.  Sudam^  2.  J.  C.  R.  180. ;  De  La  Vergne  v.  Evertson^  1. 
Paige's  C.  R.  182.    It  is  very  different  with  respect  to  judg- 
ments recovered  after  the  statute:  for,  by  force  of  the  au- 
thority to  levy  interest  as  well  as  principal,  the  former  be- 
comes equally  with  the  latter  a  lien  upon  the  lands  from  the 
tiiBe  of  rendition  of  the  judgment.    Hence,  as  I  apprehend, 
arises  the  practice  in  our  own  Court  of  Chancery,  of  compu- 
ting interest  upon  judgments  which  are  sought  to  be  satisfied 
aot  of  surplus  proceeds  of  mortgaged  lands  or  out  of  the 
sales  of  real  property  under  decrees  and  upon  which  realty 
the  judgments  were  liens.    Still,  this  can  only  apply  to  such 
of  them  as  have  been  recovered  since  the  thirteenth  day  of 
April  one  thousand  eight  hundred  and  thirteen.     Judgments 
of  a  prior  date  have  not  the  same  effect  and  operation  in 
respect  to  the  matter  of  interest ;  and  I  am  not  aware  tliat  a 
subsequent  revival  by  scire  facias  can  give  them  such  an 
etbcU     I  have  not  seen  the  record  of  the  judgment  on  scire 
fadas  in  the  present  case :  but  it  has  been  generally  con- 
sidered that  the  effect.of  a  judgment  on  scire  facias  is  not  to 
create  a  new  lien,  except  for  the  costs  of  the  proceeding. 
Cbief  Justice  Savage  says,  the  effect  of  it  is  merely  to  make 
the  execation  regular :   and  not  to  change  the  nature  of  the 
lien  as  to  the  judgment  itself:  Ex  parte  Peru  Iron  Company^ 
supra. 
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1833.  It  appears  to  me,  therefore,  that  Mr.  RooseTelt  has  no 

lien,  by  virtue  of  the  judgment,  beyond  the  piiDcipal  ram 
due  upon  it. 

The  court  cannot,  upon  any  other  ground,  allow  interest 
upon  the  judgment  to  be  paid  out  of  the  fond,  without  pre- 
judicing  the  rights  of  the  assignee  under  the  insolvent  act«- 
who  is  entitled  to  receive  for  the  general  benefit  of  creditors 
at  large,  all  that  may  remain  of  the  funds,  after  satisfying 
such  demands  as  were  liens  and  incumbrances  upon  the  pro* 
perty  prior  to  the  assignment. 

The  next  point  is,  as  to  the  amount  to  which  the  complaiii- 
ants  are  entitled.  The  interest  claimed  by  them,  when  ad- 
ded to  the  principal  of  their  debt,  swells  the  amount  beyond 
the  penalty  of  the  bond ;  and  the  question  is,  whedier  tbey 
can  be  permitted  to  receive  more  than  the  penalty? 

It  may  be  considered  as  settled  law,  that  a  surety  ill  a 
bond  is  not  liable  beyond  the  penalty.  But,  whether  a  rt* 
covery  can  be  had  against  the  principal  obligor  for  a  great- 
er sum,  is  a  question  about  which  there  has  been  a  contra- 
riety of  opinion ;  and  the  weight  of  authority,  at  this  day, 
appears  to  be  that,  in  an  action  at  law  upon  the  bond,  the  re- 
covery against  the  principal  must  be  limited  in  like  maimer: 
Clark  V.  Busily  3.  Cow.  151.  It  would  seem,  from  the  re- 
port of  the  case  of  Smedes  v.  HoughtaUing^  3l  Caines'  R. 
48.  (noticed  in  Clark  v.  Bush)  that  the  Supreme  Court  then 
intended  to  adopt  the  rule  broadly  and  generally  that  interest 
is  recoverable  beyond  the  penalty  of  a  bond :  but,  on  ac^ 
count  of  the  expressions  which  fell  from  the  chief  justice,  as 
reported,  and  what  has  dropped  from  succeeding  judges  of  the 
same  court  and  upon  deliberate  examination  of  all  the  other 
cases,  it  can  hardly  be  deemed  an  authority  to  such  an  ex- 
tent Whatever  fluctuation  there  may  have  been  upon  the  8ob-» 
ject,  the  matter  is  now  settled  in  the  law  and  equity  courts 
of  England.  Interest  cannot  be  computed  beyond  the  amount 
of  the  penalty.  The  latter  is  considered  the  debt ;  and»  oon- 
sequently,  it  cannot  be  increased  by  any  computation  of  prin- 
And  see  cipal  with  interest ;  Mackworih  v.  Thomoif  6.  Ves.  939. ; 
^^^^  I'  Clark  V.  &ton,  6.  lb.  41 1 ;  1.  Coventry's  Powell  on  Mort  16. 
Mylne&k.  (^)  ^^^  ^^^'  (^)»  where  all  the  cases  are  collected  and  ar« 
30.  ranged ;  see  also  Ram  on  Assets,  572.    Special  drcumstan- 
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ees  an»  however,  sometimes  admitted  to  take  a  ease  out  of  1883. 
the  general  rule ;  and  particular  circumstances  may  occur 
to  form  an  exception  in  the  view  of  a  court  of  equity  and 
where  this  court  will  decree  payment  of  interest  or  other  kip. 
sum  of  money  beyond  the  penalty  of  a  bond.  This,  for  in- 
stance, may  happen  where  a  mortgage  is  taken  in  such  a 
manner  as  to  secure  the  payment,  not  of  the  money  due  on 
the  bond,  but  of  the  sum  for  which  it  was  given,  together 
with  all  interest  to  accrue  upon  the  same.  The  distinction 
is  clearly  exemplified  in  the  case  of  Clark  v.  Lord  AbingioHf 
17.Yes.  106.  ^r  William  Grant,  who  decided  Clark  v.  Seton^ 
also  determined  this  case,  where  the  creditor  bad  two  secu- 
rities, one  by  bond  and  the  other  a  mortgage.  He  remarked,  if 
the  creditor  sues  upon  the  bond,  he  cannot  have  interest  be* 
yond  the  penalty.  But,  it  is  to  be  observed,  the  mortgage 
there  had  been  given  to  secure  payment,  not  of  the  bond, 
but  of  the  sum  for  which  the  bond  was  given,  together  with 
with  all  interest  which  might  grow  due  upon  it :  So  that  the 
same  sum  was  diflferently  secured  by  different  instruments— 
in  the  one  by  a  penalty  and  in  the  other,  by  a  specific  lien. 
The  creditor  could  resort  to  either  of  them.  If  he  went 
npon  Ins  mortgage,  the  penalty  was  out  of  the  question.  The 
Master  of  the  Rolls,  under  the  particular  circumstances  of 
the  case,  held,  the  whole  of  the  interest  to  be  recoverable, 
even  though  it  might  extend  the  debt  beyond  the  limit  of  the 
other  security,  namely,  beyond  the  penalty  in  the  bond.  By 
resorting  to  the  mortgage  and  seeking  payment  of  the  prin- 
cipal and  interest  secured  by  it  generally  {ind  the  mortgage 
not  being  confined  to  the  payment  of  the  money  secured  by 
the  bond,  which,  in  no  event,  could  exceed  the  sum  the  obli- 
ger  had  bound  himself  to  pay)  all  difiiculty  arising  from  the 
tenns  of  the  latter  instrument  was  avoided.  It  is  upon  the 
ground  of  the  penal  sum  mentioned  in  a  bond  being  the  stip- 
ulated recompense  for  its  non-performance  that  the  party 
who  accepts  it  cannot  be  permitted  to  claim  beyond  such 
amount  when  he  comes,  either  into  a  court  of  law  or  equity, 
for  satisfaction  of  the  bond  itself.  It  follows,  I  think,  that  in 
foreclosing  a  mortgage  given  to  secure  the  payment  of  a 
bond  or  the  money  to  become  due  upon  the  bond,  according 
to  its  terms  and  condition,  payment  to  the  amount  of  the 
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188S.  appointed  his  widow,  the  complainant,  Mrs.  Ann  C.  MoniWf 
executrix  and  the  defendant  an  executor ;  and  accompanied 
it  with  a  bequest  to  the  latter  in  these  words : — ^'hereby  giv* 
ing  my  said  executor  ten  thousand  dollars  for  his  care  and 
trouble  in  executing  that  office/'  Two  days  afterwards  he 
made  a  codicil,  by  which  he  empowered  the  executor  and  ex* 
ecutrix  to  borrow  money  upon  mortgage  of  the  whole  or  any 
part  of  the  real  estate,  in  order  to  pay  debts,  contract  for  the 
sale  of  unimproved  lands,  aad  execute  deeds  to  purchasers 
upon  such  contracts  as  well  as  upon  contracts  then  existing 
and  made  by  the  testator  or  his  agent. 

The  Testator  died  in  the  month  of  November,  one  thousand 
eight  hundred  and  sixteen ;  and  his  widow  proved  the  will, 
took  out  letters  testamentary,  and  qualified  as  executrix  some- 
time in  February  one  thousand  eight  hundred  and  seventeen. 
The  estate  was  large,  consisting  principally  of  wild  or  pai^ 
tially  settled  lands ;  and  the  testator's  affairs  were  involved 
in  much  difficulty  and  embarrassment  owing  to  heavy  debts 
and  responsibilities.  The  defendant  Moss  Kent,  being  appre- 
hensive there  would  not  be  enough  of  the  estate  left,  after 
paying  the  debts,  to  satisfy  his  legacy  or  to  compensate  him 
for  the  care  and  trouble  which  would  attend  the  discharge 
of  his  duties,  hesitated  about  taking  upon  himself  the  office 
of  executor ;  and  at  one  period,  actually  resolved  not  to  un» 
dertake  the  trust — and  he  so  informed  the  widow.  This  wai 
about  the  time  she  qualified  as  executrix.*  In  consequence 
of  his  not  taking  upon  himself  the  trust,  the  executrix  was 
under  the  necessity  of  appointing  an  agent  to  attend  to  the 
affidrs  of  the  estate ;  and  for  this  purpose  she  employed  a 
professional  gentleman,  who  continued  in  such  agency  about 
the  space  of  a  year.  He,  during  this  time,  rendered  im- 
portant services  to  the  estate ;  and  for  which  he  was  after- 
.  wards  paid  the  sum  of  four  thousand  dollars.  But  in  the 
month  of  November  one  thousand  eight  hundred'and  seven- 
teen, Mrs.  Morris  became  dissatisfied  with  this  agent  and 
she  then  earnestly  entreated  the  defendant  to  act  in  the  busi- 
nes  of  the  estate,  which  he  consented  to  do ;  and  in  May 
following  he  duly  qualified  as  executor  and  UxJk  upon  him- 
self the  active  duties.  He  continued  to  dischaige  them 
down  to  the  time  of  filing  the  bill,  which  took  place  in  the 
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year  ooe  thousand  eight  bundjned  and  twenty-nine — ^having      1834. 
Meei^red  aod  disbursed  a  large  amount  of  money  on  account 
of  ihe  estate  and  paid  over  various  sums  to  the  complain- 
ant, Mrs*  Morris.    A  balance  had  remained  in  his  hands,     uiit« 
wbidb  he  claimed  a  right  to  retain  towards  payment  of  the 
legacy  of  ten  thousand  dollars. 

The  biU  was  filed  by  the  widow  and  son,  who  were  prin- 
cipal devisees  under  the  will  of  the  testator,  for  an  account ; 
Bad  Ihey  insisted  upon  the  defendant's  having  no  right  to 
vetain  for  the  whole  of  his  legacy.    A  reference,  by  con- 
ee«t,  had  been  had  to  a  master,  to  take  and  state  the 
defaidanfs  accounts  and  to  enquire  and  Heport  whether  the 
dsftttdant  was  entitled  to  the  legacy  of  ten  thousand  dollars 
ar  to  any  aod  what  part  thereof  and  to  any  and  what  inter- 
est tbeseofL     The  master,  in  his  report,  allowed  six  thou- 
aand  4ioUan  to  the  defendant,  being  the  balance  of  his  lega- 
4Bf  wriihout  any  interest,  after  deducting  the  sum  of  foiv 
Ihoosand  dollars  paid  to  the  agent  for  services  about  the  es- 
tate prior  to  the  defendant's  qualifying  as  executor  or  taking 
«poR  fahnaelf  the  office. 

Two  exceptions  were  taken  by  the  defendant  to  the  re- 
peit;  tkefirttf  because  the  master  had  not  allowed  him  the 
wMe  sum  often  thousand  dollars ;  and,  the  second^  on  ac- 
count of  the  master  not  having  allowed  him  interest  upon 
the  legacy  from  the  time  he  qualified  as  executor  until  he 
mnm  in  the  receipt  of  funds  from  the  estate  to  satisfy  it. 

The  cause  now  came  before  the  court  upon  these  ex* 
ceptions. 

Mr.  S.  A.  FoaU  and  Mr.  William  Kent,  for  the  defendant 
and  in  support  of  the  exceptions. 

Mr.  Peter  A.  Jay  for  the  complainants. 


Thv  VacB-CHAJiCBLi.OK : — The  legacy  is  given  to  the  de-  ju/y  7. 
faadantSn  his  character  of  executor:  it  being  expressly  in- 
tended as  a  satisfaction  for  his  care  and  trouble  in  executing 
ihe  'Office.  It  is,  therefore,  a  conditional  legacy ;  and,  ac- 
cording to  the  well-established  rule  in  such  cases,  the  de- 
tedant  would  not  be  entitled  to  claim  payment  without  clo* 
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1884.      tjijng  himself  with  the  character  of  executor  or,  in  oilier 
^Jl^^^     words,  without  accepting  the  office  and  undertaking  to  dis- 
o.  charge  its  duties,     This,  the  defendant  has  done ;  but  not 

KETXT.  without  hesitation,  besides  the  delay  of  more  than  a  year 
and  even  a  refusal,  at  one  period,  to  qualify.  Such  refusal, 
however,  was  not  an  absolute  renunciation.  He  was  still 
at  liberty  to  qualify ;  and  when  he,  at  length,  consented  and 
took  upon  himself  the  executorship,  there  is  no  doubt  it  was 
done  in  good  faith,  with  a  determination  to  perform  the  ser* 
vices  which  might  be  required  of  him  and  not  merely  for  the 
purpose  of  putting  himself  in  a  situation  to  claim  the  legacy. 
But,  if,  upon  admitting  the  will  to  probate,  he  had  promptly 
taken  the  office,  a  heavy  expense,  which  has  been  incarred 
by  the  employment  of  an  agent  or  a  considerable  portion  of 
it  might  have  been  saved  to  the  estate ;  and  there  appeanr  t* 
be  no  other  reason  for  his  refusal  or  delay  in  this  respect 
than  the  apprehended  insolvency  of  the  estate  and  the  fear, 
on  his  part,  of  not  being  able  to  realize  the  legacy  after  the 
debts  were  paid.  The  employment  of  an  agent,  in  the  mean 
time,  became  necessary.  Although  the  widow  had  qualified 
as  executrix,  still  it  could  not  be  expected  she  should  attend 
in  person  to  the  various  negociations  and  arrangements 
which  the  complicated  affairs  of  the  estate  required  in  order 
to  effect  settlements.  The  testator  probably  foresaw  the 
necessity  of  appointing  a  skilful  and  intelligent  executor  for 
these  purposes  and  therefore  nominated  the  defendant--at 
the  same  time  providing  for  his  remuneration.  The  like  ser- 
vices which  he  was  expected  to  render,  have  been  perfomv* 
ed  in  part  by  the  agent,  who,  in  this  respect,  may  fairly  be 
considered  as  substituted  in  the  place  of  the  executor  for  the 
time  being. 

The  question  then  is,  whether,  under  such  circumstances, 
there  should  be  a  deduction  from  or  an  apportionment  of  the 
executor's  legacy  ? 

It  must  be.admitted  that  where  a  specific  sum  is  propo- 
sed as  a  compensation  for  an  entire  service  and  only  a  part 
is  performed,  it  is  but  reasonable  and  just  the  reward  should 
be  apportioned  to  the  extent  of  the  service  done.  But  it  has 
been  said,  this  principle  of  natural  justice  and  equity  is  con- 
fined to  matters  of  contract  and  does  not  apply  as  between 
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Uie  testator  and  hi9  executor  in  relation  to  a  legacy  for  care 
and  trouble,  because  such  legacy  is  not  a  matter  of  conven- 
tion or  agreement,  but  proceeds  from  the  mere  bounty  of 
the  testator  like  any  other  legacy — that  the  executor  is  un- 
der no  legal  obligation  to  accept  the  office — he  enters  into 
no  stipulation  or  agreement  with  his  testator  to  this  eifect 
and  may  decline  it  if  he  chooses-*and  as  the  legacy  is  given 
io  him  in  this  capacity  or  is  expressed  to  be  for  his  care  and 
(trouble  in  executing  the  office,  the  law  interposes  no  further 
than  to  attach  to  the  gift  an  implied  condition  of  his  accept- 
ing the  office,  so  that  if  the  executor  substantially  complies 
with  the  condition,  he  becomes  entitled  to  the  bounty  of  the 
testator,  and  then  there  is  to  be  no  apportionment  according 
to  the  degree  of  care  and  trouble  or  value  and  extent  of  ser- 
vices pedbnned.    All  this,  as  general  doctrine,  is  doubtless 
correct    A  legacy  to  an  executor  even  expressed  to  be  for 
caie  and  pains,  is  not  to  be  regarded  in  the  light  of  a  debt  or 
as  fbonded  in  contract,  or  to  be  governed  by  the  principles  ap- 
plicable to  contracts.    If  it  were  so,  an  executor,  who  takes 
upon  himself  the  office  and  discharges  its  duties,  would  be 
entitled  to  his  legacy  in  preference  to  all  other  legacies  even 
if  there  were  a  deficiency  of  assets  to  satisfy  all  of  them. 
But,  so  fitr  from  it,  the  point  has  been  repeatedly  determin- 
ed and  it  is  now  settled  law — that  a  legatee  of  this  descrip- 
tion must  abate  equally  with  other  legatees :  Butler  v.  Cool, 
Nebon's  C.  R.  142. ;  Heme  v.  Heme,  Barnard.  434.  435. ; 
<FWtexe/Z  ▼.  Stacy 9  2.  Vem.  434. ;  Attorney  General  y.  Robins, 
2.  P.  Wms.  25. 

The  question,  then,  does  not  depend  upon  the  effect  of  the 
provisions  in  the  will,  as  creating  a  debt  or  constituting  a  con- 
tract. It  is  to  be  viewed  in  the  light  of  a  bequest  upon  con- 
dition of  the  services  being  rendered;  coupled  in  this  case,  with 
a  knowledge  of  their  not  having  been  entirely  performed,  al- 
though it  may  be  that  the  condition  has  been  substantially  ex- 
ecuted. When  a  legacy  is  given  to  a  person  in  the  charac- 
ter of  executor,  so  as  to  attach  this  implied  Condition  to  it, 
the  question  generally  has  been  upon  the  sufficient  assump- 
tion of  the  character  to  entitle  the  party  to  the  same.  The 
cases  establish  the  general  rule  that  it  will  be  a  sufficient  per- 
formance of  the  condition,  if  the  legatee  prove  the  will  with  a 
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bona  fide  intention  to  act  under  it  or  unequivocally  iMtiiftwt 
an  intention  to  act  in  the  executorship,  as,  for  instaneci  by 
giving  directions  about  the  funeral  of  the  testator,  but  is  pre* 
vented  by  death  from  further  performing  the  duties  of  his 
office :  Reed  v.  Devaynes^  2.  Cox,  285 ;  Harrison  v.  Ram^ 
ley^  4.  Yes.  212;  1.  Koper  on  Liegacies,  521.;  Williaim 
on  Executors,  798.  But,  if  an  executor  takes  the  of* 
fice  upon  himself  and,  by  bis  subsequent  conduct,  ^ows  aa 
intention  not  to  execute  the  trusts  but  to  use  the  office  as  a 
means  for  enabling  him  to  violate  the  confidence  reposed  ia 
him  by  the  testator,  he  will  not  be  entitled  or  permitted  to 
receive  his  legacy :  Harford  v.  Brownings  1.  Cox,  302. 

In  none  of  the  cases,  however,  has  an  abatement  or  ap»> 
portionment,  according  to  the  services  rendered,  been  made 
a  question.  They  only  go  to  the  point  of  right,  at  first  eoo* 
ditional  but  becoming  absolute.  The  case  of  Reedr.  De* 
vayneSf  supra,  is  much  relied  upon  by  the  defendant's  coun- 
sel as  showing  that  the  court  will  look  no  further  than  to  set 
the  right  has  become  absolute  by  a  bona  fide  acceptatxse  of 
the  office  and  that  when  this  has  been  done,  it  will,  although 
at  a  late  day,  allow  the  executor  to  receive  bis  legacy. 
There,  as  tbe  case  is  reported  by  Mr.  Cox,  the  legacy  was 
given  in  these  words :  "  I  appoint  Devaynes  and  Smith,  ex- 
ecutors of  my  will,  desiring  them  to  accept  of  10021  each  at 
a  mark  of  my  gratitude  for  the  friendship  they  have  shown 
me.''  Smith  claimed  his  legacy,  although  he  had  not  pror- 
ed  the  will ;  and  said,  in  his  answer,  he  never  meant  to  prove 
it  Upon  the  first  hearing  of  the  case  at  the  Rolls  (3.  Bro. 
C.  C.  95.)  it  was  held  that  he  could  not  have  his  legacy 
without  acting  or,  at  least,  proving  the  will ;  but  after  this 
decision  and  before  the  cause  was  brought  on  for  further  di- 
rections, he  took  out  probate :  and  it  was  then  thought  he 
had  sufficiently  entitled  himself  to  the  legacy.  It  cannot 
but  be  observed,  as  to  the  case  now  under  review,  that,  al- 
though the  one  hundred  pounds  was  considered  a  gift  to  eaft 
of  the  persons  as  executors  and,  therefore,  conditional,  yet 
the  legacies  were  not  expressed  to  be  for  care  and  pains  or 
by  way  of  remuneration  for  services  in  executing  the  office, 
but,  on  the  contrary,  were  intended  as  a  mark  of  the  testa- 
tor's gratitude  for  past  friendship.    Nor  was  there  any  in- 
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tiBiatkHi  or  pretence  of  tbe  estate's  having  been  snbjeeted  to  1834. 
any  loss  or  put  to  any  expense  by  the  delay  or  iemporary 
re&sal  of  the  one  executor  to  act  and  the  other  to  perform 
all  tbe  services  appertaining  to  the  office.  This  decision 
can  hardly  be  considered  a  precedent  or  authority  for  say«- 
iagv  thai  where  a  legacy  to  an  executor  is  given  in  express 
terms  for  care  and  trouble  in  executing  the  office  and  to  one 
of  several  executors  and  this  one  delays  and,  for  a  time,  re- 
fuses to  act  whereby  the  estate  is  put  to  additional  expense 
for  services  ^^ch  the  executor  was  expected  to  perform 
mxA  for  which  the  legacy  was  given,  a  court  of  equity  should 
not  interfere  to  lessen  the  amount  of  bis  legacy  by*  charging 
lorn  with  what  may  fairly  be  considered  the  additional  ex- 
pense brought  upon  the  estate  by  such  his  delay  or  refusal. 

No  case  has  fiedlen  under  my  observation  which  goes  so 
fiur  as  to  deny  the  right  of  this  court  to  interfere  with  the 
Amount  of  a  legacy  in  a  special  case  of  this  sort ;  and  I  think 
the  present  does  call  for  interference.  No  principle  of  law 
oir  equity  will  be  violated.  In  ffarrisim  v.  jRou^^y,  supra, 
the  AL  R.,  speaking  of  the  general  rule  that  an  executor 
most  clothe  himself  with  the  character  of  executor,  in  order 
to  entitle  himself  to  receive  a  legacy,  remarks,  **  if  there 
is  any  circumstance  to  show  he  was  backward  in  undertak- 
ing the  trust  reposed  in  him,  he  shall  not  have  it" — thus, 
clearly  implying  the  executor  must  be  prompt  to  act  and 
that  any  unnecessary  delay  may  be  laid  hold  of  by  the  court 
to  deprive  him  entirely  of  his  legacy.  Now,  if  it  be  so,  the 
coixt  may  certainly  interpose  as  to  a  part  of  the  bequest 

Bot|  each  case  is  attended  by  its  own  peculiar  circumstan- 
ces and  must  be  determined  accordingly.  Brydges  v.  WoUon^ 
!•  Yes.  &  B.  134.,  may  be  cited  as  an  instance ;  and  my  de- 
cision can,  perhaps,  be  considered  as  proceeding  upon  a  new 
role  which  has  arisen  from  the  peculiar  circumstances  or, 
rather,  as  forming  an  exception  to  the  general  rule  which 
pievious  cases  may  have  established. 

I  think  the  master  has  decided  correctly,  namely,  that  the 
defendant's  legacy  should  be  liable  to  a  deduction  by  reason 
of  the  necessity  to  which  his  refusal,  in  the  first  instance, 
subjected  the  executrix  of  employing  an  agent  and  of  the  ex- 
pense such  agency  occasioned.    Stili,  I  anf  not  satisfied. 
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from  the  testimony  before  me,  that  he  ought  to  be  chained 
with  the  whole  sum  of  four  thousand  dollars.  This  amount 
was  fixed  by  way  of  compromise  of  the  agent's  claim ;  and 
the  defendant  was  not  a  party  to  the  settlement.  He  is  not» 
therefore,  bound  to  adopt  it ;  and  it  may  have  been  an  ex- 
travagant allowance  or  more  than,  by  a  suit  at  law,  the 
agent  could  have  received.  I  infer  the  master  did  not  in« 
quire  into  the  v^lue  of  the  services  performed  by  the  agent 
which  were  within  the  province  of  the  executor  and  could 
equally  as  well  have  been  performed  by  the  defendant  in 
that  capacity  or  discriminate  between  charges  which  the 
agent  might  have  made  for  services  as  such  and  the  claims 
he  might  make  in  his  professional  character  for  legal  advice 
and,  consequently,  a  proper  subject  for  extra-charge.  Hence 
it  becomes  necessary  to  send  this  matter  back  to  a  master  in 
order  to  make  such  discrimination,  provided  the  facts  will 
warrant  it,  and  to  ascertain  what  portion  of  the  amount 
which  was  paid  to  the  agent  is  fairly  chargeable  for  services 
rendered  as  agent  which  the  executor  might  have  performed ; 
and  in  ascertaining,  upon  this  principle,  the  sum  to  be  de* 
ducted  from  the  defendant's  legacy,  regard  should  be  had  to 
the  amount  of  the  latter  and  to  the  whole  service  which  the 
executor  was  to  perform,  so  that  the  allowance  for  the  agent's 
services  for  the  time  he  was  employed  and  the  importance 
ofhis  acts  may  not  appear  disproportionate  to  the  whole  of 
the  services  which  were  expected  of  the  executor  for  the 
compensation  of  ten  thousand  dollars;  There  may  be  some 
difficulty  in  arriving  at  such  a  result.  I  understand  the  testa- 
tor's son  is  now  of  age ;  and  I  would  suggest,  for  the  consid- 
eration of  the  parties,  the  expediency  of  settling  this  amount 
by  compromise. 

The  next  question  is,  as  to  interest  upon  the  defendant's 
legacy,  from  the  time  he  qualified  as  executor  until  be  was 
in  the  receipt  of  funds  which  he  could  apply  in  satisfaction 
of  it.  Although  there  is  no  express  direction  in  the  will  as 
to  the  time  of  payment,  yet,  considering  the  nature  and  ob- 
ject of  the  legacy,  I  think  the  intention  must  have  been  to 
postpone  the  payment  until  the  executor  should  be  in  funds. 
Where  such  an  intention  is  manifest,  it  is  tantamount  to  this 
in  effect ;  and  a  direction  postponing  the  payment  to  a  given 
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time  or  to  the  happening  of  some  event,  prevents  the  allow- 
ance of  any  interest  until  such  period  arrives.  Besides, 
upon  the  principle  which  appears  in  Adams  v.  Gak^  2.  Atk. 
106.,  Mr.  Preston,  in  his  treatise  upon  Legacies,  281.,  ex- 
presses an  opinion  that  an  executor  is  never  entitled  to  in- 
terest on  his  legacy,  because  he  has  the  power  of  paying 
himself  if  the  assets  be  adequate ;  and  in  Reed  v.  DevayjieSf 
before  cited,  although  interest  on  the  legacy  to  the  executor 
is  stated  to  have  been  waived,  yet  the  M.  R.  remarked^  he 
thought,  under  the  circumstances  of  the  case,  the  executor 
might  not  be  entitled  to  interest,  but  he  would  not  lay  it 
down  as  a  general  rule — ^there  might  be  a  case  where  it 
would  be  proper.  Upon  the  whole,  I  think  the  master  has 
decided  correctly  in  saying  the  defendant  is  not  entitled  to 
any  interest  upon  his  legacy* 


1884. 


KILLS 

V. 
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Mills  and  others  o.  Lbvt  and  Others. 


tMMofib  wlM  wen  in  lUtfof  eireonutaiieet,  usigiied  their  MUte  to  tniit«w  for  the  benefit 
of  tndlton :  I.  Upon  traetto  collect  debts,  4ec ;  t.  To  pay  certain  debts  in  foil ;  3.  Upon 
II Ml,  la  pajr,  raieably*  as  Ikr  as  the  proceeds  would  go,  all  other  creditors  who  shoold, 
withia  $.  njonths,  agree  to  release  the  debtors ;  4.  Upon  tmst,  out  of  whatever  should 
Nmaia,  to  pay,  rateably,  such  creditors  as  might  not,  within  the  6,  months  agree,  to  give 
SMh  release.  And,  in  ease  none  of  the  creditors  referred  to  in  the  third  and  fourth  trusts 
agrsed  lo  give  such  release  within  the  period  limited,  then  the  assignees  were  to  apply  the 
ptecieada>  wMeh  remained  after  satisfying  the  trusts  firstly  and  secondly  expressed,  to 
thafaynMBt,Bolhr  as  they  woukt  extend,  of  all  the  ciedltors  rateably.  Hbld  to  be  frmor 
cnditora. 


The  complainants  were  judgment  creditors  of  Myer  Levy  FebruaryVT, 
and  Ebenezer  Henriques,  who  had  made  an  assignment,      ^®^* 
on  the  twenty  second  day  of  November  one  thousand  eight  j)^^^!^^ 
hundred  and  thirty  two  of  their  property  to  the  defendants  Creditor. 
Solomon  I.  Joseph  and .  JFVmidtifefif 

A  bin  was  now  filed  to  overthrow  the  assignmentas  frau-C-Mr---. 
dulent  on  the  ground  of  its  trusts  tending  to  delay,  hinder  or 
defraud  creditors. 


HILLS 
V. 
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1894.  A  motion  had  been  made  (after  the  coming  in  of  the  answer) 

for  a  receiver;  bat  in  order  the  better  to  satisfy  the  mind  of  the 
court  as  to  the  goodness  of  the  assignment,  a  second  acgti^ 

UBVY.      ment  was  now  tiad. 

The  property  assigned  covered  all  the  estate  and  property 
of  which  Myer  Levy  and  Ebenezer  Henriqnes  had  been  pos- 
sessed ;  and  tlie  trusts  of  the  assignment  were  as  fi>How: 
**  Upon  ;trust  to  sell  and  dispose  of  the  said  goods  wares  mmd 
merchandize,  and  to  collect  the  said  Book  debts,  pronanoiy 
notes,  claims  and  demands,  and  to  convert  the  same  intooM^ 
ney.  And  ont  of  the  proceeds  arising  from  the  sales  aad 
collections  thereof  to  pay,  in  the  first  place,  all  remsonaUt 
costs,  charges  and  expenses  of  drawing  these  presents, 
of  making  the  sales  of  the  said  goods,  wares  and 
dize  and  of  collecting  the  said  notes,  claims  debts,  ancf  de- 
mands and  all  other  reasonable  costs,  charges,  and  expenses 
attending  the  execution  of  the  trusts  declared  and  expressed 
in  and  by  these  presents.  Secondly^  upon  the  further  TVust^ 
out  of  the  said  proceeds,  to  pay  and  satisfy  in  full  the  debts 
set  forth  and  mentioned  in  schedule  A*  berecmto  annexed,  or 
pro  rataf  in  proportion  to  the  amounts  of  the  said  several 
debts,  in  case  the  premises  assigned  should  be  insufficient  to 
pay  the  same.  And,  Thirdly^  to  pay  and  satisfy  all  the  debts 
mentioned  and  referred  to  in  the  schedule  B.  hereunto  annex- 
ed, and  the  holders  of  the  notes  therein  mentioned,  and  all 
other  creditors  of  the  said  parties  of  the  first  part,  whether 
named  in  the  said  schedule  or  not,  who  shall,  within  six  calen*^ 
dar  months  from  the  date  hereof,  agree  to  release  and  dis- 
charge the  said  parties  of  the  first  part  from  all  claims  and 
demands  in  rateable  proportions  according  to  the  amounts  of 
their  respective  claims,  so  &r  as  the  said  assigned  premises 
shall  extend.  And,  Fourthly^  upon  the  further  Tnist^  oat  of 
whatever  shall  thereafter  remain  of  said  proceeds,  to  pay  and 
satisfy  rateably,  in  proportion  to  the  amount  of  their  respective 
claims,  all  and  every  of  the  creditors  of  the  said  parties  ef 
the  first  part,  and  holders  of  their  notes  and  lesponsibilitieB 
who  may  not,  within  the  six  calendar  months,  agree  to  g^ 
such  release  and  discharge.  And  in  case  none  of  the  creditors 
m^itioned  and  referred  to  in  the  trusts  herein  thirdly  and 
fourthly  above  expressed  and  declared,  shall  agree  to  give  wtA 
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release  and  discharge  as  aforesaid  within  the  period  aforesaid,  1 884. 
then  the  said  parties  of  the  second  part  shall  appropriate  and 
apply  all  the  proceeds  of  the  premises  hereby  assigned, 
which  may  remain  after  executing  and  satisfying  the  trusts 
herein  above  firstly  and  secondly  expressed,  to  the  payment 
and  satisfaction,  so  far  as  the  said  proceeds  may  extend,  of 
all  the  creditors  of  the  said  parties  of  the  first  part  rateably 
in  proportion  to  the  amounts  of  the  debts  due  to  them  res* 
pectively." 

Mr.  R.  Sedgwick  and  Mr.  D.  D,  Fields  in  support  of  the 
motion,  relied  upon  LejUilhan  v.  Moffat^  see  1.  vol.  451.  and 
the  (M.  &)  cases  of  Wakeman  v.  Grover  and  6runn,  and  Bur- 
ral  Jr.  r.  Zax/te,  both  of  which  cases  had  been  before  the 
chancellor,  and  the  former,  afterwards,  was  taken  to  the 
court  of  errors.  They  will  be  found  sufficiently  referred  to 
in  the  opinion  of  the  court  upon  the  present  motion. 

Mr.  F.  B>  Cuttings  for  the  assignees. 

Thb  Yicb-Chancellor  : — The  provisions  of  the  assign*  March  11, 
ment  made  by  the  defendants  Levy  and  Henriques  are,  sim- 
ply, these :  After  providing  for  the  law  and  other  necessary 
expenses,  the  trustees  are  directed  to  pay  certain  creditors 
in  fall  or  pro  rata^  as  far  as  the  avails  will  extend ;  then,  so 
far  as  the  assigned  property  would  go,  to  pay  all  other  cred- 
itors equally  who  should,  within  six  months,  agree  to  dis- 
charge the  assignors  from  all  claims  and  demands ;  and, 
out  of  what  should  remain,  to  pay  rateably  the  creditors 
who  might  not,  within  the  six  calendar  months,  agree 
to  give  such  release  and  discharge;  and,  lastly,  if  such 
creditors  should  agree  to  give  such  release  and  discharge 
within  the  period  aforesaid,  then  the  trustees  were  to  apply 
the  proceedswhich  might  remain,  after  executing  the  trusts 
first  expressed  (that  is  to  say,  the  payment  of  the  preferred 
debts)  to  the  satisfaction,  so  far  as  they  would  extend, 
of  all  the  creditors  rateably.  There  is  no  ultimate  disposi- 
tion of  a  residue. 

The  case  ofLentilhon  v.  Moffat  has  been  referred  to  upon 
the  argument :  but  it  will  be  found  that  I  did  not  there  ex- 
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press  any  decided  opinion  upon  the  effect  of  trusts  like  tbose 
embraced  by  the  present  assignment  The  complainants 
place  some  reliance  upon  Wakeman  v.  Grover  and  Gunn^ 
The  assignment  in  that  case  contained  trusts  more  objec^ 
tionable  than  those  now  before  the  court.  The  counsel  upon 
the  present  motion  refer,  however,  to  the  decision  in  the  court 
of  Errors  against  the  assignment  in  the  case  just  mentioned 
upon  the  ground  of  its  giving  a  preference  upon  the  condi* 
tion  of  the  creditors  granting  an  absolute  discbai^ ;  butt 
I  have  not  been  furnished  with  a  copy  of  the  opinions  in  that 
court,  (a) 

Still  I  am  relieved  from  all  embarrassment  by  the  decisioD 
of  the  chancellor  in  the  later  case  of  Burrall^  Jr.  v.  Xa#- 
liCf  which  has  been  decided  since  the  case  of  Wiikeman  ▼. 
Grover  and  Chinn  was  passed  upon  in  the  court  of  Errors* 
He  decreed  against  the  assignment  which  the  defendants 
John  Leslie  and  Ross  Leslie  had  made  to  the  other  defendants 
Williams  and  McDougald.  And  upon  comparing  the  trusts 
of  it  with  those  which  appear  in  the  case  now  before  me,  I 
can  perceive  no  difference  between  them.  The  trusts  there 
were  in  the  following  words :  "  In  trust  for  the  sole  and 
only  uses  and  purposes  following  and  on  the  conditions  fol- 
lowing, that  is  to  say,  that  the  said  assignees  shall  take  the 
immediate  and  full  possession  thereof;  and  shall  dispose  of 
the  same ;  and  collect  the  same  in  such  manner  and  times 
as  to  them  shall  seem  most  advisable  for  the  benefit  of  our 
said  creditors.  And,  that  the  said  assignees  shall  forward, 
by  mail  or  otherwise,  to  each  and  all  of  the  aforesaid  credi* 
tors,  as  soon  as  may  be,  a  notice  of  this  assignment  and  ob- 
jects ;  and  shall,  after  deducting  all  reasonable  expences  and 
charges  from  the  avails  of  this  assignment,  divide  the  bal* 
ance  or  so  much  thereof  as  shall  be  necessary  among  those 
of  the  aforesaid  creditors  who  shall,  on  or  before  the  fifteenth 
day  of  December  next,  agree  to  receive  such  dividend,  in 
full  discharge  and  satisfaction  of  their  respective  debts.  And 
if  there  should  not  be  sufficient  avails  to  fully  pay  the  said 
last  mentioned  debts,  then  the  said  assignees  shall  divide  the 


(a)  At  this  time  the  report  of  the  case  (11.  Wend.  187.)  had 
not  been  published. 
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same  wniang  the  aforesaid  creditors  who  shall  agree  as  afore- 
said to  take  a  dividend  and  discharge  as  aforesaid,  in  pro- 
portion to  the  respective  amounts  of  their  said  debts.    And 
should  there  be  more  avails,  after  deducting  expences  and 
charges  aa  aforesaid,  than  to  fully  pay  off  all  the  debts  of 
tboee  creditors  who  shall  come  in  for  dividend  and  discharge 
their  debts  as  aforesaid,  then  and  in  that  case  the  said  trus- 
tees, should  there  be  enough,  shall  pay  up  all  the  debts  to 
such  creditors  as  do  not  come  in  for  a  dividend  as  aforesaid. 
And  if  there  should  not  be  enough  for  that  purpose,  shall 
then  pay  and  divide  the  same  among  the  said  last  mentioned 
creditors,  in  proportion  to  their  respective  debts.    And  if, 
after  the  payment  of  all  expences  and  charges  as  aforesaid 
and  all  the  debts  of  our  creditors,  there  should  yet  be  left  a 
balance  of  avails  from  this  assignment,  that  balance  the  said 
trustees  shall  pay  over  to  us  or  our  legal  assigns."(fr) 
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(I)  Tlie  chancellor  ftve  no  written  opinion  in  the  ease  of  BvrrmU  Jr.  ▼. 
huiUj  bat  the  foUowing  is  a  copy  of  the  order  directed  to  be  entered  : 

'*  On  lookini^  into  the  bill  of  complaint  in  this  cause  and  the  answer  of 
afl  the  defendantSt  by  which  it  appears  thai  the  complamants  are  creditors 
of  the  said  John  Leslie  and  Ross  Leslie,  and,  before  filing  their  bill  in  this 
eaase,  had  obtained  judgments  and  executions  against  the  property  of  the 
eaid  John  Leslie  and  Ross  lisslie ;  and  that  the  said  John  Leslie  and  Ross 
Leslie  had  then  avowed  themselyes  insolvent  and  had  assigned  and  deliver, 
ed  all  their  property  and  effects  to  the  said  other  defendants  Matthew  Wil- 
tisnis  and  Peter  McDougald,  in  whose  hands  the  said  property  and  effects 
were  at  the  time  of  the  said  executions  of  the  complainants  were  d^ivered 
to  the  sheriff;  and  it  further  appearing  to  the  court  that,  on  filing  the  said 
Ul  of  complaint,  an  injunction  was  issued  and  served,  restraining  the  said 
de&ndants  from  disposing  of  any  of  the  said  property  and  effects  or  the 
avails  thofeof ;  and  now,  on  motion,  on  behalf  of  the  defendants,  that  the 
•aid  JBJnnetioD  be  dissolved ;  and  on  motion,  on  behalf  of  the  complainants, 
that  a  receiver  be  appointed,  with  the  usual  powers ;  and  after  hearing  Mr. 
BnehneJl  of  coonael  for  the  complainants  and  Mr.  Stevens  of  counsel  for  the 
dofendjuts;  it  appearing  satisfactorily  to  the  chancellor  that  the  said  John 
Lselie  and  Roes  Leslie  are  insolvent  and  unable  to  pay  their  debts,  and  that 
the  said  assignment  of  their  property  and  effects  to  the  said  other  defendants 
Matthew  WiKiams  and  Peter  McDougald  is  fraudulent  and  void,  it  it  there* 
uptm  miiand^  that  the  said  injunction  be  continued ;  and  that  a  receiver  be 
a|ipQiated,  agreeably  to  the  prayer  of  the  said  bill  of  complaint ;  and  that  it 
be  le&rred  to  a  master  residing  in  the  county  of  Onondaga  to  appoint  a  re. 
ceiver*  with  the  usual  powers,  and  to  take  from  him  the  requisite  security. 
A«d  that  due  notice  be  given  to  the  parties  in  this  suit,  and  to  Timothy  R. 
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MOAT 
V. 
BOLBSCf. 


The  chancellor  must  certainly  have  considered,  in  this 
case  of  BurralU  Jt*  v.  Leslie^  that  the  court  of  Errors,  in 
Wakeman  v.  Grosvenor  and  Gunn^  had  passed  upon  the  prin- 
ciple involved  in  this  mode  of  creating  preferences  and  I 
also  must  decide  against  the  validity  of  the  present  assign* 
ment.  Let  a  reference  be  had  to  Master  Codwise,  for  him 
to  select  a  suitable  person  as  receiver  of  the  assigned  estate 
and  effects,  with  power  to  take  the  requisite  security. 


Moat  v.  Holbbht. 


WMto  Ml  li||oB«ti«M  ta  In  opanttloB,  a  pftrty  ooftat  to  vctpect  It, 


tkoogh  iapnftitr 


Mo  notion,  mtdo  aAer  the  dlnoluUon  of  raeb  an  injunction,  for  an  ittMluuBl, 
grooad  of  an  Infringonent  of  It  white  in  force,  can  l»e  anetained. 

A  writ  of  injanction  oug bt  to  be  ■uffictenily  eiplielt  upon  iia  face,  by  definlaf  tha 
or  matter  enjoined,  and  lo  that  a  party  may  be  tbereby  clearly  adTtrtlaad  of 
not  to  do. 


what  to  la 


March  10.       The  bill  (which  was  sworn  to)  contained  no  prayer  for 

^^^'      subpoena.    An  injunction  had  been  issued,  under  the  aOoca- 

Pf^aeUee,     ^^^  of  the  master;  and,  served.     The  writ  of  injunction  was 

JnftmeUan.  loose  in  its  terms.     It  directed  the  defendant  to  '^  desist  and 


Green  Esquira,  aolicitor  for  Samuel  Matthews  and  John  A.  Oatraniler,  who 
an  complainanta  in  a  creditor^a  bill  in  this  court  against  said  John  Leslie 
and  Ross  Leslie,  of  the  time  and  place  when  and  where  the  said  master  will 
reoeiye  nominations  and  make  the  appointment  of  such  reoeiTor  and  deter- 
mine  apcm  and  take  such  security.  And  it  it  further  ordered^  that  the  said 
deftndants  and  each  of  them  forthwith,  after  the  appointment  of  such  re- 
ceiver, do  and  thej  are  hereby  directed  to  assign,  transfer  and  deliver  orer 
to  the  reoeiyer,  on  oath,  under  the  direction  of  the  master,  all  the  said  pro- 
perty and  effects,  heretofore  assigned  by  the  said  John  Leslie  and  Roes  Les- 
lie to  the  said  Matthew  WUliams  and  Peter  McDongald ;  and  that  they,  the 
said  defiindants,  appear  before  the  master  from  time  to  time  and  produce 
such  books  and  papers  and  submit  to  such  examination  as  the  master  shall 
direct  in  relation  to  any  matter  which  they  might  have  been  legally  required  ta 
disclose  by  particular  specification  in  this  order.  And  that  the  master  re- 
port to  this  court  with  all  convenient  apeed. 


Vice-chancellor's  court. 


IM 


from  selling,  removing  or  disposing  of  any  of  the 
jouf  partnership  property  or  from  collecting  the  partnership 
debts  or  other  monies :''  but  contained  no  reference  whatev- 
er to  any  particular  firm  or  co-partnership  business.  After 
service  of  the  injunction,  the  complainant's  solicitor  entered 
an  tx  parte  order  allowing  his  client  to  amend  by  adding  to 
the  bill  a  prayer  for  subpoena. 

A  motion  bad  been  made  to  dissolve  the  injunction,  which 
was  grantedt  with  costs,  but  the  amendment  was  permitted 
to  stand. 

An  application  was  now  made  (after  the  dissolution)  for 
an  atttachment  for  infringing  the  injunction  while  it  was  in 
operation. 


Mr. 


for  the  complainant. 


1884. 

MOAT. 
V. 
HOLBXnc. 


Mr.  C  OCfmnor  for  the  defendant. 


Thb  Vice  Chancellor  : — While  an  injunction  is  in  oper- 
ation, a  party  ought  to  respect  it,  even  though  the  same  may 
have  been  improperly  issued :  more  particularly  if  it  be  con- 
nected with  strong  equitable  circumstances.  The  case  of 
Partington  v.  Booths  3.  Meriv.  148.  is  in  point. 

But  I  am  strongly  inclined  to  say,  that  no  motion  made 
after  the  dissolution  of  such  an  injunction  for  an  attachment, 
on  the  ground  of  an  infringement  of  it  while  in  force,  can  be 
sustained. 

There  would  be  another  ground  for  refusing  the  present 
application,  even  if  what  I  have  said  were  not  sufficient. 
The  injunction  is  not  definite.  It  does  not  point  out  what 
particular  partnership  property  is  to  be  held  sacred.  A  writ 
of  injunction  ought  to  be  sufficiently  explicit  upon  its  face, 
by  defining  the  property  or  matter  enjoined,  and  so  that  a 
party  may  thereby  be  clearly  advertised  of  what  he  is  not 
to  do.     Motion  denied. 
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Caret  and  another  v.  Hatch  and  others. 


Tta«  •ignatnre  of  eoamet  onght  to  »ppemr  to  »  btn  oo  file  ;  and  If  h  be  WM,  dM  i 
ground  for  a  motion  to  take  the  bill  off  the  files  of  tlie  Covt. 


March  11.  The  bill  had  been  sworn  to  ;rand  an  injunction  granted. 
1834.      After  appearance,  a  copy  of  the  bill  was  served.     Neither 

Practice^     the  copy  nor  the  original  on  file  was  signed  with  any  coun- 

Bill.  sel's  name. 

Signature  of     A  motion,  on  this  ground,  was  now  made  by  one  of  the 

Counsel.  defendants  to  take  the  bill  off  the  files  or  for  such  other  or- 
der as  the  court  might  grant.  An  aflidavit  was  made  by 
the  solicitor  for  this  defendant,  showing  that  the  pleading 
was  a  sworn  bill  and  that  an  injunction  had  been  issued  and 
served :  and  the  notice  of  the  motion  was  ^founded  upon  this 
affidavit,  the  bill  on^file  and  the  copy  served.j 

Mr.  A.  Williams  for  the  motion,  cited  Parkers*  Chancery  ' 
PracL  2. ;  Dillon  v.  Francis,  1.  Dick.  68. ;  Frer^h  v.  Dear, 
6.  Ves.  547. ;  Kirkley  v.  Burton^  5.  Mad.  (J.  R.  878. 

Mr.  (y  Connor  objected  to  the  motion,  on  the  ground  of 
its  not  being  competent  to  one  defendant  thus  to  dismiss  a 
bill  in  which  other  defendants,  who  did  not  join  in  this  mo- 
tion, were  interested ;  and  upon  the  point  of  counsel's  signa- 
ture referred  to  Sears  v.  Hyer^  1.  Paige's  C.  R.  488. 

Thb  Vice  Chancellor  : — The  notice  in  this  case  must 
be  deemed  sufficient.  *^It  was  enough  to  apprise  the  com- 
plainant's solicitor.  And  I  have  no  doubt  that  any  one  de- 
fendant may  bring  the  present  question  before  the  court. 

It  was  my  understanding  of  the  practice  at  th«  time ,  I 
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was  at  the  bar  and  has  been  since,  that  the  signature  of  conn-  1834. 
sel  is  necessary  to  all  bills  as  well  as  answers.  And  ex- 
perience has  taught  me  the  propriety  of  requiring  it.  The 
younger  members  of  the  profession  are  too  neglectful  in  ask- 
ing aid  of  counsel  in  preparing  their  pleadings.  If  they  were  « 
more  studious  of  this,  the  time  of  the  court  would  be  often 
very  much  saved  and  its  records  appear  to  more  advantage. 
And  I  must  also  add,  that  even  counsel  are  not  careful 
enough  with  their  signature.  They  sometimes  sign  plead- 
ings which  I  have  been  inclined  to  think  they  have  never 
read. 

The  question  now  before  the  court  may  be  considered  as 
having  come  up  incidentally  before  the  chancellor  in  Rogers  Xnd  nee  Doe 
V.  Sogers^  3.  Paige's  C.  R.  458.     The  case  involved  import-  v-  Grten^  2. 
aot  questions  in  relation  to  the  taxation  of  costs.  w^'fiT'    ^' 

The  chancellor  there  shows  the  propriety  and  even  neces- 
sity of  having  the  signature  of  counsel  to  all  bills,  (whether 
sworn  to  or  not.)  And  the  same  thing  is  evidently  recogni- 
zed by  him  again  in  LiUlejokn  v.  Munn^  3.  Paige's  C.  R. 
280. :  although,  it  is  true^  that  the  copy  of  the  bill  there 
served  was  wanting  in  more  particulars  than  the  present 
one.  The  chancellor  mentions  the  signature  of  counsel  as 
being  necessary  upon  the  copy  to  be  served  :  and  thus  shows 
it  ought  to  appear  upon  the  original  on  file. 

The  complainant's  solicitor  has  given,  by  affidavit,  some 
excuse  for  the  omission.  He  states  that  counsel  was  re- 
tained and  perused  the  bill  and  that  the  solicitor  went  to  the 
office  of  the  former  for  his  signature,  but  did  not.  find  him. 
I  do  not  know  whether,  under  these  circumstances,  it  will  be 
right  to  have  the  bill  struck  off  the  files  of  the  court ;  al- 
though I  hold  a  motion  to  that  effect  may  be  sustained  in  an 
ordinary  case.  My  inclination  is  to  permit  the  counsel  for 
the  complainants  to  sign  his  name  now  to  the  bill. 

The  matter  is  then  reduced  to  a  question  of  costs.  These 
were  given  in  the  case  of  Littlejohn  v.  Munn,  There  is  the 
same  reason  here ;  and  this  defendant  is  entitled  to  the  costs 
of  the  motion  and  the  entry  of  the  order  consequent  thereon. 
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1834. 


Pool  v.  Pool. 


la  suits  for  wparatlon,  wher«  the  eompl&iaant  proTM  his  or  her  mm,  the  tea  9t  th« 
cretal  order  settled  bf  chancellor  Kent  ts  to  be  used. 


March  15.       A  suit  for  limited  divorce ;  the  case  was  proved  f  and  the 
1834.       solicitor  for  the  complainant  brought  the  draft  of  the  propo- 
"^^T^     sed  decree  for  the  approval  of  the  vice-chancellor:  when 
D^^  or-  His  Honor  required  it  should  be  made  conformaWe  to  the 
der,  decretal  order  which  appears  in  the  printed  report  of  Bar- 

Separatum,   rere  v.  Barrere,  4.  J.  C.  R.  187.  and  suggested  its  being  a 
desirable  form  to  be  used  in  all  similar  cases^ 


Falmkr  v.  Van  Do&bn. 


A  corapltfinaQt  cannot  eiamtne  a  sole  defendant  n  a  witness  afatnst  hioiMlf ;  taMmt 

no  decree  can  be  had  against  a  party  defendant  upon  fhcts  to  which  he  is  tnntaed  m 

a  witness. 
Tf  there  be  more  defendants  than  one,  an  examinatloa  of  a  defendant  may  be  had ;  aai 

yon  may  get  a  decree  against  another  defendant  upon  raeh  fhets :  hat  yon  eaaaot  bare 

a  decree  against  the  party  examined  embracing  such  facts. 
Where  a  defendant  has  bMn  examined,  under  tlie  usual  order  u  a  witaeM,  a  comptali*' 

ant  may  have  a  decrM  against  him  upon  other  matten  to  which  he  wu  not  examined. 


^1834^^'       '^^^  ^^"  ^^^  *'®^  ^y  ^*^®  complainant,  John  W.  Palmer, 

s^^^^     as  a  judgment  creditor,  whose  execution  had  been  returned 

Practice.      nulla  bona^  against  the  defendant  John  L.  Van  Doren. 

Examining       ^  motion  was  now  made  "  that  the  defendant  be  examin- 

def^idt^  '"•d  as  a  witness  for  the  complainant,  under  such  restrictions 


VICE-CHANCELLOR'S  COURT.  19» 

as  the  court  might  think  proper  to  impose ;"  and  for  other       1884, 
relief.     This  motion  was  based  upon  an  aifidavit  made  by 
the  complainant,  wherein  he  deposed  that  the  defendant         |^, 
was  in  possession  and  receipt  of  a  large  income ;  that  it  was  tandobbm. 
material  to  the  deponent,  as  he  was  advised  by  counsel 
and  believed  that  the  defendant  should  be  examined  as  a  wit- 
ness for  the  deponent  in  the  case ;  and  he  was  further  advised 
and  believed  that  unless  the  said  defendant  was  examined 
as  a  witness  to  make  certain  disclosures  relative  to  his  said 
income  and  property  so  held  in  trust  or  possession  or  in  trust 
by  others  for  his  use,  it  would  be  impossible  to  furnish  the 
necessary  proof  to  enable  this  court  to  do  equity  between 
the  parties.    And  further,  that  he  had  understood  from  his 
counsel  and  believed,  a  rule  to  produce  witnesses  had  been 
entered  and  he  had  been  applied  to  for  a  list  of  his  witnes- 
ses, but  he  could  not  furnish  such  a  list,  unless  the  defend- 
ant should   have  first  been  examined,  inasmuch  as  no  clue 
was  given  by  the  answer  of  the  defendant  to  the  facts  which 
the  deponent  believed  existed  or  to  the  witnesses  by  whom 
he  should  be  enabled  to  furnish  the  necessary  proof;  and  it 
was  his  belief  (and  he  was  so  advised)  that  unless  such  di- 
rections as  to  the  witnesses  and  facts  were  furnished  some- 
how by  the  defendant,  injustice   must  be  done  to  the  de- 
ponent. 

It  appeared  by  counter  affidavits,  that  the  complainant 
had  taken  exceptions  to  a  first,  second  and  third  answer^^-*- 
the  last  of  which  was  decided  to  be  sufficient. 

Mr.  D.  Graham^  Jr.  for  the  motion. 

Mr.  D.  E.  Wheekr  in  opposition. 

The  Vice-chancellor  : — This  is  an  application  to  ex- 
amine a  sole  defendant  in  a  cause.  It  is  attempted  to  be 
founded  upon  two  points :  1.  That  certain  disclosures,  rela- 
tive to  the  defendant's  income  and  property,  are  necessary, 
before  the  complainant  can  furnish  his  proof;  and  2.  That 
as  no  clue  is  given,  by  the  answers  of  the  defendant,  to  the 
facts  which  the  deponent  believes  to  exist,  tiierefore  (and 
until  after  an  explanation  of  these)  the  complainant  cannot 
give  a  list  of  his  witnesses. 

2.5 
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1884.  Upon  the  opening  of  this  motion,  I  considered  it  to  be  « 

novel  one ;  because,  as  Van  Doren  is  the  only  defendant, 
g^  an  examination  of  this  person  would  be  a  bar  to  a  decree. 
VAN  DORBN.  There  can  be  no  decree  against  a  defendant  upon  facts  to 
which  you  examine  him  as  a  witness.  If  there  be  more  de- 
fendants than  one,  an  examination  of  a  defendant  may  be 
had ;  and  you  may  get  a  decree  against  another  defendant 
upon  such  facts  :  but  you  cannot  have  a  decree  against  the 
party  examined  upon  the  facts  which  he  has  disclosed  as  a 
witness,  although  you  may  upon  facts  to  which  he  is  not  ex- 
amined. 

It  appears,  in  this  case,  that  a  second  and  third  answer 
have  been  required — the  last  of  which  was  decided  to  be 
sufficient ;  and  yet,  for  all  this,  the  complainant  wants  dis- 
closures from  this  sole  defendant  through  the  examiner's 
office. 

The  way  to  test  an  interested  party-defendant  is  through 
his  answers  and  not  upon  interrogatories  in  the  office  of  an 
examiner. 

The  case  of  Nightingale  v.  Dodd^  Amb.  583.  has  been  re- 
ferred to  in  support  of  the  present  motion.  But  that  was  a 
case  in  which  there  were  several  defendants ;  the  applica- 
tion was. to  examine  one  of  them,  who,  although  interested 
in  the  case,  was  not  interested  in  the  matter  to  which  ha 
was  examined ;  and  the  sole  point  decided  there  is  this,  that 
a  defendant  who  has  been  examined  under  the  usual  order  as 
a  witness,  may  have  a  decree  against  him  upon  other  mat- 
ters to  which  he  was  not  examined — thus  also  showing  that 
a  decree  cannot  be  had  against  such  defendant  in  relation  to 
facts  to  which  he  is  examined  as  a  witness. 

I  must  deny  the  motion,  with  costs,  (a) 


(fl)  In  connection  with  the  principles  embraced  by  this  decision,  see  the 
cases  referred  to  in  notes  to  Blunt*s  edit,  of  Ambler^  V.  3.  p.  583.  In 
Corey,  p.  63,  we  have  the  following :  **  Forasmuch  is  it  is  informed,  the 
trial  of  the  tmth  of  the  matter  resteth  altogether  in  the  declaration  of  the 
defendant;  it  is  therefore  ordered,  that  the  defendant  shall  be  examined 
upon  interrogatories  to  be  administered  by  the  plaintant,  upon  whose  ei. 
amination,  if  the  matter  fall  not  out  for  the  plaintant,  then  the  plaintsnt 
to  pay  the  defendant  costs,  and  the  cause  to  be  dismissed.  John  TyfiMH 
plaintant,  John  Vimore  and  Alict  defendants,  anno.  S.  Elii.  fol.  122.** 
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TKADM- 

9 


MMVU 
BANK. 

The  President,  Directors  and  Company  of  the  Trabbsions'        v- 

Bank  v.  Hyatt.  "^^" 


A  d«f<ndaBt  mut  tuwtr  to  knowledge  and  informaUon :  knowladf «  alone  will  not  ba 

rafflcient 


This  case  came  before  the  court  on  exceptions  to  a  mas-  AprU  14. 
ter^s  report  allowing  exceptions  to  an  answer  for  insufficiency.      1884. 

There  was  only  one  point  of  moment,  namely,  whether  a  ^f^T^ 

defendant  answering  as  to  knowledge,  without  adding  his  in-  jingj^' 

formation,  was  sufficient.  ExcepfAons* 

Mr.  Peter  A.  Cowdry  for  the  complainants.  • 

Mr.  haac  O.  Barker  for  the  defendant. 

■ 

Thk  Yicb-Chancbllor  : — The  defendant  is  called  upon 
to  answer  according  to  the  best  of  his  knowledge,  remem- 
brance, information  and  belief.  The  rules  of  equity  plead- 
ing admit  of  tl\is ;  and  the  defendant  is  bound  thus  to  an- 
swer. He  undertakes  to  excuse  himself  by  saying,  he  lias 
no  knowledge  whatever,  except  what  is  derived  from  the  al- 
legations in  the  bill.  This  is  not  enough.  He  may  still 
have  information,  aside  from  personal  knowledge  or  knowl- 
edge derived  merely  from  the  bill;  and  if  he  has  got  infor- 
mation from  other  sources,  he  may  have  formed  a  belief  one 
way  or  the  other  concerning  its  truth.  If  a  defendant  says 
he  has  "  no  knowledge  or  information  whatever,  except 
what  is  derived  from  the  bill" — or  if  he  should  say,  which 
would  be  tantamount  to  it,  "  that  he  is  utterly  and  entirely 
ignorant,  except  from  the  information  of  the  bill,"  he  may 
then  be  excused  from  expressing  any  opinion  or  belief  about 
the  fact;  and  the  answer,  in  such  form,  would  be  considered 


196  CASES  IN  THE 

1684.      sufficient     These  are  clearly  established  principles  of  plead- 
^f^C^j,  ing ;  and  they  ought  to  be  familiar  to  every  chancery  plead- 
u.         cr :  Morris  v.  Parker^  8.  J.  C.  R.  297. ;  Smith  v.  Lasher ^  5. 
BBDFisLD.   lb.  247. ;  Utica  Insurance  Co.  v.  Lynch^  3.  Paige's  C.  R.  210. 
When  we  apply  these  rules  to  the  answer  of  the  defendant 
in  the  present  case,  together  with  the  principles  embraced 
in  Sloan  v.  Little^  3.  Paige's  C.  R.  103.  (and  which  bear 
more  directly  upon  the  matters  contained  in  the  fifth  excep- 
tion to   the  master's  report)  I  am  perfectly  satisfied  the 
master  has  decided  correctly  in  allowing  all  these  exceptions 
to  the  answer. 

Order  accordingly,  overruling  the  exceptions  to  the  mas- 
ter's report,  with  costs. 


Raymond  and  another  v.  Redfield. 


A  coBpiaiAUit  fttag  a  Judgmrat-creditor*!  bill  and  failing  to  diacovtr  property,  nvtit  paf 

coata  on  ita  dismiMal. 


AprU  14.       The  complainant  had  filed  a  bill  to  discover  property 
1834.      after  the  return  of  nuUa  bona  to  a  writ  oi  fieri  facias  issued 
-A^^     upon  a  judgment  at  law ;  and  the  defendant  had  answered 
Cofff.    *       denying  property.      There  was  also  no   proof;  and  the 
matter  was  reduced  to  a  question  of  costs.     The  Vicb- 
Chahcbllor  decided,  that  as  the  object  of  the  bill  bad  en- 
tirely failed,  it  must  be  dismissed  with  costs. 

Mr.  O.  GHdley  for  the  complainants.     Mr.  A,  Williams 
for  the  defendant. 
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Lawtoh  v.  Levy  and  others. 


I.AWTON 
IiXYT. 


k  itaipit  coBCnet  eredlior  mty  llle  a  bill  to  hare  the  tniita  of  a  deed  of  eMlgomeBt  (br 
tiM  bmefc  ef  eredlton  carried  Into  effect  But  a  creditor  who  wisbee  to  impeach  such 
a  deed,  moat  flnrt  obtain  a  judfrnent  and  proceed  to  the  extent  of  an  exeeaUoa  at  law. 

A  vofamtary  aettlemcBt  upon  a  wife  by  a  hoiband  can  only  be  Impeached  by  a  Jadgmeat 
creditor. 

If  paruiendlOTATe  and  ftaadnleatly  turn  the  co-partnenhip  property  to  the  payment  of 
friTiuedebia,  It  atmt  that  a  limple  eontract  creditor  of  the  partnerahip  may  file  a  bill 
10  rettrala  them. 


The  bill  was  filed  by  Charles  Lawtoh  and  by  Thomas  C.  jiprU  98. 
Wiliiams  and  William  H.  Mann,  partners  under  the  style  of      1834. 
Thomas  C.  Williams  and  Co.,  on  behalf  of  themselves  and    .>^*^^*^^  . 
all  other  creditors  of  the  defendants  Hyman  Levy  and  Hen-   Qf^edUm-. 
ry  Levy,  partners  under  the  firm  of  H.  &  H.  Levy,  in  order 
to  set  aside  one  of  the  trusts  of  a  deed  of  assignment  as  fraudu- 
lent   The  complainants  were  simple  contract  creditors  upon 
dishonored  promissory  notes  given  by  H.  &  H.  Levy  for  coal 
sold  and  delivered.     The  deed  of  assignment  recited  a  set- 
tlement upon  Zipporah,  the  wife  of  the  said  Henry  Levy,  of 
the  sum  of  six  thousand  six  hundred  and  forty  six  dollars  and 
of  which  the  other  defendant  Hyman  Levy  was  a  trustee, 
and  stated  that  the  amount  had  been  embarked  in  the  co- 
partnership business  of  H.  &  H.  Levy.     The  trusts  in  the 
assignment  were  as  follows :  (after  reimbursing  costs,  &c.) 
'^  And  do  and  shall  pay  thereout,  unto  the  said  Hyman  Levy, 
as  trustee  of  Zipporah  Levy  as  aforesaid,  the  said  sum  of  six 
thousand  six  hundred  and  forty  six  dollars,  mentioned  and 
set  forth  in  the  said  deed  or  declaration  of  trust  above  men- 
tioned, together  with  the  interest  due  thereon,  as  is  also  set 
out  in  the  said  deed,  it  being  understood  that,  for  the  pur- 
pose of  perfecting  the  intention  of  the  said  deed  or  instru- 
ment of  declaration  that  the  same  may  not  interfere  with 
the    operation  of  these  presents,  that  from  the  first  sales 
and  collections,  as  soon  as  the  said  sum  of  six  thousand 
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six  hundred  and  forty  six  dollars,  with  the  interest  there" 
on  over  the  expences  of  realizing  that  amount  only,  is 
received  and  collected  in  money  that  the  S.  B.  H.  Judah^ 
(the  trustee)  "  or  his  executor  or  administrator  is  jto  pay 
over  the  same  to  the  said  Hyman  Levy,  as  trustee  as  afore- 
said, without  waiting  for  the  further  fulfilment  or  closing  of 
the  trust  herein  reposed  in  him;  and  deducting  and  retain- 
ing the  balance  of  the  costs,  charges  and  expences  provided 
for  and  directed  to  be  retained  by  the  said  S.  B.  Helbert  Ju- 
dah,  as  is  above  mentioned.  And  after  full  payment  of  the  said 
monies  and  all  the  aforesaid  costs,  charges,  commissions  and 
expences,  then  in  trust  that  the  said  S.B.  Helbert  Judah  his  ex- 
ecutor or  administrator  shall  pay  to  Mrs.  Sarah  Levy,  wi- 
dow of  Solomon  Levy  deceased,  lately  of  the  Island  of  Ja- 
maica in  the  British  West  Indies,  but  now  a  resident  of  the 
city  of  New  York,  the  sum  of  three  hundred  dollars,  with 
the  interest  due  thereon  from  the  first  day  of  January  one 
thousand  eight  hundred  and  thirty  two.  And  also  in  trust 
that  the  said  S.  B.  Helbert  Judah  shall  pay  to  Miss  Henri- 
etta Levy,  also  a  resident  of  the  city  of  New  York,  the  sum 
of  six  hundred  and  forty  dollars,  with  the  interest  due  there 
on  from  the  first  day  of  January  one  thousand  eight  hundred 
and  thirty  two,  both  of  which  sums  of  money  are  money  bor- 
rowed from  the  said  Sarah  Levy  and  Henrietta  Levy  by  the 
said  Hyman  Levy  and  Henry  Levy  and  by  them  placed  in  their 
said  co-partnership  and  business.  And  after  the  full  pay- 
ment and  satisfaction  of  the  same,  then  in  trust  that  he  the 
said  S.  B.  Helbert  Judah  his  executor  or  administrator  do 
and  shall  apply  the  residue  of  the  trust  monies  in  and  to- 
wards pfcyment  and  satisfaction  of  the  claims  and  demands 
of  all  the  rest  of  the  creditors  of  them  the  said  Hyman  Levy 
and  Henry  Levi  pari  passu  and  without  any  preference  and 
priority  of  payment.  And  after  payment  and  satisfaction 
of  the  claims  of  the  said  creditors  and  their  debts,  claims 
and  demands  as  aforesaid,  then,  in  trust  that  he  the  said  S. 
B.'  Helbert  Judah  or  the  executor  or  administrator  of  the 
said  S.  B.  Helbert  Judah,  do  and  shall  pay  the  surplus  of  the 
said  trust  monies  (if  any)  unto  the  said  Hyman  Levy  and 
Henry  Levy  their  executors,  administrators  and  assigns,  &c." 
The  complainants  charged  the  settlement  made  upon  the 
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wife  of  the  defendant  Henry  Levy  to  be  fraudulent  as  against      16M« 
creditors ;  also,  that  inasmuch  as  the  money  was  not  invest- 
ed pursuant  to  the  settlement,  but  was  kept  in  the  joint  trade 
of  the  said  H.  &  H.  Levy,  therefore  the  intended  cestui  qtte      lsvy, 
trust  took  no  interest  thereby  and  the  fund  ought  to  be  devo- 
ted to  the  payment  of  their  debts  ;  and  that  the  fund  was  and 
continued  to  be  co-partnership  property.     These  complain- 
ants also  insisted  upon  the  deed  of  assignment  being  made  to 
delay,  hinder  and  defraud  creditors,  and  set  forth  circum- 
stances in  aid  of  their  charges ;  alleged  the  irresponsibility  of 
the  trustee  (who  was  made  a  defepdant) ;  and  prayed  for  a 
receiver,  injunction  and  ne  exea£ ;  and  that  the  assignment 
might  be  decreed  to  be  fraudulent  and  void  and  the  defend- 
ants should  account,  &c. ;  and,  for  further  relief. 

An  injunction  had  been  granted ;  and,  upon  the  coming  in 
of  the  answers,  a  motion  was  now  made  to  dissolve  it. 


Mr.  John  Anihon  and  Mr.  S.  B.  H.  Judah  in  support  of  the 
motion. 

Idr.  S.  Sherwood  and  Mr.  O.  BushneU  for  the  complainants. 

Thb  Vicb-Chancbllor  : — Upon  the  argument  of  this  April  29. 
motion,  the  question  occurred  to  me :  whether  a  bill  like 
this,  by  simple  contract  creditors,  could  be  sustained,  even 
though  fraud  might  appear  from  the  pleadings.  I  am  incli- 
ned to  think  I  must  test  this  motion  by  the  bill  itself:  for,  if 
the  complainants  have  no  right  to  file  the  bill,  then  the  in- 
junction ought  not  to  be  retained  until  the  hearing.  It  is 
true,  the  parties  have  answered ;  yet,  although  defendants 
do  this  in  cases  where  a  demurrer  will  bold,  they  may  raise 
the  objection  at  the  hearing. 

The  great  difficulty  is,  in  the  bill  being  filed  by  creditors 
at  large,  before  judgment  No  doubt  a  bill  may  be  filed  by 
such  creditors  either  by  simple  contract  or  specialty  against 
the  trustees  in  a  deed  of  assignment  for  the  benefit  of  credi- 
tors, in  order  to  compel  a  performance  of  the  trust :  but,  the 
present  is  a  proceeding  to  set  aside  such  a  deed  to  a  certain 
extent.  The  court  has  been  referred  to  the  cases  of  Russell  v. 
Hammond^  1.  Atk.  13.  and  Taylor  v.  Jones,  2.  lb.  600.  in  sup- 
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port  of  sach  a  bill  by  simple  contract  creditors.  In  BuneU  r* 
Hammondy  the  bill  was  filed  by  the  general  creditors  of  a  de- 
ceased debtor  against  his  representatives  for  discovery  and 
payment  and  to  set  aside  a  settlement  made  on  the  widow  af^ 
ter  marriage.  Now,  this  I  take  to  be  not  a  case  in  point :  for, 
there  is  no  doubt  of  the  right  of  general  creditors  to  file  a  inll 
against  personal  representatives  for  payment  out  of  the  estate 
of  their  deceased  debtor.  With  regard  to  Taylor  v.  Jtmet :  it 
would  appear  from  the  report  of  the  case  that  the  bill  was 
filed  by  simple  contract  creditors ;  and  the  question  in  the 
cause  was,  whether  a  settlement  made  for  the  benefit  of  the 
defendant,  his  wife  and  children,  was  firaudulent  T  Bat  the 
note  to  the  case,  by  Mr.  Saunders,  shows  that  the  defendante 
had  given  warrants  of  attorney  to  the  creditors  to  confess 
judgments  against  him  and  they  had  given  him  a  letter  of 
license,  but  it  was  agreed  that  the  letter  of  license  was  not 
to  prevent  them  from  proceeding  against  his  eflfects,  al- 
though it  was  to  protect  his  person.  The  fact  that  the^cred* 
itors  had  authority  to  enter  up  a  judgment  may  have  been 
deemed  sufficient  to  obviate  any  objection  to  the  filing  of  the 
bill,  as  simple  contract  creditors,  and  hence  the  objection 
may  not  have  been  taken.  The  Master  of  the  Rolls  observes 
in  giving  judgment,  that  "  the  great  question  is  if  the  deed 
be  fraudulent  ?  for,  if  it  is,  whether  the  creditors  have  any 
specific  lien  is  not  material ;  for  as  soon  as  the  judgment 
was  entered  it  would  have  been  a  specific  lien** — plainly 
shewing  that  it  was  treated  as  a  judgment  creditor's  bill.  It 
is  a  principle  of  the  courts  that  a  creditor  must  first  get  judg- 
ment and  exhaust  his  legal  remedy.  In  Colman  v.  Croker^ 
1.  Ves.  Jr.  160;  Lord  Thurlow  said,  "as  to  the  fraud** 
(in  making  a  voluntary  settlement)  "there  must  be  some  cred- 
itor to  complain  of  that ;  and  he  must  put  himself  into  a 
situation  to  complain,  by  getting  judgment  for  his  debt,  and 
stating  that  by  the  settlement  he  is  defrauded."  This  rule 
has  been  repeatedly  recognized  in  our  own  court  as  well  as 
in  the  English  chancery  and  is  too  well  established  to  allow 
of  my  breaking  in  upon  it :  Wiggins  v.  Armstrong,  2.  John. 
Ch.  R.  144.;  Brinckerhoffv.  Brown,  4.  John.  Ch.  R.  671; 
Williams  v.  Brown,  lb.  682. ;  McDermoU  v.  Strong,  lb.  687. 
We  have  cases  in  our  own  books  where  voluntary  settle^ 
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nenta  have  been  impeaclied  by  creditors.  Thus,  io  Reade  1834. 
▼•  JUmngMonf  8.  J.  C.  R.  481.  u  creditor,  but  still  a  judgment 
evadilory  filed  a  bill  for  such  a  purpose.  The  circumstances 
in  Bayard  v.  Hojfman^  4.  lb.  450.  were  somewhat  peculiar,  uivt 
The  bill  was  filed  by  general  assignees  of  the  husband  and 
his  partner  fi>r  themselves  and  other  creditors  against  the 
defendants  who  were  assignees  for  the  benefit  of  the  wife  and 
children.  The  case  of  Hendricks  v.  Robinson^  although  not 
a  case  of  settlement,  shows  that  a  creditor  desirous  of  set- 
ting aside  a  trust  deed  must  first  have  obtained  a  judgment 
and  proceeded  to  the  extent  of  an  execution. 

Nevertheless,  there  may  be  cases  in  which  a  bill  can  be 
sustained  by  simple  contract  creditors  at  large  against  their 
debtors.  Thus,  I  am  inclined  to  say,  if  parties  concerned  in 
a  partnership  have  dissolved  and  made  a  disposition  of  the  pro- 
perty which  was  illegal  and  fraudulent  as  to  creditors  of  the 
partnership,  the  court  would  sustain  a  bill  filed  by  the  latter, 
even  though  they  might  be  only  simple  contract  creditors, 
and  cause  the  partnership  property  to  be  applied  to  partner- 
ship purposes  according  to  law  and  equity.  The  present 
biU  alleges  a  partnership  and  an  assignment  made  of  partner- . 
ship  efibcts :  also,  that  the  money,  said  to  be  embraced  by  the  i 

setUeoient,  was  invested  in  the  partnership  business ;  and  it 
goes  on  to  insist  upon  the  propriety  of  api^)ring  it  to  partner* 
ship  uses.  But,  there  is  no  distinct  allegation  of  a  dis- 
solotion  of  partnership  nor  of  a  direct  mllaapplication 
or  diversion  of  partnership  property.  When  I  take  the 
charges  in  the  bill,  in  connection  with  its  prayer,  I  do  not 
think  I  should  be  justified  in  a  decree  on  the  ground  of  any 
apparent  danger  <^  misapplication  of  personal  property.  The 
•eope  of  the  pnyer  is,  that  the  assignment  may  be  declared 
void  and  the  complainants  be  paid  out  of  the  assigned  pro- 
perty and  for  further  relief.  The  prayer  for  further  relief  is 
here  in  the  conjunctive ;  and  it  has  been  decided  that,  in  such 
a  case,  no  relief  inconsistent  with  the  specific  relief  prayed 
for,  can  be  had :  in  order  to  have  the  benefit  of  it,  this  gener- 
al prayer  must  he  in  the  disjunctive. 

It  appears  to  me  impossible  that  the  complainants   can 
have  the  relief  they  want  under  the  present  pleading.    It 
only  goes  upon  the  ground  of  fraud  in  the  assignment ;  and 
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doing  so,  these  parties  ought  to  come  as  judgment  cieditorv 
who  have  exhausted  their  legal  remedies.  There  are  suspi- 
cions of  fraud ;  but  I  must«  according  to  the  present  diarac- 
ter  of  the  biU,  dissolve  the  injunction.  I  shall  do  it,  however,, 
without  costs. 

The  complainants  may  find  it  necessary  to  disoBost  their 
present  bill  and  file  another. 


HoYT  and  others  v.  Hilton  and  others,  Executors  of 

Hilton,  deceased. 


lafftvto  anul  fll«  their  bUto  by  jNwdUte  caf  and  not  bf  gnirdian. 
AMnoiiglitnotiob«IUcdforal«facf.    AnappUc«tkNiaboaJdb6nindel»tlM8aR«fnl«. 
A  fktiMr  only  can  appoint  a  teatamentaiy  guaidiaa  of  Hii  ciiildnnb 


AprU  28.        Bill  of  infants  under  fourteen  years  of  age  by  their  &ther 
1884.      and  *' guardian  of  their  persons  and  estates,"  against  the  ex- 

l^^^    ecutors  named  in  their  grandfather's  will,  for  the  payment  of 

Gua/r^m.  legacies  to  them  ^  or  their  said  guardian.'' 

By  the  will  of  Benjamin  Hilton  (the  grandfieither)  the  chil« 
dren  of  his  daughter  Susan,  and  who  were  the  complainants, 
had  the  sum  of  six  hundred  dollars  bequeathed  to  eadi  of  them 
and  to  be  paid  when  they  should  each  attain  the  age  of  twea- 
ty«one  years  or  day  of  marriage,  with  survivorship  in  case  <^ 
death.  But,  by  a  codicil,  the  testator  revdied  these  legaciea 
and  bequeathed  a  different  sum  in  the  following  words :  **  I 
hereby  revoke  the  legacies  of  six  hundred  dollars  bequeathed 
by  me  in  said  will  to  each  of  the  children  of  my  daughter 
Susan ;  and  in  lieu  thereof,  I  give  and  bequeath  to  the  chil- 
dren of  my  said  daughter  Susan,  the  sum  of  one  thousaad 
dollars  to  be  equally  divided  between  them."  The  testator 
also  gave  the  fifth  part  of  the  sum  of  thirty-nine  hundred  dol- 
lars to  the  same  children,  thus :  ^  smd  to  the  children  of  my 
daughter  Susan  the  remaining  fifth  part  thereof."    And  he 
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wminated  and  appointed  his  executors  and  executrix  testa- 
mentary guardians  of  the  children. 

The  executors,  against  whom  the  bill  was  filed,  had  an- 
swered it ;  and  the  point,  as  to  whether  the  children  were 
entitled  immediately  to  the  legacy,  was  submitted  to  the 
Court* 


1834. 


HOTT 


Mr.  David  Qraham^  for  the  complainants. 
Mr.  SmsUh  Barker^  for  the  defendants. 


Tfls  YicB-CHAiicnbLOB : — The  -codicil  in  this  case  is  clear 
imd  explicit ;  and  there  can  be  no  doubt  of  the  right  of  the 
children  of  Susan  to  an  immediate  payment  of  their  legacies. 
But,  I  consider  there  are  objec^ons  to  a  suit  of  this  nature. 
The  (mU  is  filed  by  the  father  of  the  legatees  as  their  general 
guardian,  appointed  by  the  Surrogate.  This  gives  him  no 
authority  to  come  into  this  court.  A  suit  for  the  benefit  of 
infants  should  be  filed  by  a  prochein  amy ;  and,  since  the 
Revised  Statutes,  no  one  else  can  do  it.  I  hold  the  statutes 
to  be  imperative  on  this  head.  ' 

Again:  there  was  no  occasion  to  bring  such  a  bill  in 
this  court  The  Surrogate  has  power,  under  the  Revised 
Statutes,  to  compel  the  payment  of  legacies.  The  course 
is  expressly  laid  down  in  the  Statutes.  There  is,  conse- 
quently, no  necessity  for  such  a  bill.  I  do  not  mean  to  say 
this  court  has  no  jurisdiction.  But  the  father  ought  to 
go  into  the  Surrogate's  Office,  where  legacies  can  be  ordered 
to  be  paid  to  a  general  guardian ;  whereas,  here,  they  can- 
not :  union  security  be  given  and  the  general  guardian  be 
thereby  turned  into  a  special  one.  This  has  been  decided 
by  Chancellor  Kent :  Qenet  v.  TaUmadge,  1  J.  C.  R.  561. 

There  is  one  circumstance,  however,  which  might  possibly 
hare  led  the  party  to  the  course  here  pursued.  I  refer  to  the 
testator's  appointment  of  the  executors  and  executrix  as  tes- 
tamentary guardians  of  the  infants  who  are  legatees.  It  has 
been  decided,  and  the  principle  is  no  doubt  so,  thdt  a  tes- 
tamentary guardian  can  only  be  appointed  by  a  father.  The 
grand-father,  in  the  present  case,  had  no  such  power :  Ful- 
krian  v.  Jack$cn^  5.  J.  C.  R.  278. 
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1634.  1  do  not  feel  disposed  to  turn  this  bill  out  of  court.    The 

party  may,  if  he  likes,  take  an  order  for  the  legacies  to  be 
paid  into  court  for  the  benefit  of  the  children :  but  not  for  the 
srmrvrKSAiiT  father  to  receive  the  money.    The  costs  of  the  bill  ought  not 
to  be  paid  out  of  the  fund. 

Mr.  Orahanu  There  was  no  idea  of  requiring  costs  on 
either  side.  Will  the  court  allow  the  father  to  give  security 
at  this  time,  as  special  guardian? 

Thb  Vicb-Chancbllor.  Such  a  question  must  come  be- 
fore me  through  a  regular  petition.  I  cannot  pass  upon  it  at 
this  time  and  in  this  way. 


Vak  Scdaick  and  otiicrs  v.  Stuyvbsant  and  others. 


Wkcra«  4ee4  tf  pniptttf  wbtefe  ouf ^t  to  bvn  bcM  mttd9  kf  tk«  mmmm  •M  te  wkM 
iBlkat  helnlutve  aniJitefMl,  todireeied  to  he  eicciitotf,  their  gowdlu  mI  JOen  figM  Ibr 
Umm.    Aod  ■dolt  parties  moat  ciccute  in  thHt  own  prap» 


j^g>    .Q         Nicholas  W.  Stuyvesant  had  entered  into  an  agreement 
1834. '    f^'  ^  *^'®  ^^^  conveyance  of  real  estate  in  the  city  of  New 
y^^v^^     York ;  and  the  purchasers  were  to  give  mortgages  for  parts 
Aw^tos.      of  the  consideration  money.    One  of  the  deeds  was  made 
InfaiUi.       ^"^  ^^  favor  of  Peter  Stuyvesant  only,  whereas  the  name  of 
Francis  Salmon  ought  also  to  have  been  inserted ;  and  Nich* 
olas  died  before  he  could  execute  a  proper  deed  to  the  said 
Peter  and  Francis.    He  left  a  will  and  codicil.    A  bill  wma 
now  filed  to  obtain  a  decree  for  the  heirs  of  Nicholas  W.  Stuy- 
vesant to  convey  to  Peter  Stuyvesant  and  Francis  Salmon 
the  land  which  was  to  have  been  transferred  by  the  testator. 
Some  of  these  heirs  were  infants.    A  decree,  pursuant  to 
the  prayer  of  the  bill,  was  obtained.    The  draft  of  it  requi* 
red  a  master  to  execute  the  necessary  conveyance  **  for  and 
in  behalf  of  the  infant  defendants  in  this  cause  and  in  Ibeir 
names  and  also  for  and  in  behalf  of  and  in  the  name  of  any 
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or  either  of  the  addt  defendants,  in  case  any  or  either  of  them      1884. 

declined  or  neglected  to  execute  the  same.^    Thb  Vicb 

Chancsixob  said,  there  must  be  an  alteration  in  this  part. 

The  general  practice  of  the  court  required  the  guardian  ad   kurbay. 

KUm  to  execute,  acknowledge  and  deliver  the  deed  for  and 

4UI  behalf  of  the  infant  defendants,  (2  John.  Ch.  R.  537. ;  5.  ib. 

261)  wlufe  the  adult  defendants  must  execute  for  them- 

selves — they  could  be  compelled  to  do  so  and  the  master  ought 

not  to  sign  or  acknowledge  for  them. 

Mr.  H.  Pish^  for  the  complainants. 


SmOIBRS  V.  MuBBAT,  tt  ol. 


Tb  m  hOI  to  Kt  Mide  ta  awird  for  eorruptioii,  the  defeodantt  joined  in  UMwerlng  and  in 
pitndinf  Uie  award.  The  anewer  preceded  the  |»lea  and  comneneed  aa  aieneral  an- 
Mvw,  and  had  no  a&viag  as  to  the  plea;  nor  did  the  latter  appear  to  he  otherwiee  than  a 
pleadint  to  the  whole  of  the  hUl ;    Held,  that  the  plea  waa  bad. 

It  It  tory  doahtftil  how  Ikr  arbltraiora  charfed  with  eorniptlon  can  Join  with  partiee  In 
pindhif  the  awird. 

Where  aa  anewer  aeeoonpanied  a  plea  and  the  latter  wae  oTemiJed,  tlie  eonplainant  was 
allowed  tweatx  dajre  to  except  to  the  ani'wer. 


Bill  to  set  aside  an  award,  on  the  ground  of  corrupt  con-     July  8. 
duct  by  the  arbitrators.    The  latter  were  made  parties.  1®*^- 

All  the  defendants  joined  in  an  answer  and  plea.     The  an-  pi^^^C^ 
awer  preceded  the  plea ;  and  it  commenced  as  **  The  joint  Answer. 
and  several  answer  of  Janet  Murray,  James  D.  Stout,  Ed-  Overruling 
ward  6.  Cooke  and  Hugh  Murray  to  the  bill. of  complaint  ofTJ^fi 
John  S.  Summers,  complainant,''  and  went  on  with  the  usual  j^^f^j^f^^ 
**  saving  and  reserving  to  themselves  all  manner  of  benefit  Practice. 
and  advantage  of  exception  to  the  many  errors  and  insufii-  Time  to  ex- 
ciences  in  the  complainant's  said  bill  of  comtflaint  contained,  ^^  ^   ^' 
for  answer,  &c."    It  answered  the  whole  of  the  bill ;  ended  aoerrid^ 
with  the  usual  denial  of  combination  and  the  general  tra-pfea. 
verse ;  and  was  sworn  to.    Then  came  the  plea,  which  com- 
nnenced  as    ^  The  joint  and  several  plea  of  Janet  Murray, 
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Hugh  Murray,  Edward  6.  Cooke  and  James  D,  Stout*  defeo* 
dants  to  the  bill  of  complaint  of  John  S.  Summers,  complain* 
ant ;"  and  a  jurat  was  attached.  It  was  a  plea  of  the 
award. 

The  plea  now  came  up  for  argument. 

The  counsel  for  the  complainant  objected  to  the  form  of  the 
pleadings  ;  insisting  that  the  answer  overruled  the  plea ,  and 
relied  upon  the  case  of  Leaycraft  v.  Dempsey^  4.  Paige's  C.  R. 
124. 


Mr,  J,  B,  Scoles,  for  the  defendants. 


Jtdp  14.  The  Vicb-Chakcellor  : — Even  if  this  should  be  found  a 
proper  case  for  a  plea  of  the  award  by  all  the  defendants 
(thereby  including  the  arbitrators) — ^which  I  very  much 
doubt — ^yet  the  plea  and  answer  are  so  informally  put  togeth- 
er as  to  leave  no  question  of  the  answer  overruling  the  plea : 
Leay craft  v.  Dempsey^  4.  Paige's  C.  R.  124. 

Nor  do  I  see  any  necessity  for  permitting  the  plea  to  stand 
for  an  answer  or  allowing  it  to  be  amended.  The  answer, 
which  is  entirely  distinct  from  the  plea  and  which  purports 
*  to  be  an  answer  to  the  whole  bill — as  if  no  plea  had  been  in- 
terposed— covers  the  whole  ground  upon  which  the  award 
is  sought  to  be  impeached ;  and  if  supported  by  proof,  even 
standing  without  the  matters  of  the  plea,  it  will  be  sufficient 
to  put  an  end  to  the  cause  in  this  court.  And  in  case  the  an- 
swer should  be  disproved,  I  apprehend  the  only  relief  which 
this  court  will  give  upon  the  present  bill  must  be,  to  set  aside 
the  award,  leaving  the  parties,  in  relation  to  the  matters 
submitted  to  arbitration,  to  their  legal  rights  and  remedies. 
.  I  am  strongly  inclined  to  doubt  how  far  arbitrators  can,  in  a 
ca^e  charging  corruption,  plead  their  award.  But,  at  pres- 
ent, all  I  can  do  is  to  overrule  the  plea,  with  costs. 

The  counsel  ftnr  the  complainant  asked  that  the  order  over- 
ruling the  plea,  might  also  give  his  client  twenty  days,  from 
its  date,  to  except  to  the  answer. 

The  Court  allowed  it. 
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Haet  v.  Hart. 


HAST 
HABT. 


WhMtaivftraBMtoluidtoAiMtltrtonport  npoo  Om  altagaUoM  in  a  bill  ttled  for  a  itt- 
vnM  OB  tiM  gimuid  of  adalleiy,  tbe  Ikeia  of  the  adalteiy  moit  to  dlMliietly  pnwA. 
TlMSMra  llTiof  tofttlMr  la  tbe  laaia  bouM  ai  maa  and  wifo,  aaaceompaaied  hj  proof 
ofwibahitirtOB,  taioMifllctaot.    A  daerao  for  dtvorea  •  viacal*  tMirtmnH  It  aot  to  to 


BiJl  by  wife  against  husband  for  divorce  a  vinculo  matrimih    My  14* 
niu  A  reference  had  been  had  to  a  master  to  take  proof  of  the      ^®^*' 
fiu^ts  charged  in  the  bill  and  to  report  his  opinion.     The  p^^^^^ 
master  reported  that  from  the  facts  sworn  to  by  the  only  wit-  DworceJ 
ness  produced  before  him  (whose  affidavit  was  annexed  to  Proof  of  a* 
the  report)  there  was  sufficient  to  entitle  the  complainant  to  ^''^^ry- 
a  divorce. 

The  witness  swore  that  he  had  been  to  the  defendant's 
house  and  was  there  introduced  to  a  lady  as  Mrs.  Hart, 
whose  real  name  was  Mary  Braddock ;  that  she  had  the 
chaige  of  the  defendant's  house  and  acted  as  the  mistress  of 
it ;  and  the  defendant  had  admitted  to  the  witness  his  having 
had  cohabitation  with  Mary  Braddock.  Also,  that  the  lat- 
ter is  reputed  to  be  the  wife  of  the  defendant  among  his  ac- 
quaintances. The  report  had  been  left  with  the  court  to  be 
passed  upon. 

Thb  YicB-CHAMCflLLOB : — I  have  looked  into  the  report 
and  the  affidavit  annexed  to  it ;  but  cannot  think  enough  is 
shown  to  prove  any  act  of  adultery.  The  latter  merely 
wets  forth  that  the  defendant  is  living  separate  from  his  wife 
and  has  a  woman  residing  with  him.  No  other  cohabitation 
is  proved.  The  court  will  not  grant  a  decree  in  such  a  case 
upon  conjectures.  I  must  have  stronger  testimony  before  I 
noake  a  decree.  This  report  may  go  back  to  the  master, 
for  the  purpose  of  giving  the  complainant  an  opportunity 
to  strengthen  the  testimony. 

Mr.  J5.  Morrillj  for  the  complainant. 
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FAIKBAinU 

V. 
FAIUAHKS. 


Brivges  and  another  v.  Cahfoeld  and  others. 
Saju  v.  CAimiLD  and  others. 


WlMre 


cofliptalMnts  fire  ncuhj  wot 

mt  to  added  aad  pffoeeedlafi  MapoA 


aftkt 
wtlillla 


July  14.        Complainants  were  non  residents.    They  had  been  ie> 

1834.      quired  to  give  the  usual  security  for  costs.    This  had  been 

""^y^^     done :  but  one  of  the  sureties  in  both  suits  had  become  in- 

Seeuriiv  /br^^'^^°^'     ^  application  was  now  made,  through  an  affida- 

eagu.  ^itt  "  that  the  complainants  file  new  or  further  security  for 

costs  in  each  suit  in  such  sum  as  the  court  may  be  pleased 

to  direct  and  that  until  such  security  be  filed  and  the  surety., 

if  excepted  to,  shall  have  justified  all  procee<&Dgs  on  the 

part  of  the  complainants  bQ  stayed  or  for  such  furthe  ror* 

der,"  &c. 

Tbs  Vicb-Chahobulor  granted  the  applicatioik 
Mr.  O.  Busknett  moved. 

Mr.  W.  S.  Sears  opposed. 


FAIKBAlfXS   O.   FaIRBANXS. 


In  dbroret  taam,  tte  origful  tmidmonf  ukm  before  a 
pon  ud  tlw  court  will  not  be  ntWIed  wHb  a  copjr. 


If  10  be 


August  11.      This  was  a  case  of  divorce ;  where  there  had  been  a  re« 

1834 

ioo-a.  ference  to  a  master  and  he  had  returned  a  copy  of  the  testi- 
mony with  his  report.  Thb  VicE-CHiafCBLLOR  wished  it  to 
be  understood  that  in  future,  he  should  require  the  ori^nal 
,  ^  depositions,  taken  before  masters,  in  divorce  cases,  to  be  an- 
^.uut^^  nexed  to  the  report  and  filed  in  the  clerk's  ofllce :  for,  al- 
though they  were,  no  doubt,  always  preserved  by  the  mas- 
ters, yet  they  would  be  safer  upon  the  files  of  the  court  and 
be  then  readily  got  at  in  case  of  any  false  swearing. 


PracUce* 
Divorce. 
TeHmumy 
taken  I 
tMMUr* 


vice-chancellor's  court. 


J0U.Y  V.  Cabtbb,  Executor,  &c. 


S09 
1834. 


aOLLT 
CAXTBB. 


ir  1  defendant  does  aot  eute  fkcte  in  matter  of  avoidance  or  by  waj  of  defeaee  with 
miftclent  particularity  to  lay  tbe  fbandatlon  for  jN^oofii,  the  testUnooy  he  offers  in  nip- 
port  of  Pttch  Btatement  will  be  rejected  and  the  complainant  cannot  be  pretjadlced  by  tha 
ineattdani  matter. 

Where  a  complainant  aTen  the  alieniem  of  parties  u  a  ground  for  their  not  being  entitled 
under  a  will,  it  is  not  impertineni  In  a  d«»ffndant,  eiecutor,  to  allege  in  his  answer  that 
the  coroplainanc  (who  sJbo  claims  rights  under  the  tame  will)  is  an  alien. 

An  executor,  In  setting  forth  in  his  answer  the  account  or  Inventory  of  the  estate  which 
cane  to  his  luuHis,  should  not  add  copies  of  tbe  appraisers  and  executor's  oaths  and  of 
the  sarfogare*s  certificate.  These  may  serve  as  evidences  of  the  correctness  of  the  Inven- 
tory, but  in  pleading  in  general,  it  is  not  necessary  or  proper  to  set  forth  the  evidence 
OQ  which  Uie  defendant  means  to  rely.    Such  matter  will  be  impertinent  in  pleading. 

An  executor  who  is  called  to  ac county  is  not  subjHSt  to  an  exception  for  scandal  and  Im- 
pcnincnee,  for  saying  In  his  answer  that  some  of  the  property  Is  withheld  frpm  him  by 
a  forged  deed  possessed  by  the  complainant:  for  his  silence  might  prejudice  him 
hereaner. 

Frand  upoa  tbe  provMooa  of  a  law  or  eormpt  swearing.  In  order  to  come  within  the  bena- 
flt  of  a  statute,  is  matter  which  may  be  enquired  of  in  equity;  and,  therefore,  it  is  not 
impertluent  and  scandalous  in  an  answer  to  say  that  fraudulent  and  corrupt  means  were 
pursued  by  the  complainant  to  procure  his  naturalization  and  that,  although  he  had  gona 
throttgh  the  form  of  becoming  a  clticen,  yet  he  was  still  an  alien. 

Complainant  Mieceeds  upon  only  one  of  eleven  exceptions.  He  is  entitled  to  costs  of  draw, 
lag  this  one  exception,  but  neither  he  nor  the  defendant  has  costs  of  the  reference ;  but 
the  latter  has  costs  upon  the  exceptions  to  the  masters  report  and  of  the  hearing,  subiiect 
10  the  complaiBant's  costs  on  the  hearing. 


Exceptions  to  an  answer.  Eleven  exceptions  were  referred  October  0. 

to  a  master ;  and  five  were  allowed,  namely,  the  fourth,  fifth,      1884. 

eighth,  ninth  and  eleventh.    The  defendant  now  excepted  to  ^S^^^C^^ 
r~  Pleading, 

the  report.  Exceptions. 

Insuffideney. 

Mr.  D.  JE.  Wheeler  in  support  of  exceptions  to  the  mas-  Impertinence 

tor's  report.  "^  scandal. 


Costs. 


Mr.  H,  S.  Mackay^  contra. 


Vol.  il. 


27 


JOIXT 

9. 


310  CASES  IN  THE 

1834.  Thb  Vice-Chancellor: — The  fourth  exception  ii  noi 
well  taken.  The  clause  in  the  answer,  out  of  which  it  ari- 
ses, is  responsive,  so  far  as  it  admits  that  he,  the  defendant, 
did  advertise  the  real  estate  for  sale  under  the  power  in  the 
will ;  and  the  concluding  sentence—"  that  he  had  made  ar* 
rangement  to  sell  the  same  to  great  advantage  and  for  it« 
full  value,  but  was  prevented  h}' the  conduct  and  interference 
of  the  complainant" — is  new  matter,  offered  by  way  of  ex- 
cuse or  defence,  and  not  called  for  by  the  bill.  If  there  be 
any  insufficiency  about  it  or  objection  on  the  ground  of  its 
not  being  full  and  explicit  enough  to  put  the  matters  in  issue, 
it  will  not  do  for  the  complainant  to  except.  Where  a  defeii- 
dant  answers  all  that  the  bill  requires  of  him  and  then  goes  on 
to  state  matter  in  avoidance  or  by  way  of  defence,  and  the 
latter  does  not  give  facts  with  sufficient  particularity  to  lay 
the  foundation  for  proofs,  the  testimony,  when  oflfered  in  sup- 
port of  such  a  statement,  will  be  rejected  ;'and  the  complain- 
ant is  not  then,  of  course,  prejudiced  by  the  insufficient  mat- 
ter. On  the  other  hand,  if  the  complainant,  (oc  his  own  pur- 
poses, is  desirous  of  having  a  further  discovery  of  the  facts 
,to  which  such  general  averment  in  the  answer  refers,  he 
should  move  to  amend  his  bill  in  order  to  obtain  it  and  not 
take  exception  to  the  answer  as  being  insufficient. 

I  likewise  differ  with  the  master  as  to  the  eighth  excep- 
tion. The  bill  alleges  that  certain  of  the  devisees  named  in 
the  will  are  aliens  and  cannot  take  the  property ;  and  the 
complainant,  for  this  reason,  claims  to  be  entitled  to  what 
would  otherwise  go  to  them  j  aad  if  he  also  be  an  alien,  he 
is  in  a  like  predicament ;  and  I  do  not  see  the  propriety  of 
rejecting,  as  wholly  irrelevant  and  impertinent,  an  averment 
of  th^  complainant's  alienism. 

The  eleventh  exception  appears  to  have  been  properly 
allowed.  In  setting  forth  the  account  or  inventory  of  the 
estate  which  came  to  the  defendant's  hands,  it  was  unneces- 
sary to  set  out  copies  of  the  appraisers  and  executors'  oaths 
and  of  the  surrogate's  certificate  subjoined.  These  may 
serve  as  evidences  of  the  correctness  of  ttie  inventory:  but, 
in  pleading,  it  is  not  necessar}^dlr  proper  to  set  forth  the  ev- 
idence upon  which  the  defendant  means  to  rely.  Copies  of 
these  documents  were  unnecessary  in  this  respect ;  and  they 
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might,  not  only  be  objected  to  upon  taxation  as  prolix,  but 
also  be  excepted  to  as  impertinent  in  pleading :  The  Union 
Insurance  Co.  v.  Van  Rensselaer^  4.  Paige's  C  R.  85. 

With  respect  to  the  fifth  and  ninth  exceptions  taken  for 
scandal  as  well  as  impertinence :  it  appears  to  me  the  mas- 
ter has  erred  in  allowing  them.  The  defendant,  in  the  mat- 
ter or  the  fifth  exception,  is  called  upon  to  give  an  account 
of  the  estate  which  belonged  to  hU  testator;  and  when  an- 
swering, in  addition  to  what  had  come  to  his  hands,  he  men- 
tions certain  leasehold  property  of  which  the  testator  died 
aeized  but  which,  as  he  says,  the  complainant  now  holds  un- 
-der  a  forged  assignment.  If  the  question  of  forgery  is  to  be 
tried  in  this  court,  a  cross-bill  must  be  filed  to  set  aside  the 
assignment  and  a  feigned  issue  can  then  be  directed ;  and 
to  Jay  the  foundation  for  such  a  bill,  it  is  proper  for  the  de- 
fendant to  make  this  allegation  in  his  answer.  So,  likewise, 
if  the  defendant  should  resort  to  an  action  of  ejectmeot  for 
ibe  purpose  of  trying  the  question  of  validity  of  the  assign- 
menti  it  is  not  improper  in  him  to  state,  at  once,  when  cal- 
led upon  to  give  the  particulars  of  the  estate  of  which  he  has 
possessed  himself  or  ought  to  have  done  so  as  executor,  that 
a  portion  of  it  is  withheld  from  him  or  is  in  the  possession 
of  the  eoraplainant  by  means  of  a  forged  instrument:  for  his 
silence  at  this  time  might  prejudice  his  assertions  hereafter, 
If  not  preclude  him  from  his  rights.  Although  the  allega- 
tion of  forgery  reflects  upon  tl\e  character  of  the  complain- 
ant to  an  amount  of  gross  criminality,  yet  it  is  not  imperti- 
nent matter,  for  the  reasons  I  have  given,  and  must  not  be 
expunged  as  scandalous. 

The  ninth  exception  relates  to  the  complainant's  alleged 
alienism  and  the  suggested  fraudulent  and  corrupt  means 
pursued  by  him  of  procuring  his  naturalization  papers.  The 
answer  says  that  although  he,  the  complainant,  has  gone 
through  the  form  of  becoming  a  citizen,  yet  he  is  still  an 
alien.  Fraud  upon  the  law  or  corrupt  swearing  in  this  par- 
ticular appears  to  me  to  be  matter  which  may  be  enquired 
into  here,  in  oppoi^tion  to  claims  which  this  party  asserts  as 
a  citizen ;  and  to  which  he  can  have  no  right  if  he  be  an 
alien,  provided  the  position  taken  in  his  bill,  with  regard  to 
Mlien  devisees,  be  correct.     I  am  not  prepared  to  say  that 
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1634.      the  question  of  his  alienism  and  the  obtaining  a  false  certifi« 
cate  of  citizenship  by  means  of  subornation  and  perjury,  are 


TH0XP80N  jjjj^^gj.g  unimportant  and  irrelevant  in  this  case  ;  and,  there- 
XATTHEW9.  foTc,  think  the  ninth  exception  should  not  have  been  allowed 
by  the  master. 

The  master's  report  must  be  overruled,  except  as  to  the 
matter  of  the  eleventh  exception. 

As  the  complainant  succeeds  in  sustaining  only  one  of  his 
eleven  exceptions,  he  is  entitled  to  the  costs  of  drawing  this 
one  exception ;  but  not  to  any  costs  of  the  reference:  03. 
Rule.  Nor  is  the  defendant  entitled  to  costs  on  the  refer- 
ence  against  the  complainant :  because  he  should  have  sub* 
mitted  to  the  one  exception  finally  allowed,  fiut  the  de- 
fendant is  entitled  to  his  costs  upon  the  exceptions  to  the 
master's  report  and  of  the  hearing :  subject,  however,  to  an 
offset  of  the  complainant's  costs  on  the  hearing,  be  having 
been  obliged  to  come  here  for  the  purpose  of  sustaining  the 
report  in  one  particular  and  in  which  he  has  been  successfol. 


Thompson  and  others  v.  Matthews  and  others. 


Thli  court  will  not  interfere  to  itay  vebKlet  with  heftvy  loada  from  paaing  orcr  m  poUlc 

wooden  bridge :  but  muat  leave  the  parti^  to  law. 
Although  the  court  interfere*  to  prevent  irreparable  Ihjary,  etill  it  doee  not  do  ao 

damages  can  be  ascertained  at  law,  and  compensation  can  be  made  in  money. 


Oeto^  13.      The  defendants,  Charles  S.  Matthews,  Charles  Woods  and 

1884.      James  Hall,  were  ordered  to  show  cause  on  this  day  why 

JwisdictUm.  ^^  injunction  should  not  issue,  restraining  them  *•  from  trans- 

Bridge.      *  porting  or  causing  to  be  transported  across  the  bridge  from 

Injunction.    Harlsem  across  the  Harlswn  river  any  marble  or  stone  in 

quantities  exceeding  at  one  time  or  ia  any  one  load  the 

weight  of  two  tons,  until  the  further  order  of  the  court.** 

The  bill  in  the  cause  was  filed  by  Samuel  M.  Thompson, 
Samuel  Flewelling,  William  F.  Coles  and  Isaac  U.  Coles,  for 
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and  in  behalf  of  themselves  and  the  other  owners  and  pro-      1884. 
prietors  of  the  bridge.  v^v-^-' 

The  act  for  building  the  bridge,  entitled  <<  An  act  for  ^^ 
building  a  bridge  across  Harlsem  river/'  passed  3 1st  March,  uatthews. 
1790,  empowered  Lewis  Morris  his  heirs  or  assigns,  at  his 
and  their  expense,  to  build  a  bridge  from  Harlsem  across 
Harlem  river  to  Morrisania,  agreeable  to  the  dimensions 
and  directions  in  the  act  set  forth ;  and  that  it  should  and 
might  be  lawful  for  the  said  Lewis  Morris  his  heirs  or  as- 
signs, for  and  during  the  term  of  sixty  years,  to  ask,  demand 
and  take,  for  the  use  of  the  said' bridge,  a  toll  not  exceeding 
the  rates  limited  in  and  by  the  said  act.  In  another  act  of 
the  legislature,  passed  24  March,  1795,  entitled  '<  An  act  to 
enable  John  B.  Coles  to  raise  a  dam  across  Harlaem  river 
and  to  amend  an  act  entitled  an  act  for  building  '  a  bridge 
across  Harlsem  river,' "  after  recitmg  the  act  above  men- 
tioned and  that  the  said  Lewis  Morris  had  assigned  his 
right  to  build  the  said  bridge  and  proposals  had  been  made 
by  John  B.  Coles  to  the  assignees  of  the  said  Lewis  Morris 
to  raise  a  dam  of  stone  for  the  purpose  of  erecting  mills 
thereon  and  to  be  the  foundation  of  the  bridge  aforesaid,  it 
was,  amongst  other  things,  provided  that  the  said  John  B. 
Coles  his  heirs  and  assigns  should  be  &c.  and  they  were 
thereby  authorized  to  build  a  dam  across  Harlsem  river,  at 
such  place  as  was  or  should  be  determined  on  by  the  as- 
signees of  the  said  Lewis  Morris  in'  pursuance  of  the  act 
therein  recited  and  that  such  dam  should  be  made  of  stone 
and  so  constructed  as  to  be  the  foundation  of  the  bridge  and 
for  collecting  the  water  of  the  river  for  the  use  of  grist  and 
other  mills. 

The  bill,  after  setting  forth  the  above  acts,  stated  that  the 
bridge  was  afterwards  and  within  the  time  limited  erected 
and  completed  by  the  said  John  B.  Coles  in  the  manner  and 
of  the  dimensions  directed  in  and  by  the  aforesaid  acts  ;  and 
that  the  same  had  ever  since  been  maintained  and  preserv- 
ed in  good  and  sufficient  repair  by  the  said  John  B.  Coles  or 
bis  assigns  and  who  bad  ever  since  the  erection  thereof 
claimed  and  received  the  tolls  authorized  by  the  aforesaid 
acts  and  another  act  amendatory  thereof.  That  the  com- 
plainants were  respectively  and.regularly  the  assigns  of  the 
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1834.     said  Lewis  Morris  and  John  B.  Coles  of  certain  shares  or 
^'^"^^^^     interests  in  the  said  bridge  and,  as  such,  respectively  the  ab- 
^^  solute  proprietors  of  the  said  shares  in  the  said  bridge  and 

KATTHBws.  listble  to  their  proportions  of  the  expenses  of  the  said  bridge 
and  of  maintaining  and  preserving  the  same  in  good  and 
sufficient  repair  and  entitled  to  their  shares  of  the  tolls  there- 
of  in  proportion  to  the  amounts  of  their  respective  interests 
therein ;  and  they  were  now,  by  the  lawful  appointment  of 
the  other  proprietors  of  the  said  bridge,  the  directors  there- 
of  and,  as  such,  had  the  undisputed  control  and  management 
and  were  in  receipt  of  the  tolls  for  and  on  their  own  behalf 
and  that  of  the  said  other  proprietors.  And  they  further 
showed,  that  the  said  bridge  was  originally  built  in  a  strong 
and  substantial  manner  and  had  ever  since  been  so  maintain- 
ed and  preserved  and  had  always  afforded  and  still  did  afibrd 
a  safe,  commodious  and  suitable  passage  across  the  said  riv- 
er for  all  descriptions  of  vehicles  containing  loads  of  an  or- 
dinary or  in  any  wise  a  reasonable  weight  That,  within  a 
short  time  last  past,  the  defendants,  Charles  S.  Matthews, 
Charles  Woods  and  James  Hall,  had  engaged  and  were  then 
engaged  in  business  of  quarrying  marble  at  a  quarry  in  the 
county  of  West  Chester,  distant  about  five  miles  from 
the  said  bridge,  and  of  transporting  the  same  by  land 
across  the  said  bridge  to  the  city  of  New  York  and  the  said 
marble,  when  quarried,  was  transported  across  the  said 
bridge  in  waggons  'of  an  extraordinary  size  and  weight, 
drawn  by  five  or  six  horses  ;  that  the  marble  transported  in 
one  of  the  said  waggons  at  each  time  usually  consisted  of 
several  pieces  which  were  ordinarily  of  the  aggregate  weight 
of  about  four  tons,  independently  of  the  weight  of  the  waggon 
and  horses,  and  that  loads  of  marble  of  the  weight  above 
stated  had,  for  some  time  past  and  then  were,  daily  and 
sometimes  several  times  a  day  transported  across  the  said 
bridge  by  the  said  Charles  S.  Matthews,  Charles  Woods 
and  Samuel  Hall  or  by  their  orders  or  directions  and  the 
said  loads  sometimes  exceeded  the  weight  above  stated, 
amounting,  in  one  instance,  independently  of  the  waggon,  to 
the  weight  of  seven  tons  or  thereabouts  ;  that  the  said  bridge, 
although  built  in  a  solid  and  substantial  manner  and  calcu- 
lated to  afford  an  entirely  safe  means  of  transportation  to 
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oarts,  waggons  or  other  vehicles  with  loads  of  an  ordinary  1884. 
or  reasonable  weighty  was  not  built  or  intended  for  and  was  ^"^^^*^^ 
not  a  safe  means  of  transportation  for  masses  of  the  extra-  ^^ 
ordinary  weight  above  stated ;  that  a  load  weighing  two  xatthbwb. 
tons  was  far  beyond  the  weight  which  was  usually  or  often 
carried  in  a  single  vehicle  and  was  the  greatest  weight 
which  could  be  habitually  transported  across  the  said  bridge 
with  safety  to  it  and  to  the  load  itself;  that  some  of  the  tim- 
bers had  already  been  broken  or  damaged  by  the  aforesaid 
immense  weights  transported  across  it :  and  the  complain- 
ants had  every  reason  to  believe  and  did  believe  that  if  the 
transportation  of  the  aforesaid  heavy  loads  across  the  said 
bridge  was  permitted  and  continued,  the  said  bridge  was 
daily  in  imminent  danger  of  being  broken  down  and  thereby 
the  property  of  the  complainants  and  the  other  proprietors 
was  not  only  in  imminent  danger  of  being  destroyed  or  ma- 
terially damaged,  but  the  lives  and  property  of  other  per- 
sons who  were  in  the  habit  of  crossing  said  bridge  were  con- 
stantly in  danger.  The  bill  further  stated,  that  the  toll  re- 
ceivable under  the  aforesaid  acts  on  each  of  the  said  loads 
was  nine  pence.  Also,  that  they,  the  complainants,  had  for- 
bidden the  defendants  to  transport  such  loads  of  immense 
weight  across  the  bridge,  but  the  latter  had  disregarded  it 
and  avowed  their  intentions  of  continuing  such  transporta- 
tion, although  the  complainants  charged  and  averred  that  the 
quarry  of  the  defendants  was  distant  but  about  a  mile  and  a 
half  from  the  Bronx-river-landing  at  West-farms,  to  which 
the  marble  might  be  carried  and  there  transported' without 
any  difficulty  by  water  to  the  city  of  New  York.  And  also, 
that  the  said  loads,  as  they  consisted  of  several  distinct 
pieces,  might,  with  but'  slight  trouble  and  inconvenience  to 
the  carriers  thereof,  be  separated  and  carried  across  the 
said  bridge  at  difierent  times  and  in  quantities  which  would 
not  endanger  its  safety. 

'  The  defendants  put  in  an  affidavit,  made  by  one  of  them 
(Charles  S.  Matthews)  shewing,  that  he  and  the  other  de- 
fendants had  contracted,  under  a  penalty,  to  furnish  and  de- 
liver marble  for  the  basement  of  the  new  custom  house  in 
the  city  of  New  York  from  the  quarry  at  Morrisania  and 
bad  expended  aiarge  sum  in  purchasing  teams,  constructing 


316  CASES  IN  THE 

1834.     roads  and  in  other  preparations ;  that  the  only  direct  route 
^'^^"'"^^     from  the  said  quarry  to  the  custom-house  was  across  the 
„  bridge  ;  that  the  navigation  by  the  Bronx-river  and  through 

MATTHEWS.  Hurl  gate  was  unsafe ;  that  the  marble,  if  brought  by  wa- 
ter, would  have  to  be  loaded  and  unloaded  six  times,  where* 
•  as,  in  bringing  it  by  land,  it  was  only  necessary  to  have 
two  removals ;  that  the  contractors  would  not  be  enabled 
to  perfect  their  contract  in  time,  if  prevented  from  trans- 
porting the  marble  by  land;  that  about  five  years  back,  the 
deponent  was  engaged  in  constructing  the  Baltimore  and 
Ohio  rail  road  near  Elicott's  mills,  Maryland,  and  was  then 
accustomed  to  see  five  and  six  horse  teams  haul  daily,  for 
the  purpose  of  building  bridges  on  the  said  rail  road,  heavier 
loads  of  stone  across  a  wooden  bridge  over  the  Patapsco 
river  at  Elicott's  mills  than  the  defendants  were  aocustomed 
to  carry  across  the  said  bridge  at  Harlsem  ;  that  the  marble 
procured  for  building  purposes  in  Philadelphia,  from  the 
quarries  in  its  vicinity,  is  carried  across  the  bridges  over  the 
Schuylkill,  which  are  constructed  of  wood,  and  the  loads  so 
carried  are  frequently  from  eight  to  ten  tons  each ;  and  that 
any  bridge  of  ordinary  strength  or  ordinarily  well  construct- 
ed ought  to  be  sufficient  to  sustain  any  load  which  had  been 
brought  across  the  said  bridge  by  the  defendants  and  much 
more. 

Mr.  6.  Griffin  for  the  complainants. 

Mr.  D.  Selden  for  the  defendants. 

Naoemher  3.  The  yicE-CHANCELLOR : — The  motion  for  an  injunction 
cannot  be  granted.  The  road  across  the  bridge  is  undoubt- 
edly a  highway,  though  all  persons  and  carri^iges  passing 
must  pay  a  toll :  but,  still,  it  is  a  public  highway.  The  af- 
fidavits in  opposition  take  very  much  from  the  force  of  the 
allegations  in  the  bill.  But  this  is  a  case  in  which  the  par- 
ties have  legal  rights.  The  bridge  is  a  public  one.  If  per- 
sons take  improper  loads  and  the  bridge  has  been  properly 
constructed,  then  the  owners  of  it  have  a  remedy  by  a  spe- 
cial action  on  the  case  or  in  trespass  for  damage  done ;  while, 
on  the  other  hand,  if  psissengers  and  their  property  should 
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sustain  an  injury  by  a  breaking  fix>m  ordinary  loads,  the  ow*      18S4. 
sen  must  respond  in  damages.    The  law  affords  a  recipro- 
cal remedy  in  all  such  cases ;  and  I  shall  leave  the  parties  to 
their  legal  right.  cAxmu^ 

'  It  is  true,  this  court  has  jurisdiction  to  prevent  irreparable 
injury ;  but  the  injury  is  not  irreparable,  where  damages,  as 
here  can  be  ascertained  without  difficulty,  and  compensation 
made  in  money.  And  I  would  observe,  with  respect  to  the 
tolls,  that  no  equity  arises  from  the  circumstance  of  the  com- 
plainants not  being  enabled  to  charge  more  than  nine  cents 
for  a  heavy  load.  This  is  a  matter  for  the  legislature ;  and 
the  complainants  will  have  an  opportunity  of  applying  for 
an  amendatory  act,  raising  their  tolls,  before  the  contract, 
which  the  defendants  have  entered  into  and  which  requires 
tids  large  quantity  of  marble  to  be  transported,  shall  have 
been  completed. 
Motion  denied. 


BaiDcns  and  another  v.  Canfibld  and  others. 


MM  to  W  dJMilf  4,  if  Mearlty  for  emUM  by  noiMMMent  eomplainaatt  were  not  gtven  widf- 
ta  3»4afe :  the  putiei  not  taafloc  eonplied  with  a  fomer  oiier  for  leeortty. 


Complainants  were  non-residents.    They  had  given  secu-  Odober  20# 
rity  for  costs  to  the  amount  of  five  hundred  dollars ;  but,  in      1884. 
consequence  of  a  surety  becoming  insolvent,  an  order  ^^  pj!^^^ 
made  on  the  fourteenth  day  of  July  one  thousand  eight  hun-  co9t$. 
dred  and  thirty  four  requiring  the  complainants  to  file  fresh 
security.    At  the  present  time,  the  defendant's  solicitor  made 
an  affidavit  whereby  it  appeared  that  no  new  security  had 
been  filed ;  and  a  motion  was  made  **  that  the  complainants 
give  security  for  the  said  defendants  costs,  by  a  bond  in  the 
penal  sum  of  five  hundred  dollars,  with  two  sufficient  sure- 

VoL.  IL  at 
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1834.     ties  to  be  approved  by  the  clerk  of  the  court  and  filed  in  lus 

^'^^>^'^^     office  within  twenty  days  or  such  other  time  as  the  court  uuLy 

«T»PHEN8oif  j.^^^.  and  in  default  ihereofy  that  on  filing  an  affidavit  ©1 

PABKiifs.   such  default,  an  order  be  entered  of  course  dismissing  the 

bill,  with  costs  or  for  such  other  order  as  the  court  may  be 

pleased  to  grant 

Mr.  O.  Bushnellt  for  the  motion. 

Mr,  TF.  S,  SearSf  contra. 

November  8.  Ths  Vicb  Chan cbllor  : — Upon  the  strength  <^  adjudged 
cases (Afo^fey  v.  Oilman^  1.  Paige's  C.  R.  644 ;  FulUm  y. 
RoseveU  lb.  178.)  and  what  is  said  by  Mr.  Hoffinan,  in  his 
Practice  (1.  vol.  201)  let  an  order  be  entered  requiring  the 
security  referred  to  in  the  order  of  the  fourteenth  of  July  last 
to  be  perfected  within  thirty  days  or  that  the  bill  be  dismiaaed» 


SnFHSRSOR  V.  PA&KIKa. 


Pomofwdtr  •poBaju4cBtBlcrt4ltor*aMlllBkeBj»ivMi^«n». 


December  1«     A  judgment-creditor's  bill ;  and  which  bad  been  taken  av 

^  ih84.      confessed.    It  had  been  put  upon  the  calendar;  and"  the 

PraOiot!     question  was,  as  to  the  extent  of  the  decretal  order.     The 

Order.  *      counsel  for  the  complainant  proposed  it  should  embrace,  not 

Judgment     only  the  appointmnet  of  a  receiver  and  the  examinati<m  of 

CredUor'g     the  defendant,  but  also  that  the  receiver  should  pay  the 

^^^  amount  to  be  found  by  the  master  due  to  the  complainant  and 

his  costs  out  of  the  first  monies.    Thk  Vicb  Ciuuk^&los 

considered  the  order  should  not  go  so  far ;  and  the  following 

form  was  entered,  as  settled : 
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"^This  cause  coming  on  to  be  heard  upon  the  bill  taken  as       1834. 
confessed;  on  reading  and  filing  an  affidavit  of  due  service     v^v^^ 
of  notice  of  hearing  upon  F.D.,  Esquire,  the  defendant's  soli- ■"*'""■**" 
citor  and  an  affidavit  of  the  regularity  of  the  proceedings  to    tabmxnu. 
take  the  said  bill  as  confessed ;  no  counsel  appearing  on  be- 
half of  the  defendant ;  and  after  hearing  Mr.  C.  £.  of  coun- 
sel for  the  complainant :  it  is  ordered,  adjudged,  and  decreed, 
that  it  be  referred  to  S.  C.  Esquire,  one  of  the  masters  of 
this  court,  residing  in  the  city  of  New  York,  to  ascertain 
whether  any  receiver  of  the  estate  and  effects  of  the  defend- 
ant J.  W.  P.  in  any  suit  has  been  appointed ;  and  if  so,  then 
Xo  report  to  this  court.     And  if  not,  then  to  appoint  a  pro- 
per person  to  be  receiver  of  the  money,  property  and  things 
in  action  of  the  said  J.  W.  P.  with  the  usual  powers  and  au- 
thority and  to  take  from  him  the  requisite  security.    And 
that  the  said  defendant  do  assign,  transfer  and  deliver  over 
unto  the  receiver  appointed  or  to  be  appointed  as  aforesaid 
under  the  direction  of  the  said  master  all  his  property,  equi. 
table  interests,  things  in  action  and  effects ;  and  that  he  ap- 
pear before  the  said  master  from  time  to  time  and  submit  to 
such  examination  as  the  said  master  shall  direct  in  relation 
to  any  matter  which  he  was  legally  required  to  disclose  if  he 
had  answered  the  bill  of  complaint  in  this  cause  ;  and  that 
the  complainant  be  at  liberty  to  examine  witnesses  before 
the  said  master  as  to  the  property  of  the  said  defendant  or 
as  to  any  other  matter  charged  in  the  bill  and  not  admitted 
by  the  defendant  on  such  examination.    And  all  further  dir- 
ections are  reserved  until  the  coming  in  of  the  master's 
leport** 
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1834. 


▼SBPI.AKCX 
O. 

ciTT  OP  IV.  T.     Terplanck  V.  Thb  Mator,  Aldbrmbh  and  CoMiioHAi.Tr 

of  the  city  of  New  York. 


A  peraoB  taking  oat  a  wftttr-grant  fWran  die  corporation  of  tbe  eltsr  of  ir«w  Toft  fbra  M 
of  fiftj  feetUi  fkoBt  on  tiM  river  and  bindlof  litmeelf  to  eonatrect  a  wharf  or  bnlklnad 
aJoof  tbe  entire  front  of  the  grant  and  thereupon  being  entitled  to  all  the  OBOIvaieBla 
aeeming  fhnn  it,  doee  not  deprive  hinmelf  of  the  right  to  aaf  portloa  of  the  whaifagt  hj 
dedicating  a  part  of  the  lot  to  the  public  for  tlie  porpoiee  of  a  etreet  or  pomgo. 

Tlie  owner  of  nplaad  to  which  wharfage  or  other  incorporeal  heredllament  attaebea  li  tm- 
tilled  to  an  inch  incorporaal  right,  eo  long  ae  he  retaiae  the  ownanblpof  tlw  aoll. 

A  giving  to  the  publie  of  a  perpetual  right  of  way  over  the  land,  withont  an  aetoal  grant 
or  conveyance  of  the  land,  ie  not  a  relioqniihaient  of  any  of  hla  rigiita  InddeDl 
to  the  fee. 

The  owner  of  a  bnUEhead  or  wharf  against  which  a  pier  ii  placed,  beeoom  entitled  to  hto 
proportion  of  wbar/kge  arising  fttna  the  pier  in  common  with  the  owners  of  the  bnUt- 
bead  who  contribnte  to  the  building  of  the  pier  for  the  porpoae  of  forml^  a  allpar 
basin. 

Constmetloa  of  the  statnte  fai  relatioa  to  wharves,  pleis  and  sHps  and  of  the  powan  of  tht 
cwpoiaiionihersnader  ( S.  a. L.  of  1H13. 4SI, ) »«, IB. tS.  IM.) 


1834.         Bill  to  establish  a  right  to  wharfage  from  a  portion  of  a  slip 
December  8.  on  the  westerly  side  of  the  pier  at  the  foot  of  Beekman  Street 
jfj^^     in  the  city  of  New  York  ;;and,  for  an  account  of  the  Wharf- 
age received  by  the  defendants. 

In  the  year  one  thousand  seven  hundred  and  fifty,  the  then 
Mayor,  Aldermen  and  Commonalty  of  the  city  of  New  York 
granted  to  Robert  Crommeline  for  ever,  subject  to  an  annual 
quit  rent,  a  certain  water  lot,  to  be  made  land  and  gained  out 
of  the  East  River,  bounded  northerly  by  Water  Street  and  ex- 
tending  southerly  into  the  East  River,  containingin  breadth  on 
Water  Street  as  well  as  in  the  rear  on  the  East  River  or  har- 
bour fifty  feet  and  in  length  two  hundred  feet.  The  grantee 
was  to  construct,  upon  the  outward  part  of  the  lot,  a  wharf 
or  street  of  forty  feet  in  width  and  which  should  for  ever 
thereafter  continue  and  be  a  public  street.  In  consideration 
whereof,  the  grantee  his  heirs  and  assigns  were,  at  all  times, 
to  enjoy,  take  and  hold,  to  their  own  use,  all  wharfage  which 
should  arise  or  accrue  from  the  wharf  so  to  be  made.    One 
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Robert  Livingston  was  a  granteot  upon  like  terms,  of  a  sim-     1834. 
ilar  lot  adjoining  the  westerly  side  of  that  granted  to  Crom-    v.'^>^^^ 
meline.    These  parties  filled  in  their  respective  lots  and  con-         ^^ 
structed  a  wharf  at  the  extremity  of  their  grants ;  and,  by  crrv  of  if.  y. 
an  indenture  under  their  hands  and  seals,  dated  the  third  day 
of  December  one  thousand  seven  hundred  and  sixty  two,  they 
agreed  to  open  a  public  street  over  a  part  of  their  lots  and 
thereby  {and  for  this  purpose)  each  of  them  relinquished 
twelve  feet  of  the  width  of  their  ground,  **  in  order  to  make 
a  commodious  public  street  of  twenty  four  feet  wide,  leading 
from  Water  Street  down  to  the  new  wharf  fronting  to  the  East 
River.    The  public  street  so  to  be  made  to  be  called  and 
known  by  the  name  of  Crane  Street.'' 

The  street  of  forty  feet  in  width,  reserved  in  the  grants 
from  the  corporation  and  being  at  the  extremity  of  the  lots 
and  adjoining  the  river  afterwards  formed  a  part  of  Front 
Street 

In  the  year  one  thousand  seven  hundred  and  ninety  one, 
Robert  Cronimeiine  died,  seized  of  the  property.  He  had 
made  a  will  with  several  codicils ;  and  appointed  Daniel 
Ludlow,  Guliaa  Verplanck,  Francis  Lewis  and  Daniel  C.  Ver- 
planck,  )ns  executors ;  giving  power  to  them  or  any  two  of 
them  to  sell  and  dispose  of  all  his  real  estate,  if  they  should 
Judge  it  necessary,  for  the  purpose  of  facilitating  a  division 
of  the  same  amongst  the  devisees,  but  without  devising  the  es- 
tate or  any  part  of  it  to  the  executors  in  trust  or  vesting  them 
with  a  legal  title.    They  all  qualified  as  executors. 

While  the  pre-emption,  in  respect  to  the  water  lot  contiguous 
and  extending  further  into  the  East  River,  still  belonged  to  the 
estate  of  Robert  Crommeline,  the  corporation  of  the  city  of 
New  York,  by  an  indenture  bearing  date  the  seventeenth  day 
of  January  one  thousand  eight  hundred  and  four,  granted  to 
Daniel  Ludlow,  Francis  Lewis  and  Daniel  C.  Verplanck, 
describing  them  as  surviving  executors  ^^  of  the  will  of  Rob- 
ert Crommeline,  deceased,  and  to  their  heirs  and  assigns  for 
ever,  the  water  lot  between  Front  Street  and  South  Street  fif- 
ty feet  in  width  and  extending  in  length  from  Front  Street  to 
South  Street — as  by  a  map  of  the  block  of  ground,  surveyed  Ju- 
ly 26th  1803.  by  a  city  surveyor,  to  which  reference  being  had 
would  more  fully  appear."   This  grant  was  subject  to  an  an- 
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1834.  nual  quit  rent  of  fifty  dollars.  The  deed  contained  the  nsii- 
^■^^^^"^^  al  covenant  for  payment  of  the  rent ;  a  clause  for  re-entry 
^^  in  case  of  default ;  a  covenant  that  the  grantees  their  heirs 
ciTTOFN.T.  or  assigns  would  build  a  good  and  firm  wharf  or  street  of 
seventy  feet  breadth,  to  be  called  South  Street,  in  front  of  and 
contiguous  to  the  south  easterly  end  of  the  lot  thereby  grant* 
ed,  which  should  remain  a  public  street  or  highway  ;  and  the 
grantees  their  heirs  or  assigns,  upon  paying  the  rent  and  ful- 
filling the  covenants  therein  contained,  were,  at  all  times  for- 
ever thereafter,  to  take  and  hold,  to  their  own  use,  all  manner 
of  wharfage,  cranage,  &c.  to  accrue  by  or  from  the  said 
wharf  or  street  of  seventy  feet  in  breadth  fronting  on  the 
East  River  opposite  to  the  premises  thereby  granted.  Under 
this  grant,  the  lot  from  Front  Street  to  South  Street  was  filled 
in,  while  South  Street  and  the  wharf  were  constructed,  and 
Crane  Street  was  extended  to  South  Street  the  same  width  as 
from  Water  Street  to  Front  Street.  The  map  to  which  the 
grant  referred  and  upon  which  the  lot  was  delineated,  show- 
ed that  a  space  of  twelve  feet  was  intended,  for  the  pur- 
pose of  continuing  such  street  and  that  only  thirty  eight  feet 
of  the  fifty,  in  the  width  of  the  lot,  were  to  be  occupied. 

Under  an  act  of  the  legislature,  passed  March  14.  1817. 
the  corporation  of  the  city  of  New  York  had  become  pos- 
sessed in  fee  simple  of  the  site  on  which  Fulton  Market  is 
erected,  as  the  same  was  bounded  by  Fulton  Street  on  one 
side  and  Crane  Street  or  (as  sometimes  called)Crane-wharf 
on  the  other,  and  also  of  the  wharves  and  piers  in  front  of  the 
market  and  contiguous  to  South  Street. 

In  the  year  one  thousand  eight  hundred  and  twenty  one,  the 
proprietors  of  water  lots  and  wharves  in  front  of  South  Street, 
between  Crane- wharf  Street  and  Peck  Slip,  petitioned  the  cor- 
poration to  have  a  pier  built  in  the  East  River  in  front  of  Crane- 
wharf  Street.  A  resolution  to  the  following  effect  was  pas- 
sed :  *<  that  a  pier  be  built  in  the  East  River  at  the  foot  of  Crane- 
wharf  Street  of  such  dimensions  and  in  such  manner  as  should 
be  directed  by  the  committee  on  wharves,  piers  and  slips  and 
street  commissioner :  provided  the  proprietors  of  water  lots 
between  Crane-wharf  Street  and  Peck  Slip  bear  and  pay  two 
third  parts  of  the  expense  thereof.'* 

Under  the  authority  of  this  resolution,  a  pier  was  built. 
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The  testimony  showed  it  to  be  usual  for  the  corporation  to      1834. 
bear  one  third  of  the  expense  of  constructing  piers  where     ''^^>'^^^ 
they  own  or  are  entitled  to  the  water  on  one  side  or  when  the         ^^ 
pier  to  be  built  formed  one  side  of  a  public  slip.    In  this  in-  citt  ofn.t. 
staoce,  their  object  was  to  have  a  slip  on  the  westerly  side 
of  the  pier  and  in  front  of  Fulton  Market.     Instead,  howev- 
er, of  placing  the  pier,  which  was  thirty  feet  in  width,  direct- 
ly at  the  foot  or  in  front  of  Crane-wharf  Street,  as  mentioned 
in  the  resolution,  the  committee  who  had  it  in  charge,  located 
the  same  on  the  easterly  side  of  the  foot  of  the  street,  so  that 
it  occupied  thirty  feet  of  the  bulk-head  or  wharf  built  by  the 
executors  of  the  Crommeline  estate  in  front  of  their  grant, 
exclusive  of  the  twelve  feet  thrown  into  Crane- wharf  Street 
and  leaving  the  bulk-head  and  the  water  immediately  in  front 
of  Crane- wharf  Street,  including  the  twelve  feet  before  men- 
tioned, to  form  a  part  of  Fulton  Market  Slip  on  the  westerly 
side  of  the  pier. 

In  consequence  of  thus  locating  the  pier  and  while  the 
same  was  building,  the  subject  of  apportioning  the  expense 
was  again  brought  before  the  common  council,  upon  the  pe- 
tition of  a  number  of  the  proprietors  of  property  on  the  eas- 
tern side  of  the  pier,  suggesting  that,  as  the  pier,  was  built 
upon  private  property  and  inasmuch  as  private  property  re- 
mained on  the  western  side,  the  petitioners  ought  not  to  pay 
more  than  one  half  the  expense  of  building  it.  The  report 
of  a  committee  of  the  corporation,  founded  upon  what  they 
understood  to  be  the  law  and  usage  in  similar  cases,  stated 
that,  although  the  pier  was  erected  in  front  of  private  pro- 
perty, yet  the  owners  of  such  property  were  to  be  indemni- 
fied, by  taking  wharfage  and  slippage  along  the  easterly  line 
and  aJong  one  half  of  the  head  of  the  pier  in  common  with 
other  individuals  owning  fronts  and  in  proportion  to  the  wa- 
ter-firont  which  they  had  at  the  time  of  locating  the  pier. 
And  a  resolution  was  accordingly  adopted  by  the  common 
council,  declaring  the  parties  liable  to  pay  one  third  part  on- 
ly of  the  expense  of  erecting  the  pier ;  and  that  when  it  was 
finished,  they  would  be  entitled  to  all  wharfage  and  slippage 
on  the  westerly  side  of  the  pier  and  to  one  half  of  the  wharf- 
age«rising  at  the  head  or  outer  end  of  the  pier.  By  this  act, 
the  corporation  assumed  to  be  the  proprietors  of  the  whole 
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1834.  wharfage  and  slippage  on  the  westerly  side  of  the  pier  in 
^"^^^^^^^  the  same  manner  as  if  the  iner  had  been  placed  directly  oppo- 
site  to  the  foot  of  Crane- wharf  Street  and  as  if  the  centre  of 
cmr  OFN.  Y.  the  street  and  pier  had  formed  one  continuous  line.  If  the 
pier  had  been  thus  placed,  Fulton  Maricet  Slip  would  hare 
been  narrower  by  twenty  seven  feet  than  it  is  now ;  whereas, 
by  the  present  location,  the  corporation  have  gained  so  much 
in  the  width  of  their  slip,  while,  on  the  opposite  side,  the  slip 
or  basin  belonging  to  individual  proprietors  is,  to  the  same 
extent,  contracted. 

In  the  year  one  thousand  eight  hundred  and  twenty  two, 
the  subject  again  came  before  the  corporation :  and  the  pres- 
ent  complainant  then  presented  a  memorial  respecting  the 
water-rights  of  the  proprietors  and  requested  payment  from 
the  corporation  for  the  privilege  of  wharfage  for  the  bulk* 
head  between  the  centre  of  the  pier  and  a  point  opposite  the 
western  boundary  of  the  grant  belonging  to  the  Crommeline 
estate — being  the  twenty  seven  feet  above  mentioned.  The 
common  council  again  resolved  that  the  individual  proprie^ 
tors  of  the  property  in  front  of  which  the  pier  was  erected, 
including  the  land^which  laid  to  the  westward  of  the  middle 
of  the  pier,  as  far  as  the  westerly,  line  of  the  water  grant 
made  to  Crommeline  as  well  as  that  which  was  situated  oo 
the  easterly  side  of  the  centre  of  the  pier,  were  to  be  in* 
demnified  for  the  loss  of  bulk-head  occasioned  by  the  build* 
ing  of  the  pier,  by  taking  wharfage  and  slippage  along  the 
whole  length  of  the  easterly  side  of  the  said  pier  and  on  the 
head  or  outer  end  of  the  same  in  proportion  to  the  loss  of 
bulk-head  which  they  had  sustained  and  in  common  with  oth* 
er  persons  interested  therein. 

It  appeared,  from  the  testimony  of  the  wharfinger,  that,  in 
behalf  of  the  individual  proprietors  interested  in  the  bulk-head 
and  pier,  he  had  collected  the  wharfage  on  the  easterly  side 
of  the  pier  and  at  the  outer  end  of  the  same  and  which  he  had 
divided  and  paid  over  to  them  from  time  to  time  in  proportion 
to  the  extent  of  their  ownership  of  the  bulk-head :  except 
to  the  complainant,  who  had  only  been  allowed  to  receive 
his  proportion,  with  other  proprietors,  upon  about  twenty 
three  feet  of  the  bulk-head  excluding  him  firom  any  partieipa- 
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tion  as  respected  the  part  of  it  which  was  to  the  westward      '^'^• 
of  the  centre  of  the  pier.  „  s^*v-w/ 

The  street  commissioner  stated  in  his  testimony,  as  the  v, 
reason  why  one  third  of  the  expense  was  borne  by  the  cor-cxTTOFn.T. 
poration,  that  the  pier  was  to  be  the  boundary  of  a  public  slip 
and  it  could  not  have  been  located  more  advantageously  for 
the  individual  proprietors,  and  it  would  be  no  advantage  to 
the  corporation  to  have  the  space  between  this  pier  and  the 
next  (to  the  eastward  of  it)  wider  than  the  same  is  now ;  that 
the  slip  between  them  was  designated  for  ships  of  heavy  bur- 
then and  is  of  the  proper  width  and  is  used  for  that  purpose. 
The  witness  also  proved  that  the  establishment  of  a  public 
slip  in  front  of  private  property  is  considered  a  full  equiva- 
lent for  the  surrender  of  wharfage  by  the  proprietors  on  ac- 
count of  the  benefit  it  is  to  their  estate  ;  and  there  are  numer- 
ous instances  where  individual  proprietors  are  at  the  expense 
of  making  and  maintaining  piers  for  the  advantage  of  having 
the  corporation  slips  in  front. 

Hence  arises  the  claim  now  made  upon  the  defendants. 

Mr.  W.  H.  Hanson  and  Mr.  6.  F.  Tabnan  for  the  com- 
plainant. 

Mr.M.  VlshcBffer  and  Mr.  Robert  Emm^  for  the  defendants. 

The  Vioe-Chaiicellor  : — It  has  been  made  a  point  in  the     July  7. 
cause  whether  the  grantees,  by  accepting  the  grant  upon  the 
understanding  of  dedicating  twelve  feet  to  the  public  as  a 
street  and  occupying  the  residue  only  for  private  purposes, 
could  afterwards  claim  wharfage  for  any  more  than  thirty 
eight  feet  of  the  front  or  southerly  side  of  South  Street* 
By  the  terms  of  the  grant,  they  were  bound  to  construct 
the  wharf  at  their  own  expense  and  make  South  Street, 
along  the  entire  front  of  fifty  feet.     This  has  been  done. 
The  deed  declares  them  entitled  to  all  the  emoluments  ac- 
cruing from  the  wharf  or  street  fronting  on  the  river  op- 
posite to  the  premises  and  every  part  thereof.     This  right  to 
nvharfage  upon  the  whole  extent  of  fifty  feet  is  thus,  in  terms, 
secured,  although  it  was  intended,  by  all  parties,  that  a  strip 
of  twelve  feet  of  land  should  be  sacrificed  to  the  public. 
Vol.  U.  29 
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1884.     Crane  Street  extended  no  further  than  to  the  northerly  line 
^'^"^^^^     of  South  Street  and  so  far  the  sacrifice  was  made ;  but  it 
1^.         did  not  carry  with  it  a  relinquishment  of  the  right  to  collect 
OF  If.  T.  wharfage  at  the  bulkhead  on  the  southerly  side  of  South  Street 
and  this  right  remained  upon  the  whole  extent  of  the  bulk- 
head, notwithstanding  a  part  of  the  lot  was  given  up  to  pub- 
lic use. 

The  owner  of  upland  to  which  wharfage  or  other  incorpo- 
real hereditament  is  appendant,  may  apply  it  to  any  use  or 
purpose  he  thinks  proper ;  and,  so  long  as  he  retains  the  own- 
ership of  the  soil,  he  will  be  entitled  to  all  such  incorporeal 
right.  A  giving  to  the  public  of  a  perpetual  right  of  way  over 
land,  without  an  actual  grant  or  conveyance  of  the  soil,  is 
not  a  relinquishment  of  any  rights  which  the  giver  might  have 
as  incident  to  the  fee.  In  the  present  case,  there  is  nothing 
in  the  mere  dedication  of  a  portion  of  the  lot  between  Front 
Street  and  South  Street  to  the  public  for  a  street  which  can^ 
in  my  opinion,  impair  the  right  of  the  grantees  to  the  wharf- 
age  or  other  emoluments  to  be  derived  from  the  use  of  the  wa- 
ter and  bulk-head  in  front  of  the  grant. 

The  right  of  the  estate  of  Crommeline  to  wharfage  upon 
the  whole  extent  of  his  front  of  fifty  feet,  seems  to  have 
been  conceded  by  the  defendants.  The  principle  upon  which 
the  reports  of  their  committee  and  the  resolutions  of  their 
board  proceeded,  admit  that  the  owner  of  a  bulk-head  or 
wharf  against  which  a  pier  is  placed,  is  not,  thereby,  depri- 
ved of  wharfage.  Instead  of  wharfage  at  the  bulk-head 
within  the  space  occupied  by  the  pier,  his  wharfage  accrues 
from  the  use  of  the  pier ;  and  as  there  are  a  number  of  indi- 
vidual proprietors  who  contribute  to  the  expense  of  building 
the  pier  and  who  are  interested  in  the  slip  or  basin  formed 
by  the  bulk-head  and  piers,  they  become  tenants  in  common 
of  the  revenue  arising  from  the  use  of  it  and  this  revenue  or 
income  is  apportioned  among  them  according  to  the  extent 
of  each  party's  ownership  in  the  front  or  bulk-head.  In  the 
present  case,  if  the  pier  had  been  placed  so  as  to  have  left  no 
part  of  the  bulk-head  or  wharf  belonging  to  the  Crommeline 
estate  to  the  westward  of  the  pier,  then  there  would  have 
been  no  difficulty.  But,  in  consequence  of  the  manner  of  lo- 
cating the  pier  whereby  a  part  of  the  bulk-head  is  comprised 
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within  Fulton  Market  Slip,  the  question  is :  whether  the  cor-     1884. 

poration  have  a  right  to  refer  the  complainant  or  the  devisees 

of  the  Crommeline  estate  to  the  outer  end  of  the  pier  and  to 

the  easterly  side  thereof  for  all  the  wharfage  which  ^cmowv.r^ 

whole  extent  of  their  bulk-head  entitles  them  to  receive? 

This  point  involves  an  enquiry  into  the  powers  of  the  cor« 
poration  concerning  public  docks  or  sKps  and  the  location 
and  construction  of  piers.    Several  acts  of  the  legislature 
have  been  passed  upon  the  subject ;  and  they  are  now  con* 
solidated  in  the  general  law  of  1813.  (2.  R.  Laws,  of  1818. 
p.  431.)     The  224.  and  225.§.  relate  to  the  building  of  piers 
as  private  property ;   and  the  corporation  are  vested  with 
authority  to  direct  piers  to  be  sunk  and  completed  at  such 
distances  and  in  such  manner  as  they,  in  their  discretion, 
shall  think  proper  and  by  such  time  as  they  shall  appoint,  at 
the  expense  of  the  proprietors  of  the  lots  lying  opposite  to 
the  places  where  the  piers  shall  be  directed  to  be  sunk,  and 
then  to  grant  to  the  owners  of  lots — ^meaning  such  as  shall 
contribute  to  the  expense —  a  community  of  interest  in  the 
piers  to  be  sunk  in  proportion  to  the  breadth  of  their  respective 
lots,  undet  such  restrictions  and  regulations  and  within  such 
limits  as  the  corporation  shall  deem  just  and  proper.    Now, 
all  this  is  only  a  mere  power  which  the  corporation  have  to 
exercise.     They  acquire  no  interest  or  ownership  in  the  piers 
here  spoken  of,  unless  the  individual  proprietors  of  the  lots 
fronting  towards  the  river  refuse  or  neglect  to  construct  the 
piers.     In  such  an  event,  the  corporation  may  proceed  to  do 
the  work  at  their  own  expense  and  then  become  the  owners 
and  receive  the  wharfage  for  all  vessels  lying  at  the  piers  or 
they  may  grant  the  right  to  others  of  making  such  piers  and 
of  receiving  the  wharfage.    In  the  case  of  TTie  Corporation  of 
iV.  Y.  V.  ScoU^  1.  Caines  R.  543.  it  was  held,  under  the  autho* 
rity  of  these  sections,  as  they  were  contained  in  the  act  of 
1-801  •  (2.  Kent  &  Rad.  129.  $•  1.  8.)  that  the  corporation 
could  not  reserve  or  take  to  themselves  any  wharfage  arising 
from  a  pier  built  at  the  expense  of  individuals,  nor  any  slip- 
age  on  the  side  of  such  pier  adjacent  to  a  public  slip  but  not 
contiguous  or  on  a  line  with  the  side  of  the  slip.    This  deci- 
sion was  made  in  the  year  one  thousand  eight  hundred  and 
four*     Two  years  afterwards  the  legislature  passed  an  amen- 
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1SS4.  datory  law,  which  granted  additional  powers  and  rights  to 
the  corporation :  4.  Webster  &  Skinner's  ed.  ^1*4.  The 
parts  of  this  amendatory  law  most  applicable  take  in  the 
•rrr  opn.  y.  228th.  and  230th.  §  of  the  general  law  of  1813.  And  by  the 
first  of  these,  the  corporation  were  authorized,  at  their  own 
expense,  to  cause  public  basins  to  be  formed  and  had  power 
to  take  to  their  own  use  the  wharfage  and  slipage,  provided 
it  did  not  deprive  persons,  who  might  have  made  piers  by  di- 
rection of  the  corporation,  of  any  legal  rights  which  they 
might  have  thereby  acquired  or  interfere  with  any  private 
rights  of  property  or  privileges  held  under  grants  of  the  cor- 
poration. The  present,  is  not  a  case  within  this  section : 
because,  although  the  object  of  the  corporation  was  to  form 
a  public  slip  or  basin  opposite  to  Fulton  Market,  they  did 
not  construct  the  pier  in  question  at  their  own  expense — nor, 
indeed,  could  they  have  done  so,  placing  it  where  they  did, 
without  infringing  private  rights  acquired  and  held  under 
previous  grants  from  them.  Then,  as  to  the  230.  §.,  which 
declares  that  in  all  cases  where  the  corporation  shall  think 
it  for  the  public  good  to  enlarge  any  of  the  public  slips,  they 
have  full  power  to  do  so ;  and  also,  that  upon  paying  one 
third  of  the  expense  of  building  the  necessary  piers  and 
bridges,  they  shall  be  entitled  to  the  slipage  of  the  side  of  the 
piers  adjacent  to  the  slips  and  also  to  one  half  of  the  wharf- 
age to  arise  from  the  outermost  end  of  the  piers.  This  sec* 
4ion,  as  its  words  import,  was  intended  to  apply  to  the  case 
of  public  slips  already  formed  vvhich  the  corporation  might 
be  desirous  of  enlarging  by  an  extension  of  the  piers  or  by 
sinking  new  piers  at  the  sides  of  the  mouth  of  the  slips. 
And  I  do  not  see  how,  according  to  its  literal  meaning,  it  can 
authorize  the  making  of  a  public  slip  in  the  first  instance  by 
sinking  a  pier  or  piers  against  the  bulk-head  or  wharf  oppo- 
site to  private  property. 

But  the  difficulty  still  remains.  The  corporation  appear 
to  have  proceeded  upon  the  principle  in  this  section  precisely 
as  though  the  case  were  within  it ;  and  the  individual  propri- 
etors appear  to  have  assented  or,  at  least,  acquiesced  in  this 
mode.  They  agreed  to  contribute  two  thirds  of  the  expense 
of  building  the  pier  and  the  corporation  the  remaining  third. 
It  was  erected  upon  such  terms.    The  parties  could  uot  have 
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ezpeclod  the  corporation  to  assume  and  bear  one  third  of  the       1834. 


expense  upon  any  other  ground  than  that  the  westerly  side 
of  the  pier  was  to  be  a  public  slip.  There  was  no  induce-  ^^ 
ment  for  them  to  engage  in  the  work  upon  these  terms  in  case  crrT  of  n.  t. 
die  pier«  when  built,  was  to  b^  deemed  entirely  private  pro- 
perty or  individuals  were  to  participate  with  them  in  the 
emoluments  of  the  public  slip  on  the  westerly  side.  Nor 
was  there  any  necessity,  for  the  sake  of  public  convenience, 
in  having  a  pier  constructed  that  the  corporation  should  con- 
tribute to  the  expense  of  building  one  to  belong  exclusively 
to  the  owners  of  the  contiguous  upland.  The  statute  gives 
the  corporation  a  power  of  becoming  owners  or  interested 
in  piers  in  all  cases  where  circumstances  render  it  necessary 
ibr  them  to  contribute  to  the  expense.  I  must  presume  all 
parties  were  cognizant  of  the  law  and  that,  when  the  proprie- 
tors submitted  to  the  terms  and  proceeded  to  build  the  pier 
at  the  joint  expense  of  themselves  and  the  corporation,  they 
mntually  understood  the  case  to  be  one  within  the  spirit,  if 
not  within  the  letter,  of  the  280.  §.  I  consider,  under  the 
eircamstances  and  from  the  fact  of  permitting  the  corpora- 
tion to  contribute  one  third  of  the  expenses,  that  the  individ- 
ual proprietors  must  be  deemed  to  have  given  a  practical 
construction  to  this  part  of  the  statute  from  which  they  are 
not  now  at  liberty  to  depart. 

It  is  said,  however,  that  even  if  such  would  be  the  conse- 
qnence,  still  it  could  only  be  so,  provided  the  pier  had  been 
actually  located  and  built  where  the  resolution  of  the  corpo- 
rate board  purported  it  should  be,  namely,  at  the  foot  of 
Crane-wharf  Street ;  and  that,  by  placing  it  on  the  easterly 
side  and  not  directly  opposite  or  at  the  foot  of  the  Street,  the 
corporation  have  been  guilty  of  a  mislocation,  which  gives 
them  no  right  to  the  portion  left  clear  on  the  westerly  side 
and  within  the  slip  or  basin.  I  do  not  perceive  how  the  al- 
leged mislocation  can  make  any  difference.  All  the  parties 
interested  in  the  pier  must  be  presumed  to  have  had  a  know- 
ledge of  its  location  from  the  time  it  was  first  sunk ;  and  they 
could  not  but  have  seen  its  position  in  reference  to  Crane- 
wharf  Street  And  yet,  with  this  before  them,  they  permit 
the  work  to  go  on,  without  objection,  and  leave  the  corpora- 
lion  to  pay  one  third  of  the  expense  and  bear  only  two  thirds 
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1834.      issues  and  profits  of  my  other  real  estate  during  her  nat* 

eooswELL   ""^'  '*'^»  ^^  ^^^^  ^^  ^^^  ^^  ^^^  ^^  ^"  claims  of  dower  upon 
V,  my  said  estate.     Secondly,  I  do  give,  bequeath,  devise  and 

cooswsLL.  dispose  of  all  my  estate,  real  and  personal,  of  whatsoever 
nature  or  kind  the  same  may  be,  and  the  rents,  issues,  pro- 
fits, income  and  interest  thereof  unto  my  brother  Jonathan 
Cogswell  of  Berlin  in  the  State  of  Connecticut  and  Sister 
Lois  Cogswell  of  the  City  and  State  of  New  YoA  jointly 
during  their  lives  and  to  the  survivor  of  them  during  his  or 
her  life  and  to  such  person  or  persons,  after  the  death  of  the 
survivor  of  them,  as  a  court  of  equitable  jurisdiction  in 
the  State  of  New  York  may  appoint,  in  trust  neverthe- 
]ess  for  the  uses  and  purposes  hereinafter  expressed  and 
declared  concerning  the  same,  that  is  to  say :  Thirdly,  to 
permit  my  said  wife  to  take  the  interest  or  dividends  on 
three  thousand  pounds  sterling  British  Government  three 
per  cent,  stock  during  her  natural  life. 

Fourthly,  to  invest  in  stock  of  the  United  States  or  of  the 
State  of  New  York  or  such  other  Bank  Stock  as  my  said 
wife  shall  approve  of,  a  sum  of  money  as  shall  produce  the 
annual  income,  dividends  or  interest  of  one  thousand  dollars 
lawful  money  of  the  United  States  of  America ;  and  from 
time  to  time  as  the  same  shall  become  payable  to  permit  my 
said  wife  to  take  such  interest  moneys  in  the  whole  amounting 
to  the  said  annual  interest  of  one  thousand  dollars  as  afore* 
said. 

Fifthly,  after  deducting  therefrom  the  provision  above  made 
for  my  said  wife,  to  permit  my  said  brother  Jonathan  to 
take  and  enjoy  during  his  natural  life  the  one  third  of  the 
nett  rents,  issues  and  profits  of  my  real  estate. 

Sixthly,  after  deducting  therefrom  the  provision  made  for 
my  said  wife,  to  permit  my  said  sister  Lois  to  take  and  enjoy, 
during  her  natural  life,  the  one  third  of  the  nett  rents,  issues 
and  profits  of  my  real  estate. 

Seventhly,  after  the  death  of  my  said  wife,  I  do  give  and  de- 
vise the  House  and  lot  number  26  Yarick  Street  to  my  Niece 
Mary  Cogswell,  the  daughter  of  my  said  brother  Jonathan, 
and  her  heirs,  so  as  the  same  be  not  subject  to  the  debts,  con* 
trol  or  management  of  any  husband  with  whom  ^he  may 
intermarry :  but  in  case  my  said  niece  should  die  without 
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leaving  lawM  issue,  that  the  said  house  and  lot  shall  become      1884. 
a  part  of  the  residue  of  mv  estate,  and  become  subject  to  the     ^'^"'^^^ 
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disposition  thereof  nerem  after  mentioned.  u^ 

Eighthly. — After  the  deaths  of  my  said  wife,  my  said  brother  cooswxll, 
Jonathan  and  sister  Lois,  and  as  they  shall  respectively  die, 
I  do  give  and  devise  to  my  niece  Louisa  Cogswell,  the 
daughter  of  my  said  brother  Jonathan,  and  her  heirs,  so  as 
the  same  be  not  subject  to  the  debts  or  the  control  and 
management  of  any  husband  with  whom  she  may  intermarry, 
the  lots  numbers  79  and  80  in  Charles  street  as  marked  on  a 
certain  map  of  property  in  the  Ninth  W.ird  of  the  city  of 
New  York,  heretofore  belonging  to  the  Corporation  of  said 
city,  with  aI^  the  buildings  belonging  to  me  erected  theron, 
that  is  to  say,  one-third  part  thereof  upon  the  death  of  my 
wife,  one  third  part  thereof  upon  the  death  of  my  brother 
Jonathan,  and  one  other  third  p.art  thereof  upon  the  death  of 
mv  said  sister  Lois. 

Ninthly. — After  the  death  of  my  said  wife,  my  said  brother 
Jonathan  and  sister  Lois,  and  as  they  shall  respectively  die, 
I  do  give  and  devise  to  my  niece  Ann  VV^.  Cogswell,  the 
daughter  of  my  brother  Jonathan,  and  her  heirs,  so  as  the 
same  be  not  subject  to  the  debts  or  the  control  and  manage- 
ment of  any  husband  with  whom  she  may  intermarry,  the 
lot  number  85  in  Charles  street,  as  marked  on  the  said  map 
of  property  in  the  said  Ninth  Ward  of  the  said  city  hereto- 
fore belonging  to  the  Corporation  of  said  city,  with  all  the 
buildings  belonging  to  me  erected  thereon,  that  is  to  say, 
one-third  part  thereof  upon  the  death  of  my  said  wife,  one- 
third  part  thereof  upon  the  death  of  my  brother  Jonathan,  and 
one  other  third  part  thereof  upon  the  death  of  my  sister  J^ois. 

Tenthlv. — I  do  give,  devise,  bequeath  and  dispose  all  the 
rest,  residue  and  remainder  of  my  estate,  real  and  personal, 
that  1  may  be  seized  or  possessed  of,  to  my  nieces  Mary 
Cogswell  and  Elizabeth  1j.  Cogswell,  the  children  of  my  said 
brother  Jonathan,  and  their  heirs  j^nd  assigns,  so  as  the  same 
be  not  subject  to  the  debts  or  the  control  and  management  of 
any  husband  with  whom  either  of  my  said  nieces  may  inter- 
marry. 

Eleventhly — In  case  either  of  my  said  four  nieces  above  nam- 
ed shall  die  without  leaving  lawful  issue,  that  then  and  in  such 
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1884*       case  I  do  give,  bequeath  and  devise  the  parts  or  proportioiw 
^"^^•^^     of  my  said  estate,  real  and  personal,  for  such  niece  or  nieces, 
j,^         to  the  children  of  my  brother  Jonathan  their  heirs  and  as- 
ooGswzLi..  signs,  as  tenants  in  common. 

Lastly,  I  do  nominate,  constitute  and  appoint  my  said 
brother  Jonathan  Cogswell  and  my  said  sister  Lois  Cogs- 
well, trustees  of  my  said  real  and  personal  estate  for  every 
purpose  both  in  law  and  equity,  and  also  the  executor  and 
executrix  of  this  my  last  will  and  testament ;  hereby  revo- 
king all  other  and  former  wills  by  me  heretofore  made.  la 
witness,  &c." 

A  codicil,  dated  the  thirteenth  day  of  December  one  thou- 
sand eight  hundred  and  thirty-one,  accompanied  the  will,  and 
was  in  these  words :  '^  I  do  hereby  give  and  bequeath  to  my 
dear  and  beloved  wife  Mary  and  her  assigns,  the  house- 
hold furniture,  kitchen  stuff  and  implements  of  household  in 
the  house  No.  26  Varick  street,  where  I  now  reside ;  Also 
the  plates,  plate,  glass  and  earthenware,  beds,  bedsteads, 
bed  covering  whether  of  linen,  cotton,  woollen  or  silk,  bed 
and  window  curtains  ;  And  also  all  the  wine  belonging  to 
me  at  the  time  of  my  death,  in  the  said  house  or  the  cellars 
or  vaults  thereof.  I  give  and  bequeath  to  my  brother  Jona- 
than  Cogswell  and  sister  Lois  Cogswell  and  to  the  survivor 
of  them,  and  upon  the  death  of  such  last  survivor  to  such 
person  or  persons  as  a  competent  equity  jurisdiction  in 
the  State  of  New  York  shall  appoint,  the  sum  of  ten  thou- 
sand dollars  to  be  taken  out  of  the  residue  of  my  estate, 
upon  trust  nevertheless  to  be  invested  in  stock  of  the  United 
States  or  of  the  state  of  New  York  or  any  other  stock  of 
approved  stability  for  the  uses  of  my  nieces  Louisa  Cogs- 
well and  Ann  W.  Cogswell,  so  as  not  to  be  subject  to  the 
debts,  control  or  management  of  any  husband  with  whom 
they  may  intermarry,  the  interest  whereof  to  be  paid  to  them 
on  their  separate  receipts  in  equal  moieties  as  the  same  shall 
from  time  to  time  be  received.  And  in  case  of  the  death  of 
either  or  both  of  them  my  said  nieces,  without  leaving  law- 
ful issue,  that  the  moiety  in  case  of  the  death  of  one  of  them 
or  the  whole  in  case  of  the  death  of  both  of  them,  I  give  and 
bequeath  to  the  surviving  child  or  children  of  my  said  bro- 
ther Jonathan  and  their  assigns ;  but  in  case  either  oi  my 
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said  nieces  shall  die'learing  lawful  issue,  then  1  do  give  and      1834. 
bequeath  to  said  issue  the  moiety  which  would  have  belong.     ^"^^^"*^ 
ed  to  the  parent  so  dying.     I  do  give  and  bequeath  unto  my         ^ 
brother  Wade  Cogswell  an  annuity  of  one  hundred  and  fifty  cogswsll. 
dollars  to  be  paid  to  him  semi-annually  during  his  life.     I 
give  and  bequeath  unto  my  said  brother  Jonathan  and  sister 
Lois  and  to  the  survivor  of  them,  and  upon  the  death  of  such 
last  survivor  to  such  person  or  persons  as  a  court  of  compe- 
tent equity  jurisdiction  in  the  state  of  New  York  shall  ap- 
point, the  sum  of  two  thousand  dollars,  to  be  taken  out  of  the 
residue  of  my  estate,  upon  trust,  nevertheless,  to  be  invested 
in  United  States  Bank  stock  or  any  other  bank  stock  of  ap- 
proved stability,  for  the  use  of  my  niece  Elizabeth  Cogswell, 
the  daughter  of  my  brother  Wade  Cogswell,  the  interest  of 
which  to  be  paid  to  her  from  time  to  time  as  the  same  be- 
comes due ;  but  in  case  of  her  death  leaving  lawful  issue,  I 
do  give  and  bequeath  the  principal  stock  to  such  issue ;  but 
should  my  said  niece  die  without  leaving  lawful  issue,  I  do 
give  and  bequeath  the  said  principal  stock  to  the  children  of 
my  brother  Jonathan.     In  witness,  &c." 

The  testator  died  on  the  thirteenth  day  of  November  one 
thousand  eight  hundred  and  thirty-two ;  and  his  will,  with 
the  codicil,  was  duly  proved. 

He  left  a  large  real  and  personal  estate,  amounting  to 
more  than  two  hundred  thousand  dollars.  As  to  the  real 
estate,  there  was  the  house  and  lot  known  as  No.  26  Yarick 
street ;  five  lots  and  houses  in  Cedar  street,  of  which  one 
was  under  mortgage  for  ten  thousand  dollars ;  three  lots  in 
Charles  street,  of  which  two  were  vacant  and  the  remaining 
one  was  built  upon  ;  two  lots  on  Chappel  street,  one  of  them 
had  been  bought  for  three  thousand  eight  hundred  dollars, 
and  only  five  hundred  dollars  had  been  paid  upon  it  and  the 
balance  became  due  by  the  contract  when  the  deed  should  be 
given,  and  the  other  was  an  old  store  which  required  to  be 
pulled  down  and  a  new  edifice  erected  ;  and  ten  vacant  lots 
on  Front  street  under  mortgage  for  two  thousand  six  hun- 
dred and  ninety  dollars.  It  also  appeared  that  ten  feet  had 
been  taken  by  the  Corporation  from  the  buildings  in  Cedar 
street,  and  that  it  would  cost  thirty  thousand  dollars  to  re- 
build them. 
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1884.  The  advice  and  direction  of  the  court  were  now  asked,  up- 

^"^"^^"^^     on  the  followino:  points — 

^^  1st.  As  to  the  time  from  which  Mrs.  Cogswell,  the  widow, 

coGtwEXX.  was  entitled  to  dividends  on  the  three  thousand  pounds  ster- 
ling and  her  annuity  of  one  thousand  dollars ;  and  also  as  to 
the  time  from  which  Louisa  Cogswell  and  Ann  W.  Cogs- 
well were  entitled  to  interest  upon  ten  thousand  dollars  7 

2nd.  As  to  who  were  to  bear  the  burthen  of  the  two  mort- 
gages on  the  estate  and  in  what  proportions ;  and  liow  and 
by  whom  the  principal  and  interest  of  such  mortgages  were 
to  be  satisfied  ? 

3rd.  As  to  how  and  by  whom  the  bargain  for  the  pur- 
chase of  the  lot  in  Chapel  street  was  to  be  completed  ;  and 
out  of  what  fund  the  balance  due  thereon  was  to  be  paid  ? 

4th.  Whether  an  old  store-house  consumed  by  fire  in  Chapel 
street  was  to  be  rebuilt  and  out  of  what  funds? 

6th.  Whether  the  four  buildings  in  Cedar  street,  about  to  be 
demolished  by  the  widening  of  the  street,  were  to  be  rebuilt 
and  out  of  what  funds — or  what  other  disposition  was  to  be 
made  touching  the  said  premises  ? 

6th.  Whether  any  and  what  improvements  were  to  bemade 
on  the  lots  in  Front  street  and  Charles  street ;  and  if  so,  out 
of  what  funds  ? 

The  bill  was  filed  against  the  widow  of  the  testator  and 
devisees,  Mr.  Kinney  having  married  one  of  the  latter. 

Mr.  G.  Griffin,  for  the  complainants. 

Mr.  /•  W.  Gerard,  for  the  infant  defendants. 

Mr.  S.  Sherwood,  for  the  defendants  Franklin  S.  Kinney 
and  wife  (late  Mary  Cogswell.) 

FhruarviJ  '^^^  VicE-CnANCELLOR : — I.  The  first  question  raised  by 
*the  bill  in  this  cause,  upon  which  the  complainants  ask 
the  advice  and  direction  of  the  court  is :  from  what  time 
Mrs.  Cogswell,  the  widow,  is  entitled  to  the  dividends  on  the 
three  thousand  pounds  sterling  British  government  three  per 
cent,  stock. 

I  infer,  from  the  manner  in  which  this  is  mentioned  in  the 
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will,  that  the  testator  possessed  the  particular  stock  at  the      18S4. 

time  of  his  death.     He  does  not  direct  the  trustees  to  make 

aD  investment  for  that  purpose,  as  in  other  instances  where 

he  is  desirous  of  creating  an  income  for  annuities  ;  but  the  cooswxlu 

bequest  is  specifically  of  the  interest  or  dividends  upon  three 

thousand  pounds  sterling  British  Government  three  per  cent. 

stock,  which  the  trustees  arc  to  permit  the  widow  to  take 

during  her  natural  life.     I  am  of  opinion,  as  the  will  takes 

effect  from  the  death  of  the  testator,  the  widow  is,  from  that 

time,  entitled  to  the  dividends,  that  is  to  say,  the  dividends 

which  may  accrue  or  be  declared  or  become  payable  at  any 

time  after  the  death  of  the  testator.  # 

U.  Next,  as  to  her  annuity  of  one  thousand  dollars.  This 
is  to  arise,  not  from  an  investment  already  made,  but  one  to 
be  made  in  stock  of  the  United  States  or  of  this  State  or  of 
some  bank  ;  and  as  the  testator  has  not  appointed  the  time 
within  which  the  investment  should  be  made,  I  think  the  ex- 
ecutors may  take  one  year  for  the  purpose,  in  analogy  to  the 
time  allowed  by  law  for  paying  legacies  :  2.  R.  S.  90.  §.  43. 
The  gross  sum  to  be  set  apart  to  produce  the  yearly  income 
of  one  thousand  dollars  is  considered  in  the  light  of  a  legacy 
payable  by  law  at  the  end  of  a  year :  1  Roper  on  Leg.  588, ; 
and  consequently,  the  widow  can  only  demand  the  income  to 
accrue  from  it  as  commencing  at  that  time,  and  she  will  be 
entitled  to  receive  such  interest  or  income  quarterly,  half- 
yearly  or  annually  thereafter  as  dividends  are  declared. 
This,  I  think,  is  the  plain  meaning  of  the  will. 

HL  The  same  may  be  said  of  the  investment  of  one  thou- 
sand dollars  directed  by  the  codicil  to  be  made  in  like  man- 
ner for  the  use  of  the  two  nieces  Louisa  and  Ann  W.  Cogs- 
well ;  and  the  like  rule  must  be  adopted  with  respect  to  the 
commencement  of  the  interest  payable  to  them.  There  is 
no  difference  in  principle. 

IV.  Then,  as  to  the  two  mortgages  existing  on  parts  of 
the  real  estate.  The  question  is,  who  are  to  bear  the  burthen 
of  them,  and  in  what  proportions  and  how  and  by  whom  are 
the  principal  and  interest  of  such  mortgages  to  be  satisfied  7 

By  the  R.  S.,  L  vol.  749.  §.  4.,  the  devisee  of  real  estate, 
subject  to  a  mortgage  executed  by  the  testator,  is  bound  to 
satisfy  and  discharge  it  out  of  his  own  property,  without  re- 
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1834.  sorting  to  the  executor,  unless  there  be  an  express  direction 
in  the  will  to  the  contrary.  Here  there  is  no  such  direction. 
A  life  estate  in  the  house  and  lot  in  Cedar  street  (encumbered 
C008WBLL.  '^y  ^  mortgage  of  ten  thousand  dollars,  being  one  of  the 
the  houses  there  situated  of  which  the  testator  died  seized) 
is  given,  under  the  trusts  of  the  will,  to  the  widow  of  the 
testator  and  to  his  brother  Jonathan  and  sister  Lois  in  equa] 
thirds ;  and  by  the  residuary  clause,  an  estate  in  fee  in 
remainder  in  the  same  property  is  given  to  the  two  nie- 
ces Mary  and  Elizabeth  L.  Cogswell,  subject  to  the  con- 
tingency of  their  dying  without  issue.  The  same  is  the  case 
with  respect  to  the  ten  vacant  lots  on  Front  street,  which  are 
under  a  mortgage  of  two  thousand  six  hundred  and  ninety 
dollars.  Now,  as  between  the  tenants  for  life  and  those  en- 
titled in  remainder,  the  former  are  bound  to  keep  down  the 
interest  on  the  mortgage  debts,  and  they  must  contribute 
alike  out  of  their  respective  shares  of  the  rents  and  profits 
during  life  to  pay  the  interest  on  those  sums.  As  the  life- 
estates  fall  in,  the  principal  sums  remain  a  charge  upon  the 
inheritance  and  must  be  borne  by  those  who  succeed  to  it* 
The  tenants  for  life  are  not  bound  to  extinguish  the  incum- 
brances. They  are  only  to  keep  down  the  annual  interest : 
4.  Kent's  Com.  (1.  Ed.)  72.  73. ;  and  as  a  consequence  of 
this  rule,  in  case  the  mortgagees  should  call  in  their  money 
or  if  it  should  be  found  expedient  to  pay  them  off  out  of  the 
residuary  personal  estate  belonging  to  the  nieces  Mary  and 
Elizabeth,  they  will  be  permitted  to  stand  in  the  place  of  the 
mortgagees  so  far  as  to  collect  the  interest  payable  by  the 
tenants  for  life. 

It  appears  that  the  executors  have  already  paid  off  the 
mortgage  of  ten  thousand  dollars.  The  life-estates  must 
bear  the  interest  which  accrued  upon  it  from  the  death  of  the 
testator  to  the  time  of  such  payment ;  and  they  must  con- 
tinue to  be  charged  with  the  interest  on  the  principal  sum 
in  the  same  manner  as  if  the  mortgage  remained.  And  the 
same  rule  must  be  observed  with  respect  to  the  two  thou- 
sand six  hundred  and  ninety  dollars  whenever  that  mortgage 
shall  be  paid. 

V.  As  regards  the  contract  for  the  purchase  of  the  lot  in 
Chape]  street :  by  whom  is  it  to  be  completed  and  out  of 
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what  fund  is  the  balance  of  the  purchase  money  to  be  paid  7      1834. 

Upon  the  principle  that  equity  considers  that  as  done  ^-^'v*^^ 
which  is  agreed  to  be  ddne  and  that  from  the  time  of  enter-  „^ 
ing  into  an  efiectual  contract  for  the  sale  of  lands  the  purcha-  oooewjUiiM 
ser  is  looked  upon  as  the  owner,  so  that  in  the  event  of  his 
deatb  the  land  descends  to  his  heir  or  may  be  devised  in  his 
will :  the  change  being  as  complete  under  a  contract  in  the 
view  of  a  court  of  equity  as  though  the  legal  title  had  been 
conveyed :  Jeremy's  Eq.  Jur.  440,  there  can  be  no  doubt 
bat  this  lot  is  included  in  the  devise  of  the  life-estates  before 
mentioned  and  of  the  remainder  to  the  same  two  nieces. 
The  balance  of  the  purjchase  money  unpaid  stands  as  a  debt 
against  the  testator  which  the  executors  must  pay  out  of  the 
personal  assets  like  any  oLher  debt,  unless  it  shall  be  found 
most  advantageous  to  those  interested  in  this  pari  of  the  es- 
tate to  rescind  the  contract  with  the  vendor  if  he  will  con- 
sent. But  I  see  nothing  to  prevent  the  tenants  for  life  from 
insisting  that  the  purchase  shall  be  completed  for  their  bene- 
fit. The  title  will,  of  course,  be  taken  to  the  executors  in 
trust  for  the  purposes  of  the  will.  The  circumstance  that 
the  old  store  house  which  stood  upon  this  lot  has  been  des- 
troyed by  fire  since  the  death  of  the  testator,  does  not  give 
the  tenants  for  life  a  right  to  have  it  rebuilt  at  the  expense  of 
otlier  parts  of  the  estate  :  because  the  lot  as  vacant  is  proved 
to  be  as  valuable  as  it  was  with  that  building  standing  upon  it. 

VI.  Another  question  is:  whether  any  and  what  improve- 
ments are  to  be  made  upon  the  Chapel  Street  lots,  the  lots 
in  Front  Street  and  those  in  Charles  Street ;  and  if  so,  out 
of  what  funds  ?  Most  of  these  are  vacant  lots.  Such  build- 
ings as  are  standing  upon  any  of  them  are  of  little  value,  and 
the  property,  in  its  present  condition,  is  bringing  very  little 
income.  Still,  this  affords  no  sufficient  reason  for  applying 
the  residuary  personal  estate  to  the  erection  of  new  build- 
ings or  the  making  of  improvements  on  the  lots  for  the  bene- 
fit of  the  life-tenants.  The  testator  has  given  no  directions 
to  this  effect ;  and  the  parties  must  be  content  to  take  the 
property  in  the  condition  in  which  it  happens  to  be  at  the 
death  of  the  testator.  They  are  at  liberty  to  make  leases 
for  their  lives,  and  to  do  any  thing  they  please  with  the  pro- 
perty for  their  own  benefit  not  amounting  to  waste  or  inju- 
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1834,       j.y  ^^  ^[jg  inheritance — and  this  too  without  requiring  any 
COGSWELL   direction  or  authority  from  the   court  for  the  purpose.     If 
o.  the  interest  of  the  money  for  which    the  lots   would   sell 

cooswsLL.  should  be  deemed  better  than  any  rents  which  can  be  obtain- 
ed for  the  lots,  a  sale,  perhaps,  under  the  law  of  partition, 
may  be  effected ;  and  in  that  event  the  proceeds  can  be  in- 
vested upon  security  at  interest  during  the  continuance  of  the 
life  estates  for  their  benefit — but,  at  present,  the  court  has 
nothing  to  do  with  that  matter. 

VII.  The  remaining  question  to  be  considered  is :  wheth- 
er the  four  buildings  on  Cedar  Street,  about  to  be  demolish- 
ed by  the  widening  of  that  street,  are  to  be  rebuilt ;  and  if  so, 
out  of  what  funds— or  what  other  disposition  are  the  trus- 
tees to  make  of  this  portion  of  the  property? 

The  Corporation  of  New  York  take  off*  ten  feet  from 
the  front  of  the  lots  to  widen  the  street.  This  proceed- 
ing is  subsequent  to  the  death  of  the  testator  and  it  has 
produced  an  alteration  in  the  condition  of  the  property 
not  foreseen  or  provided  for  in  the  will.  Whatever  ad- 
vantage results  from  an  increase  in  the  annual  value  of 
the  property  in  consequence  of  the  lots  becoming  more 
valuable  as  scites  for  ware-houses,  and  which  is  abun- 
dantly proved,  the  tenants  for  life  are  entitled  to.  On  this 
point  there  is  no  dispute.  But  how  are  they  to  avail  them- 
selves of  it?  Warehouses  are  the  proper  buildings  to  be 
erected  on  the  lots,  in  order  to  bring  the  best  income.  This 
is  likewise  proved.  The  persons  having  the  life-estates  can- 
not be  required  to  erect  buildings  at  their  own  expense  ;  nor, 
under  leases  of  so  uncertain  a  tenure,  as  for  lives  only,  can 
lessees  be  found  who  vtnll  pay  a  reasonable  ground  rent  and 
at  the  same  time,  put  up  buildings  of  the  proper  description, 
and  be  obliged  to  remove  or  leave  them  at  the  expiration  of 
the  leases,  without  being  compensated  for  their  cost  or  value. 

It  is  said,  however,  that,  upon  leases  for  a  term  certain,  not 
less  than  twenty-one  years,  requiring  the  lessees  to  construct 
such  buildings  as  th^y  may  think  property,  with  the  privilege 
of  removing  them  at  the  end  of  the  term,  a  ground  rent  of 
one  thousand  dollars  per  annum  for  each  lot  may  be  obtained ; 
and  testimony  to  this  effect  is  produced.  But  the  difficulty 
in  this  case  is,  that  the  life-estaies  may  cease  before  the  ex* 
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piration  of  leases,  granted  for  a  term  tiertain,  as  for  twenty      ^®®^' 
one  years,  and  in  that  event  it  may  be  injurious  to  those  in  re-   Cogswell 
mainder  when  they  come  into  possession  to  find  the  inherit-        v, 
ance  incumbered  by  an  outstanding  term ;  and  so,  on  the  cogswell. 
other  hand,  the  life  estates  may  possibly  continue  beyond 
the  expiration  of  such  leases — in  which  case,  the  lots  may 
be  left  vacant  upon  their  hands  and  unproductive  for  the 
residue  of  their  lives.     It  is  true,  this  last  difficulty  may  be 
obviated  by  granting  leases  in  the  first  instance  for  the  term 
of  twenty-one  years  at  all  events,  and  for  as  much  longer  as 
the  life  estates  or  anv  of  them  shall  continue. 

Yet,  this  term  of  twenty-one  years  certain  cannot  be 
granted  safely,  because  those  entitled  upon  the  dropping  of 
the  tife  estates  are  now  infants  and  will  not  be  bound  by  any 
assent  of  their  guardian  ad  litem;  nor  is  there  evidence  be- 
fore me  to  show  that  their  interest  requires  the  court  should 
undertake  to  bind  them  by  its  decree,  to  the  observance  of 
such  contracts.  The  only  other  method  proposed,  and  it 
appears  to  me  to  be  the  one  liable  to  the  least  objection,  is 
that  the  trustees  should  be  allowed  to  appropriate  about 
thirty  thousand  dollars  of  the  residuary  personal  estate  to 
the  erection  of  new  substantial  ware-houses  upon  the  four 
lots,  each  building  to  cost  (according  to  the  testimony  of 
what  will  be  suitable  and  proper  in  this  respect)  about  seven 
thousand  five  hundred  dollars,  reserving  an  interest  of  six 
per  cent,  upon  the  actual  cost  to  be  paid  out  of  the  rents 
and  in  addition  thereto  a  reasonable  allowance  for  the  natu- 
ral depreciation  and  wear  and  tear  of  the  buildings  until  the 
life  estates  shall  fall.  In  this  way,  the  tenants  for  life  will 
receive  the  **  nctt  rents  and  profits"  of  this  portion  of  the 
estate  and,  in  the  meantime,  the  money  expended  in  build- 
ings will  be  a  safe  investment  and  drawing  interest  (the  ten- 
ants for  life  keeping  the  buildings  insured  and  paying  the 
taxes)  and  upon  the  determination  of  the  life  estates,  those 
to  whom  the  money  invested  will  belong,  come  into  the  pos- 
session of  the  same  in  the  pernvEtncnt  improvements  upon 
the  Ipts — somewhat  lessened  in  value,  it  is  true,  but  the  de- 
preciation compensated  for  in  the  allowance  made  for  the 
purpose.  This  appears  to  be  just  and  equitable  on  both 
tides.    I  shall,  therefore,  adopt  it 
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1834.  There  must  be  a  reference  to  ascertain  the  proper  allow- 
ance to  be  made  by  the  tenants  for  life  on  account  of  the 
depreciation  in  the  buildings.  For  this  purpose,  the  master 
must  ascertain  the  probable  duration  of  the  lives,  taking  an 
average  of  the  three,  and  how  much  less  the  buildings  will 
be  worth  at  that  time  from  natural  causes  and  ordinary  use 
than  when  new  and  this  amount  he  must  apportion  to  be 
paid  out  of  the  rents  in  such  manner  as  may  be  just 

The  question  of  costs  and  further  directions  are  reserved* 
Order  accordingly. 


0*Bbxxm  and  Wife  v.  Heen et^  surviving  executor  of  Reed, 

deceased. 


Where  exeeatora  have  accounted  under  an  enrolled  decree  in  a  prior  rait,  the. Mine  !■ 

eloflive  against  ttiem  so  far  ae  it  a^Jadieates  upon  tin  rigtats  of  eomirtcinanU  fa  an  aftev- 

■ult  tnatltuted  by  tbem  aad  founded  upon  roch  decree. 
Although  personal  property  is  acquired  by  a  testator  after  the  making  of  his  will,  yet  H 

passes  under  it,  provided  words  suficiently  compreliensive  are  used  or  the  context  diowv 

he  did  not  intend  to  die  intesute  as  to  any  part. 
Where  it  is  clear,  from  the  intention  of  the  testator,  that  the  word  vr  is  need  Inalead  of 

and,  and  e  cffimcrss,  the  court  interposes  to  change  the  word. 
Where  the  court  has  to  determine  whether,  under,  a  wllh  B.  and  M.  take  astatas  la  fts  oc 

for  life  with  remainders  and  also  whether  their  children  uke  remainders  for  life  or  in 

fee  (out  of  the  seme  property) :  it  will  be  necessary,  to  bring  both  B.  and  M*a.  ehUdraa 

and  their  representatives  before  the  court  as  parties. 
If  it  is  perceived  after  a  full  hearing  that  an  eflbctual  decree  cannot  be  made,  the 
.  can  be  ordered  to  stand  over  to  add  parties. 


January  27,      The  Bill  of  Complaint  in  this  cause  was  filed  for  an  ac- 
1®34.       count  of  the  Personal  Estate  and  of  the  rents  and  profits  of 
Decret^     the  Real  Estate  of  Matthew  Reed,  deceased,  devised  by  his 
Wii.  last  will  and  testament.  • . 

PartieM.  The  Bill  had  been  taken  as  confessed  and  two  successive 

orders  of  Reference  were  made  in  this  cause. 

Matthew  Reed,  the  testator,  died  in  the  city  of  New- York 
in  the  month  of  November  one  thousand  eight  hundred  and 
eleven.    Harriott,  the  wife  of  the  testator  named  in  his 
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will,  also  died  before  her  husband.  Matthew  Reed,  the  son  of      ^^^** 
the  testator  also  named  in  the  said  will,  survived  the  testator, 
but  died  sometime  in  the  year  one  thousand  eight  hundred 
and  fifteen  or  one  thousand  eight  hundred  and  sixteen,  un- 
married and  without  issue. 

The  testator,  Matthew  Reed,  at  the  time  of  his  death, 
left  neither  father  nor  mother,  and  his  only  next  of  kin  then 
living  were  his  two  sisters  named  in  his  will,  Bridget  O'Brien 
and  Mary  Matthews,  who  then  resided  in  Ireland,  natives  of 
that  country,  and  neither  of  whom  were  at  any  time  in  the 
United  States.  Bridget,  one  of  the  sisters  of  the  testator, 
had  several  children  at  the  time  of  making  the  will  and  at  the 
death  of  the  testator  and  of  Matthew  Reed  the  son,  the 
names  and  number  of  whom  were  unknown.  Mary  Mat- 
thews, the  other  sister  of  the  testator,  had  the  following  child* 
ren  to  wit :  Michael,  Ann,  James,  Cornelius,  John,  Patrick* 
Matthew,  Bernard  and  Bridget,  at  the  time  of  making  the 
said  will  and  at  the  death  of  the  testator  and  Matthew  Reed, 
the  son.  The  said  Mary  Matthews  died  in  Ireland  in  the 
month  of  January  one  thousand  eight  hundred  and  twenty- 
eight,  leaving,  by  her  will,  bearing  date  the  eleventh  day  of 
that  month,  (among  other  things)  to  her  children  Bernard  and 
Bridget  Matthews  an  equal  share  of  whatever  sum  or  sums 
of  money  might  be  arising  out  of  the  estate  of  her  late  bro- 
ther the  said  Matthew  Reed,  and  that  might  thereafter  be 
sent  for  her  by  the  executors  of  the  said  Matthew  Reed  ;  and 
by  her  said  will  bequeathed  to  her  said  sons,  the  said  Michael, 
James,  John»  Cornelius,  Patrick  and  Matthew  and  her  daugh- 
ter Ann  Flynn,  each  one  shilling ;  and  appointed  the  Reverend 
Charles  S.  Boyle  and  her  son  Bernard  Matthews  to  be  exe- 
cutors. The  house  and  lot  of  land  designated  in  the  will  of 
the  said  Matthew  Reed  deceased,  by  the  No.  323  Pearl 
Street,  had  not  been  sold  by  the  executors  of  his  will  or 
otherwise  disposed  of.  The  rents  of  the  said  premises  were 
collected  by  them  after  the  death  of  the  testator  and  were 
accounted  for  by  them  to  the  said  Bridget  O'Brien  and  Mary 
Matthews,  the  two  sisters  of  the  said  Matthew  Reed  deceas- 
ed, during  the  life-time  of  the  said  Mary  Matthews ;  and  since 
the  death  of  Andrew  Morris  and  Charles  McCarthy,  two  of 
the  executors  of  the  said  Matthew  Reed,  and  the  survivor- 
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ship  of  the  defendant  Cornelius  Heeney,  the  rents  of  the  said 
premises  had  been  received  by  him.  The  testator,  at  the 
tincie  of  his  death,  was  possessed  of  divers  stock  in  the  State 
of  New  York  and  New  Jersey,  among  which  were  one  han-. 
dred  shares  of  the  capital  stock  of  the  Mechanics  Bank  of 
the  City  of  New  York,  on  which  the  dividends  or  interest 
had  accumulated  since  thaf  time  until  the  payment  of  the 
last  dividend  previous  to  the  twenty-ninth  day  of  June,  one 
thousand  eight  hundred  and  thirty-three,  when  such  accumu* 
lated  interest,  amounting  to  the  sum  of  tiiree  thousand  seven 
hundred  and  fifty  dollars,  was  received  by  the  said  defendanl 
as  such  surviving  executor.  The  said  Mechanics'  Bank  was 
incorporated  on  the  twenty-third  day  of  March  in  the  year 
one  thousand  eight  hundred  and  ten,  and  went  into  operation 
sometime  during  the  year;  and  the  said  stock  was  acquired 
by  the  said  Matthew  Reed,  deceased,  by  his  original  sub- 
scription  as  a  stock-holder.  John  Matthews,  one  of  the 
children  of  Mary  Matthews,  was  naturalized  in  the  year  one 

thousand  eight  hundred  and  twenty ,  and  remained  in 

the  city  of  New  York. 

An  action  was  instituted  in  ejectment  by  John  Matthews^ 
in  February  one  thousand  eight  hundred  and  twenty-nine,  in 
the  Supreme  Court  of  the  City  of  New  York ;  and  one  thir- 
tieth of  the  premies  in  question  was  recovered  by  him  after 
argument  before  the  judges  of  that  court,  and  since  which 
time  he  had  received  the  rent  of  the  premises. 

The  said  Harriott,  the  wife  of  the  testator,  died  in  his  life- 
time, but  was  not  the  mother  of  the  said  Matthew,  the  son  of 
the  testator,  who  was  an  illegitimate  child. 

Several  questions  upon  the  will  now  came  before  ihe  court ; 
and  they  may  be  found  referred  to  in  the  latter  part  of  the 
Vice-Chancellor's  opinion.  But  a  bill  against  the  executors, 
including  the  present  defendant,  had  theretofore  been  filed, 
and  a  decree  of  the  court  was  made  thereunder  on  the  twen« 
ty-ninth  day  of  November  one  thousand  eight  hundred  and 
twenty-two,  enrolled  on  the.  ninth  day  of  June  one  thousand 
eight  hundred  and  twenty-three,  and  which  established  the 
right  in  the  share  and  interest  now  claimed  by  Bridget  O'Brien. 
That  was  a  bill  filed  by  Mary  Matthews,  the  sister  of  Bridget 
and  the  testator,  as  one  of  the  residuary  legatees  named  in  the 
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Will,  for  an  account    It  claimed,  for  her  share,  one-third  of  the 
clear  personal  estate  and  one-third  of  the  rents  and  profiis  of 
the  house  and  lot  No.  323  Pearl  street,  from  tlic  time  of  the 
death  of  Matthew  Reed  the  son,  to  whom  the  house  and  lot 
were  devised  for  life — upon  the  allegation  of  his  having  died 
without  being  married  or  without  leaving  issue  ;  and  the  bill 
prayed,  among  other  things,  that  the  house  and  lot  might  be 
sold  and  the  proceeds  divideid  between  the  complainant  there* 
in  and  her  sister  Bridget  O'Brien — she,  the  complainant,  ta- 
king a  third.     Both  the  answer  of  the  present  defendants 
Heeiiey,  and  of  his  then  co-executor,  Andrew  Morris,  to  the 
said  bill  expressly  admitted  her  right  and  they  submitted  to 
account  for  the  property  of  the  estate  as  far  as  it  had  come 
to  their  bands.    No  objection  had  been  raised  to  the  taking 
of  tiie  accounts  generally.    But  neither  Bridget  O'Brien  nor 
any  other  persons  interested  as  residuary  legatees  or  devi- 
ates were  parties  and,  therefore,  could  not  be  bound  by  the 
decree.     An  order  of  reference  had  been  made  ;  the  accounts 
were  investigated  and  stated  by  a  master;  an  elaborate  re- 
port was  made  upon  the  principle  that  Mary  Matthews  was 
entitled  as  a  residuary  legatee  to  one-third  of  the  nett  estate 
aad  that  Bridget  O'Brien  was  entitled,  as  the  other  legatee,  to 
the  remaining  two-thirds  ;  and  certain  balances  found  (o  be 
due  from  the  executors  respectively  or  ascertained  to  be  in 
their  hands  were,  by  the  master's  report,  apportioned  between 
the  two  sisters  as  such  legatees.     No  exceptions  were  taken 
to  the  report.     Upon  its  confirmation,  the  decree  was  made 
directing  the  balances  in  the  hands  of  the  executors  to  be 
paid  over  to  Mary  Matthews  and  Bridget  O'Brien  or  to  their 
aoiidtOTS  or  attornies  in  the  proportions  to  which  they  were 
respectively  entitled  as  before  mentioned,  and  that  certain 
Blocks  belonging  to  the  estate  remaining  unsold.should  forth- 
with be  sold  by  the  executors  and  the  outstanding  debts  col- 
lected by  them,  as  far  as  the  same  could  be  done,  and  the 
avails  be  then  paid  over  in  the  same  proportion,  namely,  one- 
third  to  Mary  Matthews  and  two-thirds  to  Bridget  O'Brien 
or  to  their  respective  solictors  or  attornies.     The  decree 
then  directed  that  the  two  executors,  Morris  and  Hccney, 
ahould,  when  required  by  either  of  such  legatees,  sell  and 
iliapoie  of  the  real  estate,  including  the  house  and  lot  No, 
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1834.  323  Pearl  Street,  and  divide  and  pay  over  the  proceeds  in 
the  proportions  before  mentioned ;  and  that  until  such 
sale  they  should  receive  and  pay  over  the  rents  in  like 
manner,  commencing,  as  to  the  house  and  lot  in  Pearl  Street, 
with  and  including  the  quarter's  rent  due  on  the  first  day  of 
November,  one  thousand  eight  hundred  and  twenty-two — the 
previous  rents  having  been  brought  into  the  account. 

Mr.  A.  L.  Robertson^  for  the  defendant. 

Mr.  H.  Maxwell  Bind  Mr.  H.  8.  Mackayj  for  the  complain- 
ants. 

October  6M.  The  Vice-chancellor  :— Although  Bridget  O'Brien  was 
not  nominally  a  party  to  the  suit  and,  therefore,  would  not  be 
bound  by  the  decree  if  she  should  set  up  claims  at  variance 
with  or  adverse  to  it,  yet,  as  she  might  have  come  in  under* 
the  decree  and  claimed  the  benefit  of  it  if  she  had  chosen  to 
do  so  or  have  filed  a  bill  to  enforce  it  or  to  establish  rights 
similar  to  those  admitted  and  declared  by  the  decree,  the 
latter  must  be  considered  binding  and  as  evidence  conclusive 
upon  the  executors  and  each  of  them,  so  far  as  it  adjudicates 
upon  the  rights  of  the  complainants  or  settles  the  principles 
upon  which  those  rights  are  founded :  Borough  v.  WhichoU^ 
3.  Bro.  P.  C.  695. ;  and  see  Shepherd  v.  Towgood^  1.  Turn. 
&  Kuss.  379. 

If  the  defendant  wished  to  avoid  the  binding  effect  of  the 
decree,  he  should  have  proceeded  to  impeach  it  for  error  or 
mistake,  by  showing  sufficient  cause  for  opening  the  enrol- 
ment or  for  reversing  it :  but  in  a  suit  founded  upon  the  de- 
cree  or  in  a  collateral  proceeding  where  the  decree  is  ad- 
missible evidence,  the  defendant  is  not  at  liberty  to  question 
its  correctness. 

In  the  present  case,  the  bill  is  not  founded  upon  the  decree, 
with  a  view  of  enforcing  the  performance  of  the  matters  al- 
ready decreed  against'  the  defendant  as  an  executor :  but  the 
object  of  the  bill  is  to  establish  a  right  to  two-thirds  of  the 
estate  both  real  and  personal  and  for  an  account ;  and  the  for- 
mer proceedings  and  decree  upon  the  bill  of  Mary  Matthews 
are  given  in  evidence  to  show  that  a  right  to  this  extent  exists. 
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As  the  case  now  stands,  the  former  decree  is  evidence  of 
such  right ;  and  it  settles  the  question,  as  against  the  execu- 
tors, in  respect  to  what  passed  by  the  will,  also  what 
they  were  liable  to  account  for  to  Mary  Matthews  and 
Bridget  O'Brien,  as  residuary  legatees,  and  the  share 
and  interest  of  Bridget  as  well  as  of  Mary  in  the  estate  since 
she  now  claims  upon  the  same  grounds  and  under  a  similar 
construction^of  the  will  which  was  then  set  up  and  admitted 
to  be  correct.  A  different  decree  now  upon  these  points 
would  be  inconsistent  with  the  former  and,  therefore,  cannot 
be  made. 

The  master's  report  in  the  present  case  to  which  excep- 
tions are  taken  is  in  conformity  with  the  principles,  contained 
in  the  former  decree ;  and  for  the  reasons  already  given,  I 
should  think  the  defendant  is  not  at  liberty  to  controvert  it. 
But  viewing  the  questions  presented  by  the  exceptions  upon 
their  own  merits,  independently  of  the  former  decree,  and  I 
am  satisfied  the  master  has  decided  correctly  so  far  as  I 
shall  now  undertake  to  examine  his  report. 

The  first  exception  to  it  is,  that  as  to  certain  portions  of  the 
personal  estate,  to  wit,  the  stock  of  public  incorporated  com- 
panies and  plate,  there  was  an  intestacy — no  person  being 
entitled  to  them  under  the  will,  and,  consequently,  the  execu- 
tors became  possessed  thereof  in  trust  for  the  next  of  kin. 
Among  some  of  the  stock  (some  of  which  the  executors  dis- 
posed of  and  accounted  for  in  the  suit  of  Mary  Matthews) 
the  testator  owned  one  hundred  shares  in  the  capital  stock  of 
the  Mechanics'  Bank,  and  of  which  the  executors  at  that  time 
were  ignorant ;  but  having  since  discovered  it,  Mr.  Heeney, 
as  surviving  executor,  has  received  the  dividends  which  had 
been  accumulating  for  many  years — amounting  to  upwards 
of  three  thousand  dollars.  These  shares  the  testator  sub- 
scribed for  on  the  incorporation  of  the  bank  in  the  year  one 
thousand  eight  hundred  and  ten  and  after  he  had  made  his 
will.  But  the  objection  is,  not  that  the  stock  did  not  pass  by 
the  will  on  account  of  its  being  subsequently  acquired  pro- 
perty : — such  an  objection  cannot  be  taken  in  regard  to  per- 
sonalty. A  will  speaks  from  the  time  of  the  testator's 
decease ;  and  whatever  property  of  a  personal  nature  he 
then  owns  passes  under  it :  provided  words  are  used  suf- 
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1834.  ficiently  comprehensive  to  include  all  within  the  bequests  w 
the  context  of  the  will  shows  tliat  the  testator  intended  to 
dispose  of  the  whole  of  his  personal  estate  and  not  to  die 
intestate  as  to  any  part. 

It  is  true,  in  disposing  of  the  residuary  personal  estate, 
that  there  is  no  direct  devise  or  bequest  of  plate  or  bank 
stock  or  of  money  invested  in  stocks  or  funds  of  any  kind 
and  probably  for  the  reason  that  at  the  tinoe  the  will  was 
written  the  testator  held  no  property  of  this  description  oth* 
er  than  what  he  specifically  bequeathed.  But,  taking  the 
whole  of  the  will  together  and  it  is  evident,  from  the  manner 
in  which'the  property  is  disposed  of  and  the  way  in  which 
it  is  to  be  divided,  after  satisfying  the  specific  bequests  and 
the  pecuniary  legacies,  that  the  testator  did  not  intend  to 
leave  any  thing  undisposed  of  by  his  will ;  and  the  court  is 
warranted  in  adopting  the  construction  which  the  execotors, 
acting  under  the  advice  of  their  counsel  on  the  former  occa* 
sion  certainly  adopted,  that  the  whole  of  the  testator's  per- 
sonal property  passed  to  them  or  to  the  legatees  pursuant  to 
and  under  the  authority  of  the  will  and  that  they  took  no  part 
of  the  property  in  trust  for  the  next  of  kin .  I  am  in  favor 
of  overruling  the  first  exception. 

The  second  and  third  exceptions  are  intended  to  present 
the  question,  whether  the  children  of  Bridget  O'Brien  and 
those  of  Mary  Matthews  are  not  tenants  in  common  with 
their  respective  parents  in  the  rents  and  profits  of  the  house 
and  lot  No.  323.  Pearl  Street  since  the  death  of  Matthew 
Reed  the  son  and  to  whom  it  was  devised  for  life. 

The  testator  says,  in  the  event  (and  it  has  happened)  of 
the  son's  death  without  issue  to  take  the  remainder,  ^  then 
the  rents  of  said  house  to  go  to  my  two  sisters  in  Ireland,  viz. 
'  Bridget  O'Brien  and  Mary  Matthews  or  to  their  children, 
that  is  to  say,  one-third  to  my  said  sister  Mary  or  to  Iier  said 
children,  and  two-thirds  to  my  said  sister  Bridget  or  to  her 
children.'*  In  order  to  make  the  chidren  take  at  the  same 
time  with  the  parent  under  this  devise,  the  word  "  or^  must  be 
read  and:  for,  as  the  will  is  worded,  it  indicates  that  the 
children  are  to  take  substitutionally  aivd  not  simultaneously 
with  them ;  and  in  order  to  give  the  devise  the  latter  mean- 
ing, the  phrase  must  be  changed  from  the  disjuncti¥e  to  the 
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«U>iijanctiTe.  This  is  sometimes  done  where  the  whole  sen- 
tence in  a  will  would  be  otherwise  uncertain  or  unintelligi- 
ble and  it  is  evident  or  is  used  for  and^  and  vice  versa  through 
mistake ;  and  upon  the  principle  of  correcting  the  mistake 
and  of  efiectuating  the  intention  and  giving  validity  to  the 
bequest,  the  court Jnterposes  to  change  the  word :  still,  un- 
less it  is  clearly  authorized  by  the  intention  and  meaning  of 
the  testator,  as  collected  from  the  whole  will,  no  alteration 
will  be  made :  2  Roper  on  Leg.  290. 

In  the  case  of  the  will  under  consideration,  I  am  satisfied 
no  alteration  or  change  is  calleid  for.  As  the  words  stand, 
they  are  susceptible  of  a  fair  legal  construction  and  this 
without  adopting  the  conclusion  that  the  testator  meant  the 
chiidren  to  take  during  the  lifetime  of  their  mothers  and  in 
common  with  them ;  and  there  is  nothing  in  the  will  to  show 
that  such  was  his  meaning.  Indeed,  on  the  contrary,  the  ob* 
vious  intent  is  that  they  were  not  to  take  at  the  same  time 
and  in  common  with  them. 

1  am  of  opinion  the  master  has  decided  correctly  when  he 
reports  that  Bridget  O'Brien  is  entitled  to  two  thirds  of  the 
rents  and  profits  of  the  house  No^  323,  Pearl  Street  and  that 
her  children  are  not  entitled  to  participate  in  the  same  with 
her  as  tenants  in  common  or  otherwise  under  the  will.  And 
80  with  respect  to  Mary  Matthews  and  her  children,  in  rela-» 
tion  Xo  the  remaining  one  third :  that  during  her  life  her  chil- 
dren were  not  entitled  to  share  with  her  as  tenants  in  com- 
mon or  otherwise  under  the  will.  Upon  this  basis  it  is  that 
the  accounts  of  the  rents  were  takon  in  the  former  cause — 
excluding  the  children  from  any  share  or  participation  with 
their  mothers.  The  apportionment  between  them  as  the 
persons  solely  entitled,  was  decreed.  Altho'  I  have  chosen 
to  examine  this  question,  yet  I  consider  the  defendant  preclu- 
ded from  raising  it  in  the  present  suit.  The  second  and  third  ex- 
ceptions, so  far  as  they  go  to  the  point,  should  be  disallowed. 

But  there  are  other  question^  which  cannot  be  passed  over. 
Thus,  taking  those  words  of  the  will  as  we  find  them :  <<or 
to  their  children"  and  it  becomes  a  question  whether  they 
operate  as  words  of  limitation  and  give  to  the  first  takers, 
Bridget  O'Brien  and  Mary  Matthews,  estates  in  fee  or  mere 
life  estates,  with  remainders  to  children  either  for  life  or  in 
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1884.      fee  T  vide  Montagu  v.  Nucellcj  1  Kuss.  165.     The  muter 
considered  the  will  as  having  converted  the  real  estate  iato 
personalty  and  that  the  rents  and  the  proceeds  of  the  house 
and  It)t  when  sold  under  the  power  and  trusts  of  the  will  were 
to  be  disposed  of  as  personal  estate  and  also  that  Bridget 
O'Brien  and  Mary  Matthews  becanoe  entitled  absolately  to 
their  respective  shares  ;  and  as  a  consequence  of  this,  upon 
the  death  of  Mary  Matthews,  one  third  of  the  rents,  until  the 
house  and  lot  should  be  sold  and  one  third  of  the  noney  te 
arise  from  the  sale  when  made,  would  be  at  her  dispoeal  and 
pass  by  the  will  made  in  Ireland  in  favor  of  some  of  her  chil- 
dren to  the  exclusion  of  others  of  them,  and  her  executors 
be  entitled  to  receive  the  one  third  of  the  rents  and  of  the 
avails  of  the  house  and  lot  when  sold.    It  appears,  however* 
that  John  Matthews,  one  of  her  sons,  who  is  excluded  by 
her  will,  having  become  a  naturalized  citizen,  has,  since  the 
death  of  his  mother,  recovered,  in  an  action  of  ejectm^ntt 
commenced  in  the  Superior  Court  of  the  city  of  New  Ywrk^ 
an  undivided  thirtieth  part  of  the  house  and  lot— claiming 
title,  as  I  infer,  under  the  will  of  his  uncle  Matthew  Reed,  as 
one  of  the  devisees  in  remainder  and  has  been  in  the  posses- 
sion and  receipt  of  such  a  proportion  of  the  rents  and  profits. 
Here,  then,  it  is  obvious  that  the  questions  to  which  I  have 
just  adverted  cannot  be  settled  by  a  decree  in  the  present 
state  of  this  suit.    All  persons  having  or  claiming  any  inter- 
est should  first  be  made  parties :  John  Matthews,  forinstance, 
is  a  necessary  party ;  while  the  other  children  of  Mary  Mat- 
thews and  her  personal  representatives  should  be  brought 
ia  before  an  effectual  decree  can  be  made  touching  the  ac- 
count and  disposition  of  one  third  of  the  rents  since  the  death 
of  Mary  Matthews  and  the  sale  of  the  house  and  lot  and  the 
divisiqp  of  this  portion  of  the  proceeds.     With  respect  to 
Bridget  O'Brien,  there  would  be  no  difficulty,  even  at  pre- 
sent, in  ordering  the  defendant,  as  surviving  executor,  to  ac- 
count to  her  during  her  life  for  two  thirds  of  the  rents :  but 
beyond  this,  no  safe  decree  can  be  made — for,  claims  may  be 
set  up  by  some  of  her  children  after  her  death  similar  to  those 
asserted  by  John  Matthews ;  and  it  is,  therefore,  important 
to  have  all  proper  parties  before  the  court  when  a  decision 
is  had  upon  the  questions  now  presented  and  I  cannot  but 
think  the  children  of  Bridget  O'Brien  aVe  of  the  number. 


VICE-CHANCELLOR'S  COURT.  '  251 

The  decree  in  the  former  cause  of  Mary  Matthews  was      1884. 
an  imperfect  one,  for  the  want  of  parties —  as  is  manifest     ^•^'^^"^^ 
from  what  has  since  taken  place :  and  to  undertake,  in  the         ^ 
present  suit,  to  determine  questions  in  which  persons  not  be-  x^xenhokt. 
fore  the  court  are  concerned  would  be  another  nugatory  act 
It  is  surprising  that  in  neither  case  has  the  objection  been 
taken  by  the  defendants.    Still,  where  it  is  perceived,  even 
after  a  full  hearing,  that  an  effectual  decree  cannot  be  made, 
the  court  may  take  it  upon  itself  to  order  the  cause  to  stand 
over  for  want  of  parties :  Jones  v,  Jones^  SAtk,  111. 

If  the  complainant  is  content  to  have  a  decree  for  an 
account  of  two  thirds  of  the  personal  estate  which  has  come 
td  the  hands  of  the  defendant,  and  not  heretofore  accounted 
foTf  and  for  two  thirds  of  the  rents  of  the  house.  No.  323, 
Pearl  Street ;  (and  which,  I  think  she  is,  at  all  events,  entitled 
to  receive,  so  long,  during  her  life,  as  the  property  remains 
unsold,)  the  cause  may  be  sent  back  to  the  master  simply  to 
lake  such  an  account.  If  more  be  asked,  it  must  stand 
over  to  add  parties. 


WiLUAM  H.  Harbison,  administrator  de  bonis  non,  4^.  of 
KoBBBT  M.*Habrison,  dcccased,  and  Miller,  adminis- 
trator of  Charles  Harrison  and  Samuel  H  .  Lxttlb- 
JOHN,  deceased,  v.  Mc.  Mennomy  and  others. 


ftral  evMesM  !■  adflilMlUe  to  prove  «  trust  In  oppositton  to  an  abaolute  deed  or  written 
ImtniiDeat:  bal  It  mau  be  evidence  of  so  positive  a  ciiaiacter  as  to  leave  no  doubt  of 
the  faet  and,  at  the  same  time,  so  clearly  define  tbe  trust  that  the  court  may  see  what  is 
tequUte  for  Its  due  execution. 

Money  was  left  by  H.  with  BiL  under  a  parol  request  to  put.lt  out  at  interest  and  let  it  accu* 
malate  until  tbe  youngest  of  certain  children  attained  21,  when  the  same  was  to  be  divi- 
ded aaioagrt  tko  survivors.    M.,  fearing  misfortunes  In  his  business,  executed  his  owa 
biNid  and  mortgage  to  these  children.    This  transaction  is  not  a  mere  loan  of  money,  but 
»  Bp9cUi  deposit  for  investment  and  accumulation. 

MiMMy  so  deposited  remains  the  property  of  II.  and  subject  to  her  will ;  and  as  she  after- 
wards bequeathed  all  her  estate  to  the  said  children,  with  a  reservation  of  the  share  of  a  « 
pATty  dying  to  such  one's  Issue,  and  some  of  them  died  leaving  children  :    It  wm  *e/d, 
tliat  a  bill  of  foreclosure  and  sale  against  M.  could  not  be  sustained  by  the  personal     «,  ,     io#% 
representatives  of  tbe  parents  who  had  left  issue.  -PCO,  1  ^A, 

Ab  objection  of  substance  by  a  defendant  can  be  first  raised  upon  a  re-hearing,  even         1634. 
akoufh  It  may  prove  Attal  to  the  whole  bill.  v^rv^^ 

Mortgage, 

Trust. 
Bill  of  foreclosure  and  sale  of  mortgaged  premises.     It  Parties. 

had  been  filed  in  the  names  of  Isabella  J.  Harrison,  widow  Rehearing. 
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1884.  and  administratrix  of  Robert  M.  Harrison,  deceased,  and 
^■^"^'^^^  Silvanus  Miller,  administrator  as  well  of  Charles  Harrison 
as  of  Samuel  H.  Littlejohn,  deceased*  Isabella  J.  Harrison 
M^MxmoM^^died  during  the  pendency  of  the  suit ;  and  William  H.  Har- 
rison, as  administrator  de  bonis  non  of  her  husband,  was  made 
a  party  complainant 

The  mortgage,  with  a  bond,  was  executed  by  the  defen- 
dant, Robert  Mc.  Mennomy,  to  Hannah  Harrison,  Charles 
Harrison,  Robert  M .  Harrison,  Elizabeth  Harrison  and  Ann 
Evelina  Harrison,  whp  were  children  of  Robert  Mc.  Men- 
nomy's  sister  Margaret  Harrison;  and  all  infants,  saving  Han- 
nah, at  the  time  these  securities  were  given.  The  bond  was 
made  in  the*  penal  sum  of  four  thousand  dollars,  with  a  con- 
dition to  pay  to  the  obligees,  Hannah  Harrison,  Charles 
Harrison,  Robert  M.  Harrison,  Elizabeth  Harrison  and  Ann 
Evelina  Harrison,  *•  or  either  df  them,  their  or  either  of  their 
executors,  administrators  or  assigns  the  sum  of  fifteen  hun- 
dred dollars,  with  lawful  interest  for  the  same  at  or  before 
*  the  time  when  the  youngest  survivor  of  them  should  arrive 
^t  the  age  of  twenty-one  years.** 

Elizabeth  married  Samuel  H.  Littlejohn ;  and  then  died-— 
leaving  the  husband  and  one  child  her  surviving.  Samuel 
H.  Littlejohn  afterwards  died ;  but  the  child  still  lived.  Ro- 
bert departed  this  life  after  having  married  and  had  children. 
Charles  died  intestate,  without  issue. 

Ann  Evelina,  the  youngest  of  the  mortgagees,  came  of  age 
in  the  month  of  August  one  thousand  eight  hundred  and 
twenty-five,  and  was  now  the  wife  of  Benjamin  S.  Fowler— 
both  being  defendants. 

The  answer  of  the  defendant  Robert  Mc.  Mennomy,  set 
up,  as  the  consideration  upon  which  the  bond  and  mortgage 
were  founded  and  as  being  the  intent  of  the  instuments,  that  the 
mother  of  these  children  while  a  widow  and  having  a  sum  of 
money  on  hand,  amounting  to  about  eleven  hundred  and 
seventy-five  dollars,  delivered  the  same  to  this  defendant  to 
put  out  Ut  interest,  and,  by  a  speculation  in  stocks,  he  in- 
creased the  same  to  fifteen  hundred  dollars.  That  this  mo- 
ney was  left  in  his  hands,  with  verbal  directions  to  put  it  out 
at  interest  and  let  it  accumulate  until  the  youngest  of  her 
children  should  arrive  at  twenty-one  years  of  age ;  and  then 
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he  was  to  divide  the  principal  and  interest  monies  equally  1834. 
among  such  of  them  as  should  be  living — while  the  right  of  ^-^"v-^/ 
a  deceased  party  was  to  die  with  him.  That  being  a  mer-  ^ 
chant  largely  engaged  in  business  and  becoming  apprehen-  m'mbnnomt* 
sive  the  money  might  be  lost  by  misfortunes  in  business,  he, 
the  defendant,  directed  a  bond  and  mortgage  to  be  made  out 
for  his  own  execution  and  so  as  to  secure  to  the  survivors  of  the 
ehiklrea  the  principal  and  interest  when  the  youngest  came 
of  age.  He  had  executed  the  bond  and  mortgage  without 
examining  them  particularly  and  presumed,  when  he  did  so, 
that  they  had  been  drawn  according  to  directions,  and  which 
were  given  in  exact  conformity  with  the  prior  wishes  of  the 
mother.  That  when  he  executed  the  bond  and  mortgage,  he 
thought  they  had  been  prepared  so  as  to  secure  the  payment 
of  money  to  those  of  the  obligees  who  should  be  living  when 
the  youngest  of  th^m  attained  the  age  of  twenty-one  years ; 
and  these  documents,  after  execution,  had  been  handed  to 
Charles  Harrison,  upon  the  understanding  of  its  being  a  fam- 
ily ai&ir  and  so  that  the  mortgage  was  not  to  be  recorded 
until  circumstances  required  it.  That  about  the  year  one 
tiiousand  eight  hundred  and  thirteen,  Charles  Harrison  pass- 
ed them  over  to  Hannah  Harrison,  who  kept  them  until  the 
month  of  November  one  thousand  eight  hundred  and  nineteen, 
when  this  defendant  acknowledged  the  execution  of  the 
mortgage^and  caused  it  to  be  recorded.  He  was  still  under 
the  impression  of  the  condition  being  as  before  stated ;  and 
declared  that  the  giving  of  the  bond  and  mortgage  proceeded 
from  his  own  suggestion  and  was  intended  merely  as  a  memo- 
randum of  such  a  condition. 

In  order  to  prove  this  condition  the  defendant  produced  se- 
veral witnesses.  All  of  thdn,  however,  except  one,  spoke 
^m  hearsay  and  did  not  testify  from  personal  knowledge  or 
authentic  information.  ^The  one  witness,  whose  testimony 
.  was  not  liable  to  the  same  objection,  was  Hannah  Harrison. 
Although  a  party  defendant  in  the  suit,  she  had  been  exami- 
ned after  releasing  all  her  interest  in  the  bond  and  mortgage 
to  the  defendant  Mc.  Mennomy.  Her  testimony  was  as  fol- 
lows, that  she  was  not  present  when  the  money  was  deliver- 
ed to  her  uncle,  the  defendant,  Robert  Mc.  Mennomy,  and 
did  not  hear  her  mother's  instructions  to  him  as  to  the  dispo. 
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1834.  Bition  of'  it,  but  afterwards  her  mother  instructed  hiniy  **  16 
^•^"^^^^  put  out  the  money  and  from  time  to  time  to  add  the  interest 
I,,  tothe  principal  until  the  youngest  child  became  of  age,  when 
x^KBimoxT.  it  was  to  be  divided  amongst  such  of  the  children  as  should 
be  then  living,  unless  circumstances  should  occur  of  which 
her  mother  was  not  aware— and  should  those  circumstances 
occur,  then  Mr.  Mc  Mennomy  was  to  dispose  of  the  mo- 
ney in  the  same  manner  that  he  might  suppose  her  mother 
would  do  if  living."  This  had  always  been  her  impression 
from  what  she  had  heard  her  mother  say.  On  cross-exami- 
nation she  qualified  this,  by  stating  she  could  not  be  certain 
as  to  the  words  used  by  her  mother  in  relation -to  the  dispo- 
sition of  the  money,  but  the  substance  was,  it  should  be  ap- 
propriated for  the  benefit  of  her  children  when  the  youngest 
sunring  child  came  of  age;  and  the  witness's  impression 
at  the  time  was  that  the  children  of  her  *  mother  were  to  be 
benefitted  by  the  money ;  but  whether  the  issue  of  any  of 
them  in  case  of  death  before  the  youngest  of  the  children 
came  to  age  were  to  benefitted  she  did  not  know,  she  had 
never  thought  of  that  nor  given  it  any  reflection. 

The  complainants  produced  in  evidence  the  will  of  Mar- 
garet Harrison,  wherein  the  defendant  Robert  Mc.  Mennomy 
was  nominated  executor,  although  he  had  never  proved  it  or 
taken  out  letters  testamentary — ^nor  did  it  appear  he  was 
aware  of  its  existence  until  it  was  made  an  exhibit*  The 
will  bore  a  date  shortly  after  the  period  when  the  money  was 
placed  in  the  hands  of  the  defendant.  By  a  general  devising 
clause,  she  bequeathed  to  the  five  children  before  named  all 
her  estate  of  whatever  description,  share  and  share  alike, 
with  certain  reservations  and  exceptions  in  favor  of  Hannah 
and  the  sons  Charles  and  Robeft ;  and  the  will  directed  that 
whatever  could  at  the  end  of  every  year  be  saved  fi'om  car- 
rying on  the  business  of  selling  books  and  of  a  printing  office, 
after  deducting  the  expences  of  the  family,  should  be  put  oot 
at  interest,  and,  together  with  the  interest  arising  out  of 
her  money  already  at  interest,  accumulate  until  the  youngest 
survivor  of  her  children  were  of  age — ancl  then  followed, 
"  should  it  so  happen  that  any  of  my  children  die  before  my 
estate  is  to  be  divided  as  directed,  their  share  is  to  go  to  their 
lawful  issue ;  but  should  there  be  none,  his  or  her  share 
shall  be  divided  between  my  surviving  children." 
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The  cause  had  be6n  brought  to  a  heariog  and  a  decree  was      IBS4* 
made  which  declared  the  rights,  of  the  mortgagees  and     v^-v^^^ 
whereby  the  complainantsy  upon  their  representations,  were  ^^^^^^^ 
adjudged  entitled  to  three  fifth  parts  of  the  principal  and  in-^^y^^j^^^^^ 
terest  monies  secured  by  the  mortgage,  and  the  defendants 
Hannah  Harrison  and  Benjamin  S^  Fowler  and  Ann  Evelina 
his  wife,  in   hei  right,  to  two  fifths;  with  a  reference  to 
take  an  account  of  the  amount  due  on  the  mortgage  and  se- 
parate accounts  as  between  the  mortgagor  Robert  Mc.  Men- 
nomy  and  each  of  the  mortgagees  in  respect  to  their  separate 
shares. 

The  defendant,  Mc.  Mennomy,  being  dissatisfied  with  the 
decree,  applied  for  and  obtained  a  rehearing,  which  now 
came  qp. 

Mr.  JZ  3f.  Western,  for  the  defendant. 


Mr.  T.  L.  Ogdetif  and  Mr.  TF.  H.  Harison,  for  the  com- 
plainants. 

•  > 

Thb  Vics-Chancbllor  : — This  cause  has  been  reheard ;  Odober  6ik. 
mod  the  defendants  have  insisted  that  the  complainants  can 
have  no  right  to  any  share  of  the  mortgage  money  and,  there- 
fore, the  bill  must  be  dismissed  or  if  not  so,  still  there  must 
be  other  persons  who  have  a  right  to  a  portion  of  the  mort- 
gage money  made  parties,  before  a  proper  decree  can  be  had. 

There  might  be  no  difficulty  in  deciding  this  cause,  provided 
the  court  was  bound  to  look  no  further  than  to  the  bond  and 
mortgage.  By  these  instruments,  a  debt  was  secured  to 
the  several  persons  therein  named  payable  with  interest 
at  such  time  as  the  youngest  of  them  hs^d  attained  the  age  of 
twenty-one  years.  Thus,  there  were  immediate  vested  in- 
tsresia  in  equal  portions  from  the  time  the  bond  and  mort- 
gage were  made  ;  and  although  payment  was  postponed  and 
in  the  event  of  the  death  of  one  or  more  of  them,  the  right  of 
action  at  law  devolved  upon  the  survivors,  yet  the  respective 
shares  were  transmissible  and  assignable  before  the  time  of 
payment  arrived.  Upon  these  principles  and  viewing  the 
bond  and  mortgage  aside  from  other  matters,  there  would 
now  be  all  proper  parties  before  the  court  to  authorize  an  or- 
dinary decree  for  foreclosure  and  sale. 
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1834.  But  a  very  different  construction  and  effect  are  sougdt  to 

^"^^^^^     be  given  to  the  bond  and  mortgage,  by  the  answer  of  the  de- 

HARRISON  fgjjjajjt  ^^  Mennomy ;  and  if  the  facts  bear  out  this  con- 

x'mriinoht.  struction,  then  an  end  is  undoubtedly  put  to  the  present  bilL 
The  hearsay  testimony  offered  by  this  defendant  is  incompe- 
tent to  alter  or  affect,  in  the  smallest  degree,  the  import  of  the 
written  instruments ;  and  the  evidence  of  Hannah  Harrison, 
as  to  the  precise  extent  of  the  trust  in  relation  to  the  money 
placed  in  the  defendant's  hands  by  her  mother,  still  leaver 
the  point  in  doubt.  Indeed,  it  is  apparent,  throughout  her 
testimony  (and  it  could  hardly  be  otherwise)  that  instead  of 
clear  and  distinct  facts  resting  on  her  mind,  she  has  only 
given  the  vague  impressions  and  opinions  entertained  by 
her;  and  she  admits  she  has  been  much  perplexed  with  the 
opinions  of  others  in  regard  to  the  question  whether  the  de- 
fendant is  pursuing  the  intention  of  her  mother  in  saying  the 
money  should  be  divided  between  the  witness  and  Ann 
Evelina,  the  only  two  who  were  living  when  the  latter  arri- 
ved at  age.  Upon  testimony  so  vague  and  uncertain,  it  js 
unsafe  to  decree  a  trust  of  the  particular  description  set  up 
in  the  answer.  Parol  evidence  is  admissible  to  prov^a  trust 
in  opposition  to  an  absolute  deed  or  written  instrument :  but 
it  must  be  evidence  of  so  positive  a  character  as  to  leave  bo 
doubt  of  the  fact  and,  at  the  same  time,  so  clearly  define  the 
trust  as  that  the  court  may  see  what  is  requisite  for  its  due 
execution.  There  can  be  no  doubt  a  trust  was  created  for 
the  benefit  of  the  children  upon  placing  the  money  in  the 
hands  of  the  defendant :  for  it  was  not  a  loan  of  monev  to 

m 

be  repaid  by  him  as  borrower,  but  the  same  was  a  special 
deposit  for  the  purposes  of  investment  and  accumulation— « 
the  fund  not  being  distributable  until  the  youngest  attained 
the  age  of  twenty-one  years.  The  number  of  parts  into 
which  the  fund  was  then  to  be  divided  is  left  uncertain  by  the 
parol  evidence. 

The  trust  restricting  the  distribution  of  the  fund  to  the 
survivors  is  not  made  out ;  and  the  act  of  the  defendant*  Mc 
Mennomy,  in  executing  a  bond  and  mortgage  payable  in  the 
manner  already  mentioned,  is  evidence  to  the  contrary.  In 
order  more  clearly  to  show  the  trust  was  not  as  is  asserted 
by  the  defendant,  the  complainants  have  produced  in  evidence 
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the  trill  of  Mai^ret  Harrison  \  and  it  has  been  made  one      1884. 
of  the  points  on  the  part  of  the  complainants,  that  even  ad-     ^*^*v*^^ 

SLA.SSI801V 

tnitting  the  money  to  have  been  confided  to  him  by  the  tes-  ^ 
tatrix,  with  the  instructions  which  he  alleges,  still  her  subse-M'xsNifOMT. 
quent  will  must  alter  and  control  the  disposition  of  it.  I 
tbiA  this  correct  The  money  in  the  hands  of  the  defendant 
was  stili  the  money  of  the  testatrix  and  subject  to  her  dispo- 
sitioH  by  will.  It  was  competent  for  her  to  declare  the  trusts, 
fix  the  time  when  the  distribution  should  be  made,  and  desig- 
nate the  persons  or  classes  of  persons  to  take.  And  all  this 
Bhe  has  done  by  her  will.  The  money  secured  by  the  bond 
and  mortgage  is  the  same  which  she  disposes  of  and  gives 
over  by  her  will ;  and  although  this  bond  and  mortgage  pur- 
port to  secure  the  payment  of  the  principal  and  interest  to 
the  Ave  children  absolutely  as  a  debt  owing  to  them,  yet  the 
security  must  be  held  to  enure  for  the  benefit  of  those  entitled 
under  the  will.  Robert  having  died  before  the  time  appointed 
for  the  division  of  the  fund,  his  interest  therein  ceased  and 
the  right  to  his  share  devolved  upon  his  children  and  did  not 
go  to  his  personal  representative.  So,  upon  the  death  of 
Charles,  his  interest  ceased  and  was  not  transmissible  to  his 
personal  representative  and,  leaving  no  issue,  it  merged  in 
the  shares  of  the  survivors.  Again,  with  respect  to  the  inte- 
rest ot  Mrs.  Littlejohn.  This  vested  in  her  child  at  her  death 
and  not  in  her  husband ;  and,  consequently,  his  personal  re- 
presentative is  not  entitled  to  receive  it. 

The  objection  arising  from  the  production  of  the  will  in 
evidence  to  the  right  of  the  administrators  of  Robert,  Charles 
and  the  husband  of  Mrs.  Littlejohn  to  file  this  bill  was  not  ta- 
ken upon  the  original  hearing  of  the  cause,  but  is  now — upon 
the  rehearing-!— urged :  and  it  appears  to  be  insurmountable. 
If  we  take  the  bond  and  mortgage  in  connection  with  the 
will,  (and  which  is  produced  by  the  complainants  for  the  pur- 
pose of  controuling  the  disposition  of  the  money)  it  will  at 
once  be  seen  that  the  present  complainants  can  have  no  in- 
terest in  the  money  and  no  right,'  in  their  representative  capa- 
cities, to  file  the  bill.     In  case  any  portion  of  the  money,  to 
arise  firom  the  sale  of  the  mortgaged  premises,  should  be  per- 
mitted to  go  into  their  hands,  they  would  receive  it  as  assets  to 
be  applied  in  a  due  course  of  administration.    The  court  can- 
Yoh.  II.  33 
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1834.      not  make  a  decree  for  a  sale  of  the  mortgaged  premises  and,  at 

^"^"^''"^^     the  same  time,  stop  the  money  from  going  into  the  hands  of 

^,         the  complainants.  This  would  amount  to  an  acknowledgment 

x'mennom T.  of  their  right  to  sue  and  yet  be  a  withholding  of  all  benefit 

by  it. 

Nor  do  I  see  how  the  present  complainants  can  be  regard- 
ed in  the  light  of  trustees  suing  for  the  benefit  of  the  par- 
ties entitred  under  the  will.  The  defendant,  Robert  Mc. 
Mennomy,  is  the  trustee  of  the  fund ;  and  the  bond  and 
mortgage  may  be  considered  a  security  for  the  performance 
of  the  trust.  No  doubt  the  persons  actually  entitled,  as  ces- 
tuis  que  trusty  may  come  into  this  court  and  call  him  to  an 
account  and  claim  the  benefit  of  the  security.  They  may 
have  rights  to  an  account  beyond  what  may  be  secured  by 
the  terms  of  the  bond  and  mortgage.  And  hence  the  pro- 
priety of  their  being  before  the  court  as  parties  complain- 
ants, instead  of  the  persons  who  have  filed  the  bill. 

I  feel  constrained  to  say  the  complainants  have,  by  the  pro- 
duction of  the  will,  debarred  themselves  from  a  standing  ia 
this  court. 

It  has  been  urged  that  this  objection  comes  too  late — ^thal 
it  should  have  been  taken  at  an  earlier  stage  of  the  suit.  Nol 
so.  The  defendant  was  at  liberty  to  take  the  objection  at 
any  time  after  the  foundation  for  it  was  laid ;  and,  indeed,  it 
could  only  openly  appear  upon  the  hearing.  Besides,  it  is 
not  a  mere  formal  objection  which  could  be  obviated  by  an 
amendment,  but  one  of  substance,  going  against  the  entire 
right  of  the  complainants  to  sue,  from  their  having  no  inter- 
est in  the  matters  in  controversy. 

The  decree  heretofore  made  must  be  reversed  and  the  bill 
dismissed. 

As  there  were  prima  facie  claims  of  right  in  the  persons 
represented  by  the  present  complainants  and  on  account  of 
their  having  prosecuted  the  suit  in  good  faith,  I  shall  leave 
the  respective  parties  to  bear  their  own  costs. 
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Woodruff  v.  Cook  and  others. 


1834. 


WOODRUFF 

v. 
cook. 


Srror  of  Jodgment  by  a  lurrogmte,  however  palpable,  does  not  render  proceedlngH  under  it 
void ;  snd  advantage  can  only  be  bad  on  appeal.  It  cannot  be  passed  upon  in  a  eollat- 
eral  salt  or  action. 

A  nu>tber*8  charge  for  maintaining  children  aAer  a  Aither's  death  Is  not  to  be  construed 
tola  a  dd»t  which  can  allow  a  surrogate  to  sell  the  real  estate  of  the  latter. 

Where  a  title  la  Impeached,  a  purchaser  should  fully,  positiveTy  and  precisely  aver  in 
pleading  the  absence  or  want  of  notice  of  fraud  or  trust,  even  though  It  be  not  charged 
la  the  UU ;  aa  well  aa  all  knowledge  of  facts  charged  and  from  whence  notice  may  be 
inferred. 

If  a  parQr  defendant  rely  upon  the  want  of  notice  in  another  fh>m  whom  he  purchaaedi  he 
innsC  aver  the  fact  in  pleading. 

M.  W,  died  intestate,  leaving  real  estate  mortgaged,  and  also  a  widow  and  two  children. 
Hie  widow  administered  -,  and  under  a  claim  of  her  own  for  maintenance  and  the  mort- 
gage delK  of  her  husband  and  through  the  interference  of  her  brother,  she  got  a  surro- 
gate's order  to  sell  the  real  estate,  which  was  bought  in  by  her  father :  and  he,  soon  after, 
conveyed  it  baek  to  her,  apparently  for  about  double  consideration.    No  money  passed. 
Under  a  /.  /«.  against  the  widow  individually,  her  right  In  the  real  estate  was  sold 
by  a  sheriff  and  bought  and  conveyed  to  C,  who  devised  it  to  his  wife,  and  died.    Upon 
a  UU  filed  by  one  of  the  children  of  M.  W. :  Heldt  that  the  deeds  between  the  widow 
of  M.  W.  and  her  father  were  fraudulent ;  and  that  as  notice  of  fraud  or  trust  was 
not  averred,  C*s  deed  was  void.    Also,  that  the  children  were  entitled  to  the  eitent  of 
their  original  right ;  that  the  parties  defendants,  according  to  the  times  of  possession, 
were  to  account  for  rents  and  profits ;  that  the  dower  right  of  M.  VV's.  widow  passed 
to  C.  under  tlie  sheriff's  deed ;  and  that  as  C*s  widow  had  paid  off  the  mortgage  which 
I  giveo  by  M.  W.,  she  was  to  be  allowed  it  in  account. 


Morris  Woodruff  died  inthe  year  one  thousand  eight  hun- 
dred and  seven,  seized  of  the  premises  now  in  controversy, 
consisting  of  a  lot  of  land,  v^ith  buildings  thereon,  situated 
in  Brooklyn.  He  left  a  widow  and  also  two  children,  namely, 
the  complainant  and  Thomas  M.  Woodruff,  who  was  a  party 
defendant;  and  both  of  whom,  at  the  time  of  their  father's 
death,  were  infants.  The  eldest  was  about  three  years 
of  age.  The  property  descended  to  them  as  heirs  at 
law,  subject  to  the  right  of  dower  of  their  mother  Susannah 
W.  Woodruff,  who  was  likewise  nominally  a  party  defen- 
dant to  this  suit.  She  had  taken  our  letters  of  administra- 
tion :  and  afterwards,  in  the  month  of  January,  one  thousand 
eight  hundred  and  twelve,  through  the  agency  of  one  Henry 
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1834.  w,  Eaton,  her  brother,  caused  a  petition  to  be  presented 
wooDsuFF  *^  William  Livingston,  Esquire,  then  Surrogate  of  King's 
o.  County,  praying  an  order  of  sale  of  the  real  estate,  on 
COOK.  the  ground  that  the  personal  property  was  insufficient  to 
discharge  the  debts.  Upon  the  petition,  proceedings  were 
had  before  the  surrogate,  which  resulted  in  an  order,  made 
on  the  ninth  day  of  March  one  thousand  eight  hundred  and 
twelve,  directing  a  sale  by  the  administratrix  of  all  the  real 
estate.  By  virtue  of  this  authority,  the  property  in  questioQ 
was  advertised,  put  up  at  auction  and  struck  off  to  Thomas 
Eaton,  her  father ;  and  on  or  about  the  first  day  of  April,  one 
thousand  eight  hundred  and  twelve,  she  executed  a  deed  to 
him  as  the  purchaser.  It  purported  to  be  for  the  considera- 
tion of  one  thousand  five  hundred  and  fifty  dollars  (the  price 
at  which  it  was  sold).  This  deed  contained  a  recital  of  the 
order  of  the  surrogate,  as  the  authority  for  making  the  sale, 
with  a  covenant  of  warrantee  as  to  the  title.  Immediately 
on  receiving  this  deed,  Thomas  EUiton,  by  another  convey- 
ance, bearing  date  the  second  day  of  April  one  thousand 
eight  hundred  and  twelve,  apparently  for  the  consideration 
of  three  thousand  dollars,  conveyed  the  same  property  back 
to  her  absolutely  in  fee,  with  full  covenants  as  to  the  title. 
Afterwards,  in  the  latter  part  of  the  year  one  thousand  eight 
hundred  and  thirteen,  and  in  one  thousand  eight  hundred  and 
fourteen,  a  number  of  judgments  at  law  were  recovered 
against  Susannah  W.  Woodruff  in  her  private  capacity;  and 
upon  which  writs  of  fieri  facias  were  issued  to  the  sheriff  of 
King's  County.  As  the  legal  title  to  the  property  in  question 
stood  in  her  name  ,  the  sheriff  levied  upon  it,  and,  by  virtiie 
of 4he  executions,  advertised  and  sold  her  estate,  right,  title 
and  interest  therein.  William  Cook  became  the  purchaser, 
at  the  sum  of  seven  hundred  dollars,  and  paid  that  amount  to 
the  sheriff  and  received  the  sheriff's  deed  in  the  usual  form 
of  such  conveyances  bearing  date  the  nineteenth  of  July, 
one  thousand  eight  hundred  and  fifteen,  duly  executed.  Un« 
der  it.  Cook  entered  into  possession.  At  his  death  the  pos* 
session  devolved  upon  his  widow  Rebecca  Cook,  to  whom 
he  devised  it  for  life,  and  who  had  ever  since  held  the  pro* 
perty  under  the  title  acquired  at  the  sheriff's  sale. 

The  object  of  the  bill  in  this  cause,  was  to  set  aside  the 
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sale  of  the  property  effected  by  virtue  of  the  proceedings      1884. 
before  the  surrogate,  as  being  merely  colourable  and  fraudu-     ^"^n**^^ 
lent  in  respect  to  the  complainant  and  his  brother ;  and  as  '^^^^^^^'^ 
being  irregular  and  insufficient,  upon  the  face  of  such  pro-     cook. 
eeedings,  to  pass  any  title  to  a  purchaser ;  and,  likewise,  to 
have  the  deed  from  the  sheriff  to  William  Cook  declared 
void  and  of  no  effect  as  against  the  complainant,  and  so  that 
the  defendants  Rebecca  Cook  and  others,  the  representatives 
of  William  Cook,  might  be  decreed  to  release  to  the  com* 
plainant  his  share  of  the  property,  and  they,  together  with 
Susannah  W.  Woodru^  might  account  for  the  rents  and  pro- 
fits since  the  death  of  Morris  Woodruff 

Mr.  O.  BtaJmeU^  for  the  complainant. 
Mr*  BogarduSf  for  the  defendants. 

Thb  Vicb-Chancbllor: — ^As  the  legal  title  and  estate 
were  in  the  complainant  and  his  brother  at  the  death  of  their  ^^«  ^A* 
fiuher,  the  first  question  is,  whether  they  were  divested  of  it 
by  the  proceedings  before  the  surrogate  and  the  sale  which 
took  place  thereupon  1 

There  appears  to  have  been  enough  presented  to  the  sur- 
rogate, in  the  first  instance,  to  give  him  jurisdiction.  He  had 
before  him  a  petition,  in  due  form,  suggesting  a  deficiency  of 
assets  and  an  account  annexed  containing  items  of  personal 
estate  and  debts ;  and  the  truth  or  falsehood  of  the  account 
was  inmiaterial  as  regarded  the  question  of  jurisdiction.  It 
is  true,  the  account  upon  its  face  appears  a  very  extraordi- 
nary one  for  the  purpose  of  laying  a  foundation  for  such  a 
proceeding ;  and  it  shows  that  the  surrogate  in  deciding,  as 
be  did,  upon  the  propriety  of  a  sale,  was  either  grossly  ig- 
norant of  the  intention  and  object  of  the  statute  and  of  his 
duty  under  it  or  entirely  regardless  of  the  rights  and  inter- 
ests of  the  infants.  But,  in  the  exercise  of  his  powers,  hav- 
ing acquired  jurisdiction,  he  must  be  considered  as  acting 
judicially ;  and  an  error  of  judgment,  however  palpable,  does 
not  render  the  proceedings  void  but  voidable  and  advan- 
(age  can  only  be  taken  of  the  error  on  an  appeal  and  not  in 
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1834.  any  collateral  suit  or  action  where  the  proceedings  may 
^^^^"^^  come  in  question.  In  Jackson  v.  Robinson^  4  Wend.  436. 
and  in  the  still  more  recent  case  of  Jackson  v.  IrwiUj  10. 
COOK.  Wend.  441.,  the  effect  of  similar  proceedings  before  surro- 
gates to  pass  the  title  of  real  estate  was  considered  by  the 
Supreme  Court  and  the  principles  which  govern  on  this  sub* 
jfect  are  there  very  clearly  stated. 

Although  the  order  of  sale  in  this  case  may  not  be  deemed 
a  nullity,  yet  the  conduct  of  the  parties  as  exemplified 
throughout  the  proceeding,  and  especially  in  relation  to  the 
sale  of  the  property  to  Thomas  Eaton  and  his  immediate 
conveyance  of  it  back  to  the  widow,  without  any  money  be- 
ing paid  (for  none  was  ever  paid  to  the  surrogate  as  his  sub- 
sequent order  shows,  although  the  order  of  sale  directed  the 
purchase  money  to  be  brought  in  for  distribution  according 
to  the  statute)  all  tend  to  prove  there  was  a  preconcerted  de- 
sign, on  the  part  of  the  widow  and  her  father  and  brother,  to 
change  the  title  of  the  property  by  divesting  the  children  of 
it  ilnd  vesting  the  same  in  her,  the  better  to  enable  her  to 
raise  money  by  mortgage  or  otherwise  for  their  private  pur- 
poses. All  this  is  evident  from  the  circumstances  and 
proofs  in  the  cause,  independently  of  the  testimony  of  the 
widow  given  upon  her  examination  as  a  witness — but  which, 
I  think,  is  inadmissible  as  against  the  defendants. 

As  respects  the  children,  the  sale  was  manifestly  a  fraud- 
ulent one  ;  and  if  the  question  were  now  between  them  and 
their  mother  as  to  whether  she  could  hold  the  property  as  her 
own  under  the  title  thus  acquired,  there  can  be  no  doubt  it 
would  be  the  duty  of  this  court  to  compel  her  to  restore  it 
to  them.  N^ 

Had  the  sale  been  regularly  conducted  under  the  sur- 
rogate's order  and  some  third  person  had  become  the 
purchaser  in  good  faith,  the  abuse  of  the  law  or  fraud 
upon  the  rights  of  the  children  to  which  I  have  adverted 
might  not  be  permitted  to  defeat  the  title  of  such  purchaser. 
But  in  the  present  case,  Thomas  Eaton  was  not  a  bona  fide 
purchaser.  The  property  was  struck  off  to  him  and  a  deed 
executed  merely  that  he  might  convey  to  her.  He  was  an 
instrument  only.  No  money  passed.  Indeed,  there  appears  ta 
have  been  no  occasion  for  any.  According  to  the  subsequent 
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proceedings  and  entries  in  the  surrogate's  office,  the  credi-      1884. 
tors  were  called  upon  by  public  notice  to  produce  their  de-     ^^^'^''^^ 
mands  before  him  and  no  one  appeared,  and  he  then  found         ^^ 
that  all  the  debts  of  the  intestate  Morris  WoodruflF  "  had      oook. 
been  settled  and  adjusted  by  the  administratrix."     In  the  ac- 
count of  debts  exhibited  at  the  inception  of  the  proceeding, 
the  chief  items  to  show  that  "  the  aid  of  the  surrogate  in  the 
premises  was  required"  was  one  of  three  hundred  dollars  due 
on  a  mortgage  to  a  person  named  Bonton ;  and  this  mortgage 
was  not  paid  out  of  the  pretended  proceeds  of  sale,  but  re- 
mained a  subsisting  incumbrance  when  Cook  purchased  at  a 
sheriff's  sale  and  was  afterwards  paid  out  of  the  estate  or 
by  him.     The  other  was  a  charge  of  one  thousand  four  hun- 
dred and  seventy-five  dollars  due  to  the  mother  herself  for 
the  maintenance  of  the  two  children,  at  three  hundred  dol- 
lars per  annum,  since  the  death  of  their  father ;  and  as  this 
sum  was  claimed  by  her  as  a  creditor,  it  required  no  money 
to  be  actually  paid  down  upon  his  becoming  the  purchaser 
of  the  property  which  he  was  immediately  to  transfer  to  her. 
The  conclusion  is  a  safe  one  that  no  money  was  paid ;  and 
that  the  sums  specified  in  the  deeds  were  merely  nominal. 
In  the  second  deed,  the  amount  is  nearly  double  the  first,  as 
if  she  had  allowed  and  paid  her  father  an  immediate  profit 
of  nearly  one  hundred  per  cent.     The  circumstances  forbid 
our  believing  it ;  and  it  is  manifest  that  the  object  of  the  par- 
ties was  not  to  convert  the  property  into  money  by  a  real 
sale  for  the  payment  of  debts  against  the  intestate's  estate, 
but  to  change  the  title  upon  paper  and,  under  the  forms  of 
law,  to  give  it  the  semblance  of  an  actual  transfer.    Even  if 
the  mother's  demand  against  her  children  for  maintenance 
was  a  just  one,  it  was  not  a  debt  or  claim  against  the  estate 
for  which  the  property  was  liable  to  be  sold  in  this  manner : 
and  yet  the  surrogate  must  have  proceeded  upon  the  mista- 
ken ground  that  the  statute  did  authorize  a  sale  for  the  pay- 
ment of  such  demands  as  well  as  for  the  satisfaction  of  debts 
contracted  by  the  ancestor  himself. 

Under  these  circumstances,  it  is  impossible  Mrs.  Wood- 
ruff can  be  considered  a  purchaser  with  a  valid  title  as 
against  her  children.  Even  supposing  the  sale  to  have  been 
duly  authorized  and  no  fraud  really  intended,  still  public 
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1834.      policy  requires  that  no  person  standing  in  her  sitoation 
^•^"^'^^^     respect  to  the  sale  of  property  and  the  rights  of  other* 
wooDBuvT  gjj^jj  J  |,g  permitted  to  become  a  purchaser  at  such  a  sale  ei- 
oooK.      ther  directly  or  indirectly ;  and  upon  this  ground  alone  the 
conveyance  to  her  would  be  avoided  and  she  would  be  treats 
ed  as  a  trustee  holding  the  property  for  the  benefit  of  her 
children  and  to  the  extent  of  their  original  rights.    It  is  un- 
necessary to  cite  authorities  in  support  of  this  fiuniliar  and 
well  established  doctrine ;  but  Davoe  ▼•  Fanning^  2.  J.C.  R« 
252.  and  Gallatian  v.  Eruoin,  Hopk.  R.  48.  and  in  Error,  8^ 
Cow.  361.  may  be  mentioned  as  prominent  cases  where  ii 
has  been  applied. 

The  title  in  Mrs.  Woodruff  being  thus  defective,  the  next 
question  is :  what  is  the  operation  of  this  defect  upon  the 
title  acquired  by  William  Cook  and  of  those  claiming  under 
him?  Their  title,  if  supported  at  all,  must  stand  upon  the 
ground  of  his  being  a  bona  fide  purchaser  for  a  valuable  con* 
sideration  and  without  notice  of  the  fraud  or  trust  aSecting 
the  title  previously.  It  is  only  on  this  ground  the  defence 
can  rest  where  a  title  is  thus  impeached.  For  the  purpose 
of  enabling  them  successfully  to  make  this  defence,  they 
should  aver  in  pleading  the  absence  or  want  of  notice  of  the 
fraud  or  trust,  and  this,  too,  fully,  positively  and  precisely — 
even  though  it  be  not  charged  in  the  bill.  They  should  alse 
deny  all  knowledge  of  facts  which  are  charged  and  firom 
whence  notice  may  be  inferred.  All  this  is  necessary  in  or* 
der  that  the  facts  constituting  the  defence  may  be  put  in  is* 
sue  and  proved ;  and  the  rule  likewise  is,  that  if  the  party 
rely  upon  the  want  of  notice  in  another  from  whom  he  pur* 
chased,  he,  still,  must  aver  the  fact  in  [Heading :  OaUatain 
V.  Erwifif  supra,  and  cases  there  cited.  Now,  the  answer 
of  the  defendants  does  not  contain  the  requisite  averments 
to  make  out  their  defence.  They  do  not  appear  to  put  them- 
selves  upon  the  ground  that  William  Cook  was  such  bona 
fide  purchaser  without  notice :  but  rely  upon  the  regularity 
of  the  proceedings  before  the  Surrogate,  with  the  fairness  of 
the  sale  to  Thomas  Eaton  and  his  conveyance  to  Mrs. 
Woodruff,  and  also  the  good  faith  of  all  those  parties  in  the 
transaction  as  giving  validity  to  the  title  in  her.  This,  how- 
ever, proves  defective ;  and  if  Willjam  Cook  purchased  upon 
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the  strength  of  it,  without  any  thing  more,  he  must  be  deem-      1384. 
ed  to  have  taken  upon  himself  the  risk  of  its  being  set  aside,     "^^^^^^^l- 
On  the  other  hand,  if  he  bought  in  entire  ignorance  of  the        |,^ 
manner  in  which  she  acquired  title  and  paid  his  money  inno-     cook. 
cently  and  upon  the  faith  of  an  absolute  ownership  in  her — 
she  being  in  possession  and  a  deed  standing  in  her  name — 
without  any  act  or  circumstance  coming  to  his  knowledge 
to  create  suspicion  or  to  induce  an  inquiry  whether  her  chil- 
dren were  not  interested,  then,  in  order  to  protect  his  pur- 
chase and  enable  them  to  hold  the  property  upon  the  ground 
of  a  superior  equity,  the  defendants  should  have  averred,  in 
their  answer  particularly  a  want  of  notice  and  every  fact 
necessary  to  raise  that  equity  in  their  favor.    As  the  case 
now  stands,  they  cannot  claim  the  benefit  of  the  protection 
which  the  law  affords  to  bona  fide  purchasers  without  no- 
tice ;    and  even  if  their  answer  had  contained  such  aver- 
ments, still  it  appears  to  me,  from  the  nature  of  the  case  and 
under  the  circumstances,  that  it  would  have  been  very  diffi- 
cult to  support  their  title  against  the  complainant. 

I  roust  decree  in  his  favor  to  the  extent  of  his  original 
right  The  property  descended  to  him  and  his  brother  in 
equal  moieties  as  tenants  in  common,  subject  to  the  right  of 
dower  in  their  mother  and  to  the  Bouton  mortgage  given 
by  their  late  father. 

The  complainant  is,  therefore,  entitled  to  an  account  of 
one  third  of  the  rents  and  profits — ^his  mother's  dower  tak- 
ing off  one  third,  while  his  brother  is  entitled  to  the  remain- 
ing third — and  his  share  of  the  property  is  chargeable  with 
one  half  of  the  principal  sum  and  interest  payable  oh  the 
Bouton  mortgage.  An  account  of  the  complainant's  share 
of  the  rents  and  profits  must  be  taken  against  the  executors 
of  William  Cook  from  the  time  of  his  purchase  to  the  period 
of  his  death  ;  and  from  that  event  it  must  be  continued  against 
his  widow  Rebecca  Cook,  to  whom  the  whole  income  of  the 
estate  was  devised  by  her  husband  for  life  and  who  has,  since 
his  death,  been  in  possession*  As  Mrs.  Cook  has  paid  off 
the  Bouton  mortgage,  she  is  entitled  to  stand  in  the  place  of 
the  mortgagee  and  to  have  all  proper  allowances  on  this 
score ;  and  the  executors  of  William  Cook  are  to  be  allow- 
ed for  all  monies  paid  by  their  testator  in  keeping  down  the 
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1834.      interest  on  this  mortgage  during  bis  life— one  half  of  which 
is  chargeable  to  the  complainants'  share  of  the  rents^-^and 
all  proper  allowances  must  likewise  be  made  to  them  tor 
COOK.      taxes  and  repairs  of  the  premises,  as  well  as  other  inciden- 
tal expenses. 

The  right  of  dower  of  Mrs.  Woodruff  in  the  premises 
continues  during  her  life ;  and  I  think  it  is  fair  to  say,  her 
right  passed  by  the  sheriff's  sale  to  William  Cook.  It  was 
a  sale  and  transfer  of  all  her  right,  title  and  interest  in  the 
property ;  and,  by  reason  of  her  personal  covenants  in  the 
deed  to  Thomas  Eaton  her  father,  I  think  she  is  estopped 
from  setting  up  or  claiming  her  dower;  while,  WiUiam 
Cook  having  come  into  possession  under  a  title  which  pro- 
ceeded from  her,  may  well  be  considered  in  equity  possessed 
of  her  life  interest  as  tenant  in  dower.  When  this  ceases, 
the  right  and  interest  of  the  defendant  Rebecca  Cook  and  of 
her  children  as  devisees  in  remainder  will  also  end. 

As  to  the  mortgage  given  by  Mrs.  Woodruff  to  Phebe 
Lott  before  the  sheriff's  sale  and  while  she  pretended  to  be 
the  sole  owner  of  the  property  and  which  is  understood  to 
be  a  mortgage  in  fee : — ^no  decree  can  now  be  made  afiect- 
ing  its  validity.  It  remains  unpaid.  The  mortgagee  is  not 
before  the  court ;  and  nan  constat  that  it  can  be  avoided  or 
that  the  complainant  will  attempt  to  set  it  aside.  Until  it 
is  impeached,  the  court  must  regard  it  as  a  good  mortgage. 
The  purchase  by  Cook  was  subject  to  it ;  and  so  far  as  he  or 
his  representatives  have  paid  interest,  I  am  of  opinion  they 
must  be  allowed  such  payments  out  of  the  rents  for  whicb 
they  are  to  account — charging  one  third  to  the  complainant 
and  bearing  one  third  themselves  as  applicable  to  the  dow- 
er (Mrs.  Woodruff  having  created  this  incumbrance  herself 
and  embraced  in  it  whatever  interest  or  title  she  had.) 

These  requisites  for  taking  the  accounts  must  be  contain- 
ed in  the  decree ;  and  all  further  directions,  with  the  question 
of  costs,  are  reserved. 
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Tke  stitaM  affalBit  utnry  doM  not  tppty  where  a  loan  !■  nade  to  be  ratnned  lirlthiD  a  eer- 
min  dae  or  open  a  eertain  event  itepeniUnc  vpoo  a  caanalty  wbidi  liasarda  both  prlael- 
yal  aod  tnteieet  witboat  aay  right  to  look  to  the  bonower. 

Where  a  monled  traaaaetion  le  eubttaottally  a  loan,  upon  an  nnderetaadlng  that  the  monej 
or  thiBff  ie  to  be  letaned  at  all  evenle,  the  lender  cannot  lawfully  reeenre  to  hlmeelf  any 
Ihlng  in  the  ahape  of  interest  or  profit  beyond  the  amount  of  l^al  iatereet.  Nor  will  any 
ehift  or  contrivance  take  the  eaee  oat  of  the  itatute. 

TiM  ten  of  oflOfy  Is:  whether  the  subetance  of  the  transaction  is  really  a  loan  of  money  or 

the  creaHoa  of  a  debt,  whatever  may  have  been  the  form  of  the  contract ;  and  if  it  be  a 

loan,  then  whether  the  lender  or  payee  has  stipulated  for  or  secured  to  himself  by  means 

«f  thb  loan  aod  aristag  either  from  it  or  from  any  thing  connected  with  it  and  forming 

pact  of  the  same  transaction,  any  profit  or  pecuniary  advantage  he  would  not  otherwise 

have  been  endtled  to  exceeding  the  rate  of  interest  allowed  by  law  t 

lf«  owed  L.  ftfMK  The  former  applied  on  behalf  of  himself  and  D.  to  L.  Ibr  a  loan  of 
900.000  to  purchase  a  cargo,  and  so  that  the  old  debt  of  N.  of  #4^0  was  to  be  secured 
by  the  same  bond  and  in  the  same  way  whereby  the  #00,000  was  to  be  secured.  In  fket, 
abond  was  given  by  N.  and  D.  with  a  surety  for  •64,500  and  interest,  and  L.  also  held 
the  return  cargo  (as  had  been  agreed)  for  better  security.  AsM,  that  the  adding  of  M.*s 
^Idladebtednees of  flSOO  10  the 960,000  borrowed  by  N.  and  D.did  not  make  themat< 
<er  nauilouB  either  as  between  N.  and  L.  or  D.  and  L. 
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A  question  of  usury. 

George  R.  Dowdall  and  Edward  H.  Nicoll,  in  the  month  F^-^f  27, 
of  May,  one  thousand  eight  hundred  and  twenty-nine,  pro- 
jected a  voyage  to  Canton  on  their  joint  account.  It  was  to 
be  performed  by  the  ship  Ajax,  commanded  by  Dowdall. 
In  order  to  effect  it,  Edward  H.  NicoII  applied  to  the  defend- 
anty  Robert  Lenox,  for  a  loan  of  sixty  thousand  dollars,  in 
specie.  After  some  conversation  between  the  latter  parties, 
the  application  was  reduced  to  writing,  as  follows : 

**  To  Robert  Lenox,  Esquire, 
"  Captain  George  R.  Dowdall,  in  conjunction  with  my- 
self, will  take  from  you  (60,000  to  be  shipped  on  board  the 
Ajax  for  Canton  on  the  following  terms,  viz.  interest  at  seven 
per  cent,  per  annum.  The  property  to  be  insured  by  Dow- 
dall and  myself,  and  the  policies  made  payable  to  you  in  case 
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of  loss  and  lodged  in  your  hands,  and  four  thousand  five  hun- 
dred dollars  of  the  old  debt  to  be  secured  in  the  same  man- 
ner.. The  bond  to  be  given  for  $64,500  and  to  be  of  the 
same  tenor  as  those  of  the  Superior  and  Ajax  last  voyage. 
The  bond  to  be  dated  15th  May,  1829,  and  to  bear  interest 
from  that  time.  The  goods  to  come  home  free  of  freight. 
Bill  of  lading  and  invoice  under  cover  to  you.  $20,000  will 
be  required  on  the  18th  inst.  and  the  balance  on  the  20th  and 
22nd  inst.    New  York,  11th  May,  1829. 

Edward  H.  Nicolir 

Mr.  Lenox  assented  to  these  terms.  The  four  thousand 
jive  hundred  dollars  of  the  old  debt  was  part  of  a  larger 
amount  owing  by  Edward  H.  NicoU  individually  to  Mr. 
Lenox  ever  since  the  year  one  thousand  eight  hundred  and 
twenty  five ;  and  at  which  time  the  former  had  failed  in  bu- 
siness and  become  insolvent :  but  still  he  had  not  beei^  dis- 
charged from  this  indebtedness  and  the  same  remained  due. 
Upon  a  condition  of  including  this  amount  in  the  bond  and  hav- 
ing it  embraced  by  the  securities  to  be  ^iven  for  the  desired 
loan,  Mr.  Lenox  agreed  to  advance  sixty  thousand  dollars. 
The  money  was  furnished  and  shipped  on  board  the  Ajax, 
for  the  purposes  of  the  voyage ;  and  a  bond  was  executed, 
by  Captain  Dowdall  and  Edward  H.  Nicoll  jointly  as  prin- 
cipals and  by  Robert  Smith  as  their  surety,  for  the  payment 
of  sixty-four  thousand  and  five  hundred  dollars  with  interest  at 
seven  per  centum  per  annum — while,  as  a  further  security,  the 
policy  of  insurance,  bill  of  lading  and  invoice  of  the  outward 
shipment,  as  also  those  appertaining  to  the  return  cargo,  were 
placed  in  Mr.  Lenox's  hands  and  were  under  his  control. 

Previous  to  the  sailing  of  the  ship,  a  private  agreement  be- 
tween Captain  Dowdall  and  Edward  II.  Nicoll,  specifying  the 
terms  upon  which  the  voyage  was  undertaken  as  between 
themselves,  was  drawn  up  in  writing  and  executed  by  them 
under  date  of  the  twenty-second  of  May  one  thousand  eight 
hundred  and  twenty-nine.  After  reciting  their  having  char- 
tered the  Ajax  for  the  voyage  and  borrowed  sixty-four  thou- 
sand and  five  hundred  dollars  from  Mr.  Lenox  upon  their 
bond  at  seven  per  cent,  interest  from  its  date  until  paid,  then 
the  agreement  provided  that  Captain  Dowdall  should  pro- 
ceed in  the  ship  to  Canton  and  for  which  he  was  to  be  allow- 
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«d  two  thousand  dollars  and  ten  tons  privilege  for  his  servi- 
ces as  commander  of  the  vessel ;  and  the  sixty -four  thou- 
sand and  five  hundred  dollars  was  to  be  invested  in  mer- 
chandize at  Canton,  free  of  commissions,  if  possible,  and 
likewise  all  surplus  funds  on  board  the  ship,  after  paying 
port  charges ;  and  on  the  arrival  of  the  ship  at  New  York, 
the  return  cargo  should  be  sold  with  as  little  delay  as  possi- 
ble, free  of  commissions  by  either  party ;  and  after  paying 
off  the  bond  to  Mr.  Lenox  with  the  interest  thereon  and  go- 
vernment duties,  premiums  of  insurance,  storage,  cartage 
and  auctioneer's  expenses,  then  the  profits  arising  from  the 
adventure  were  to  be  equally  divided  between  them,  and 
whatever  loss  might  accrue  was  also  to  be  borne  equally. 
Then  followed  this  clause :  "  It  is  further  agreed  that  of  the 
£>ur  thousand  and  five  hundred  dollars  being  the  premium  on 
the  aforesaid  loan  of  sixty  thousand  dollars  to  be  paid  to 
Robert  Lenox,  Edward  H.  Nicoll  is  to  pay  two  thousand 
seven  hundred  dollars  and  George  R.  Dowdall  is  to  pay  one 
thousand  and  eight  hundred  dollars." 

It  did  not  appear,  however,  that  Mr.  'Lenox  was  in  any 
way  apprised  of  the  making  of  this  agreement  nor  that  he 
ever  knew  of  its  contents.  The  same  was  a  matter  of  pri- 
vate arrangement  between  Edward  H.  Nicoll  and  Captain 
Dowdall  and  in  which  they  used  whatever  expressions  they 
thought  proper. 

The  ship  performed  her  voyage ;  but  Captain  Dowdall  died 
at  Canton.  The  money  was  nevertheless  invested  in  a  re- 
turn cargo,  consisting  of  teas  and  cassia,  and  the  same,  upon 
the  vessel's  arrival  at  New  York*  in  the  spring  of  the  year 
one  thousand  eight  hundred  and  thirty,  was  duly  entered  at 
the  custom-house  by  Francis  H.  Nicoll,  one  of  the  com- 
plainants, as  executor  of  Captain  Dowdall  and  on  account  of 
the  property  forming  part  of  his  estate — ^the  name  of  Ed- 
ward H.  Nicoll  not  appearing  openly  in  the  transaction. 
The  cargo  was  then  landed  and,  in  pursuance  of  the  original 
agreement,  was  delivered  to  Mr.  Lenox  and  deposited  in  his 
store-house  for  the  purpose  of  preserving  his  lien ;  while 
custom-house  locks  were  placed  upon  it  for  securing  the  du- 
ties. Shortly  afterwards  Francis  H.  Nicoll  secured  portions 
of  the  duties  by  executing  bonds,  in  his  capacity  of  executor. 
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with  himself  personally  and  Edward  H.  NicoU  as  suretiesy 
and  obtained  permits  for  the  delivery  of  such  quantities  of 
the  teas  as  the  secured  duties  covered.  By  Mr.  Lenox's 
consent  these  teas  were  taken  out  of  the  store ;  and  some  of 
them  were  immediately  passed  over  to  Robert  Smith,  who 
caused  them  to  be  sold.    He  still  held  the  proceeds. 

Subsequently  and  in  the  latter  part  of  the  month  of  Sep- 
tember  one  thousand  eight  hundred  and  thirty  an  engagement 
was  entered  into  between  Robert  Lenox,  Francis  H.  NicoII, 
as  executor  of  Dowdall,  and  the  house  of  Haggerty,  Austin 
&  Co.,  by  which  all  the  teas  remaining  in  store  unsold 
were  to  be  placed  in  the  hands  of  Haggerty,  Austin  6l  Co. 
to  be  sold  at  auction  and  out  of  the  proceeds  of  the  sales — 
after  retaining  their  charges,  commissions  and  a  sufficient 
amount  to  cover  the  bonds  which  they  might  enter  into  for 
duties — they  were  to  pay  over  to  Robert  Lenox  the  amotmt 
of  his  claim,  specified  as  being  about  seventy-one  thousand 
dollars,  including  interest  and  storage,  and  the  residue,  if  any» 
was  to  go  to  Francis  H.  NicoU,  the  executor.  Under  this 
arrangement  Messrs.  Haggerty,  Austin  &  Co.  received  and 
sold  the  property  at  auction  and  out  of  the  proceeds  paid  to 
Mr.  Lenox  fifty-nine  thousand  eight  hundred  and  fifty-seven 
dollars  on  account 

Before  any  further  payments  were  made,  the  complainants 
gave  a  notice  forbidding  any  more  money  to  be  paid  to  Mr. 
Lenox ;  and  soon  afterwards  exhibited  their  bill,  which  was 
the  foundation  for  this  cause,  for  an  injunction  to  prevent  any 
more  of  the  proceeds  from  going  into  his  hands.  The  in- 
junction was  granted,  in  the  first  instance,  principally  upon 
the  ground  that  the  bond  being  given  for  sixty-four  thousand 
and  five  hundred  dollars,  upon  an  advance  of  only  sixty 
thousand  dollars  was,  under  the  circumstances,  void  for 
usury.  The  injunction  was  afterwards  modified  so  far  as 
to  permit  further  payments  to  be  made  to  the  extent  of  sixty 
thousand  dollars  and  interest  upon  that  sum  and  charges  for 
storage — Cleaving  the  question  open  with  Mr.  Lenox  as  res- 
pected  the  four  thousand  and  five  hundred  dollars  and  inter- 
est upon  it.  The  balance  remaining  in  the  hands  of  Hag- 
gerty, Austin  &  Co.  was  sufficient  to  pay  the  latter  amount. 

The  question  for  the  court  was,  whether,  as  between 
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Dowdall  and  Mr.  Lenox,  the  bond  for  sixty  four  thousand      1884. 
and  five  hundred  dollars  and  interest  was  an  usurious  one  T     ^^*v^ 

DOWDALL 

V. 

Mr.  W.  Kent  and  Mr.  D.  B.  Ogcktiy  for  the  complainants,     lbnqx. 

Mr.  T.  L.  Ogden  and  Mr.  S.  A.  TakoUy  for  the  complain- 
ant Robert  Lenox. 

Mr.  /.  P.  Han,  for  the  defendants  Edward  H.  Nicoll  and 
Robert  Smith. 

The  Yicb-Chaii cbllor  : — Tlie  objection  of  usury  has  OdoterfUL 
been  placed  upon  two  grounds :  1st,  That  interest  was  re- 
served to  commence  on  the  fifteenth  day  of  May  (the  date 
of  the  bond),  whereas,  according  to  the  proposals  for  the 
loan,  the  money  was  not  required  until  the  eighteenth,  twen- 
tieth and  twenty-second  days  of  the  same  month ;  and,  2nd : 
That  four  thousand  and  five  hundred  dollars  of  Nicoll's  old 
debt  was  added  to  the  sum  actually  lent,  and  was  included  in 
the  bond  and  an  interest  of  seven  per  cent,  reserved  upon  the 
whole  amount 

1.  With  respect  to  the  first  point.  It  is  not  made  an 
objection  by  the  bill  that  interest  was  reserved  by  the 
contract  to  commence  on  a  day  anterior  to  the  actual 
loan  or  advance  of  the  money.  In  order  to  give  the  com- 
plainants the  benefit  of  such  an  objection,  they  should  have 
put  it  forward  distinctly  in  their  bill.  If  the  money  was  not 
advanced  and  was  not  intended  to  be  advanced  until 
some  time  after  the  day  appointed  for  the  interest  to  com- 
mence, then  the  fact  should  have  been  alleged  in  order  that 
the  defendant  might  have  had  an  opportunity  of  answering 
it  and,  if  necessary,  of  putting  in  issue  the  fact  of  intention  to 
,ta!ke,  by  this  means,  excessive  interest.  It  is  true  Mr.  Lenox 
has,  in  his  answer,  set  forth  the  letter  containing  the  propo- 
sals for  the  loan  which,  with  the  additional  circumstance  of 
Robert  Smith's  becoming  a  co-obligor  in  the  bond,  were  the 
terms  assented  to  and  finally  agreed  upon;  and  the  answer  also 
states  that  the  money  was  accordingly  advanced  and  paid  to 
Edward  H.  Nicoll  in  various  sums  as  called  for  by  him  and 
on  different  days  about  the  time  of  the  date  of  the  bond  and 
in  part  before  and  in  part  after  such  date,  but  on  what  par- 
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txcular  days  he  cannot  now  state  with  certainty.  Taking, 
then,  this  explanation  in  connection  with  what  appears  oti  the 
face  of  the  latter — and  it  is  only  from  the  statements  in  the 
answer  and  not  from  any  thing  in  the  bill  that  the  question 
upon  this  point  is  attempted  to  be  raised — and  1  see  no  evi- 
dence of  any  unlawful  agreement  in  respect  to  the  time  wheD 
the  interest  was  to  commence.  The  sum  was  large  apd  the 
convenience  of  the  contracting  parties  would  seem  to  require 
that  a  day  should  be  appointed  for  the  lender  to  set  apart  the 
money  and  leave  it  in  readiness  for  the  borrowers,  in  order 
that  the  latter  might  know  it  was  already  appropriated 
and  at  his  command.  Such  may  well  have  been  the  object 
of  the  parties  in  the  present  instance  when  fixing  upon  the 
fifteenth  of  May  for  the  date  of  the  bond  and  the  com- 
mencement of  interest  upon  the  loan,  although  the  course  of 
the  business  did  not  require  the  actual  delivery  of  the  money 
to  the  borrower  until  some  days  afterwards.  The  money 
might  be  considered  as  appropriated  to  the  objects  of  the  loaa 
as  efiectually  as  if  it  had  been  handed  over.  In  the  absence 
of  all  evidence  and  even  allegation  to  the  contrary,  I  am 
bound  to  believe  Mr.  Lenox  provided  the  money  on  the  fif- 
teenth, and  from  that  time  forward  had  it  on  hand  unem- 
ployed and  set  apart  for  the  intended  purpose.  And  in  such 
a  case  I  am  of  opinion  he  was  entitled  to  interest  from  that 
date.  If  the  fact  is  not  sq,  the  contrary  should  have  been 
alleged  and  proved.  The  expression  in  the  letter  that  twenty 
thousand  dollars  would  be  required  on  the  eighteenth  and  the 
balance  on  the  twentieth  and  twenty-second  is  no  evidence 
that  the  money  was  not  in  readiness  and  to  all  intents  and 
purposes  so  set  apart  as  constituting  a  loan  oh  the  fifteenth 
of  May.  The  term  "  required,"  meaning  demanded — need- 
erf,  may  have  had  reference  only  to  the  delivery  or  banding^ 
over  of  the  money.  For  these  reasons,  I  think  the  first  objec- 
tion not  sustainable. 

II.  I  come  now  to  the  consideration  of  the  second  and 
more  formidable  question.  Usury  consists  in  stipulating 
for  or  in  receiving,  upon  a  loan  of  money  or  for  the  forbear- 
ance of  a  debt,  a  greater  rate  of  interest  than  is  allowed  by 
law.  There  may  be  cases  where  more  than  the  legal  rale 
of  interest  is  reserved  and  still  not  be  within  the  statute :  as 
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hazards  both  principal  and  interest  and  gives  no  right  to 


lootk  to  the  borrower.  But  where  the  interest  only  is  haz- 
arded in  this  way  and  the  borrower  remains  liable  to  restore 
the  principal,  tiien  it  is  usury.  Hence  it  has.  become  a  gen- 
eral rule  by  which  courts  of  law  and  equity  are  governed  in 
giving  efiect  to  the  statute — subject  to  some  exceptions 
which  I  shall  presently  notice — that  where  the  transaction 
is  substantially  a  loan  upon  an  understanding  that  th9  mo- 
ney or  llnng  lent  is  to  be  returned  at  all  events,  the  lender 
csmnoi  lawfully  reserve  or  take  to  himself  any  thing  in  the 
sbape  of  interest  or  profit  beyond  the  amount  of  interest  at 
the  legal  rate ;  and  no  shift  or  contrivance  for  this  purpose 
igiU  be  allowed  to  take  the  case  out  of  the  statute. 

The  exceptions  to  the  rule  embrace  special  and  peculiar 
oaieSy  as  where,  under  some  circumstances,  the  lender  can 
chai^ge  commissions  for  transacting  business:  NtmrsB  v. 
PHmSf  7.  J.  C  R.  69. ;  or  where  a  mortgagee  out  of  posses- 
sBoa  stipulates  for  the  consignment  of  the  produce  of  the 
estate  mortgaged  to  be  sold  by  him  on  commission :  Bui^ 
huy  V.  Winter,  1  J.  &  W.  255;  Sayers  v«  Whitfield,  L 
Knapp's  R.  138. 

Some  of  the  most  frequent  instances  of  what  are  deemed 
shifiB  or  contrivances  to  elude  the  statute  are,  where  tlie 
loan  is  made  in  «  depreciated  currency  or  in  bonds,  notes  or 
goods  of  a  less  value  than  their  nominal  amount,  as  in  The 
BaiUk  ef  the  United  States  v.  Owens,  2.  Peter's  Reports, 
527  ;^— or,  where,  in  connection  with  the  loan  of  money  and 
as  pari  of  the  same  transaction,  the  lender  sells  to  the  bor- 
rower, while  in  embarrassed  circumstances,  lands,  goods  or 
other  things  at  a  price  exceeding  their  real  value  and  in- 
eludes  the  amount  in  the  security  for  the  loan:  Eagkson  v. 
Shotwell,  1.  J.  C.  R*  536;  Motion  v.  Schermmrliom,  1. 
Paige*B  C.  R.  544 ;— or  where  the  advance  of  money,  al« 
though  exhibiting  all  the  characteristics  of  a  loan,  is  made 
to  assume  the  form  of  a  purchase  of  a  rent  chax^  or  an  an- 
iiiiily  payable  out  of  lands  and  exceeding  lawful  interest 
upon  the  sum  advanced :  Uayd  v.  Scott,  #4.  Peter's  R.  20^^, 
And  so,  likewise,  where  the  borrowing  of  money  is  a<5eoca< 
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IBM.  panied  by  the  gnni  of  a  lease  by  the  borrower  to  the  lendery 
the  latter  taking  advantage  of  the  necesaities  of  the  former 
to  obtain  a  lease  at  a  rent  less  than  the  fair  yearly  Taliie  of 
the  lands  or  upon  more  advantageous  terms  than  he  other- 
wise could  have  done  at  the  same  time  reserving  to  himself 
full  interest  upon  the  money  lent 

There  is  a  numerous  class  of  cases  of  this  descriptioD 
which  have  arisen  in  the  courts  and  especially  in  the  Irish 
chancery  in  the  time  of  Lord  Redesdale  and  Lord  Ch:  Man- 
ners r  but  the  doctrine  of  which  has  been  reviewed  and  in 
some  degree  modified  by  the  late  Lord  Ch :  Hart  in  Moore 
V.  JIf  JEoy,  I.  Beatty's  Rep.  283.,  (reported  likewise,  bat  wk 
so  fully  upon  this  point,  in  2.  MoUoy^s  Rep.  134.)  In  aN 
the  cases  to  which  I  have  adverted  and  in  others  that  might 
be  mentioned,  the  question  seems  to  have  been  whether  the 
snbstance  of  the  transaction  was  really  a  loan  of  money  or 
the  creation  of  a  debt,  whatever  might  be  the  form  of  the 
contract ;  and  if  found  to  be  so,  then  whether  the  lender  or 
payee  had  stipulated  for  or  secured  to  himself,  by  means  of 
the  loan  and  arising  either  from  it  or  from  any  thing  connect- 
ed with  it  and  forming  a  part  of  the  same  transaction,  any 
profit  or  pecuniary  advantage  he  would  not  otherwise  have 
been  entitled  to  exceeding  the  rate  of  interest  allowed  by 
law.  That  this  is  the  test,  appears  likewise  from  the  lan- 
guage of  Judge  Johnson  in  Bank  of  the  United  States  v.  Om^ 
en$f  2.  Peters,  687.  He  says,  *^  a  profit  made  or  loss  impos- 
ed on  the  necessities  of  the  borrower,  whatever  form,  shape 
or  disguise  it  may  assume,  where  the  treaty  is  for  a  loan  and 
the  capital  is  to  be  returned  at  all  events,  has  always  been 
adjudged  to  be  so  much  profit  taken  upon  a  loan  and  to  be  a 
violation  of  those  laws  which  limit  the  lender  to  a  specified 
rate  of  interest.'' 

It  then  remains  to  be  seen  whether  the  case  in  hand  is 
one  coming  within  this  principle.  Here  was  a  loan  of  sixty 
thousand  dollars,  to  be  repaid  at  all  events,  with  the  lawfol 
rate  of  interest.  This  is  admitted.  At  the  same  time  one 
of  the  borrowers  was  justly  indebted  to  the  lender  upon 
former  dealings  in  a  large  sum  of  money*-this  is  not  jattempt- 
ed  to  be  impeached 

The  existence  of  such  indebtedness  would  of  itself  form 
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a  Tmlid  coDsideration  for  the  giving  of  a  bond  with  surety 
lor  the  payment  and  with  interest  for  the  forbearance.  Such 
security  the  creditor  might  lawfully  ask  and  receive  at  any 
ttme,  even  though  bis  debtor  happened  to  be  insolvent  or  in 
embarrassed  circumstances.  When,  therefore,  Edward  U. 
Nicoll  applied  for  the  loan  in  order  to  enable  him  to  under- 
take a  mercantile  adventure  from  which  a  profitable  result 
codd  confidently  be  expected,  it  was  not  unreasonable  and 
certainly  not  improper  for  Mr.  Lenox  to  make  it  a  condi- 
tion upon  which  he  would  lend  him  the  money  that  he  should 
iocludb  in  the  security  for  the  repayment  a  portion  of  the  ex. 
iating  debt  In  Ex  parte  BurUm^  1.  Atk.  255.,  Lord  Hard- 
wicke  held  a  bond  given  under  somewhat  similar  circum- 
stances to  be  valid  and  founded  upon  a  good  consideration* 
It  is  true  that  in  addition  to  the  return  of  the  money  lent 
with  interest,  the  lender  obtains  by  this  means  a  benefit  or 
advantage  which  he  did  not  before  possess,  namely,  a  secu- 
rity for  the  payment  of  an  old  debt  withits  accruing  inter- 
est But  this  is  no  more  than  he  is  fairly  entitled  to  receive ; 
and  when  the  full  amount  of  the  bond  happened  to  be  paid, 
the  oUigee  would  not  have  made  a  profit  beyond  lawful  in- 
terest :  for,  after  all,  he  has  only  realized  the  payment  of  his 
debt  and  the  money  advanced  with  such  interest  for  the  for- 
bearance and  use  of  his  money  as  the  law  allows  him  to 
ehaige.  How  then  can  it  be  said  that  the  law  has  been 
violated  as  between  lender  and  borrower  or  debtor  and 
creditor? 

It  has  been,  not  inaptly,  put  in  argument : — suppose,  in- 
stead of  one  bond  for  sixty-four  thousand  and  five  hundred 
dollars  there  had  been  two  bonds  given  upon  efiecting  the 
loan,  one  by  Dowdall  for  thirty  thousand  dollars  with  Nicoll 
as  surety  and  the  other  by  Nicoll  as  principal  and  Dowdall 
as  his  surety  for  thirty  four  thousand  and  five  hundred  dol- 
lars—could there  be  a  doubt  of  the  obligee's  right  to  enforce 
the  payment  of  both  bonds  T  and  with  respect  to  the  latter, 
would  the  fact  of  its  covering  an  antecedent  debt,  even  un- 
der the  circumstances,  furnish  any  grounds  for  impeaching 
it  as  usurious  7  This  proposition  seems  me  to  admit  of  but 
one  answer :  that  it  would  not.  If  the  prior  debt  had  grown 
out  of  usurious  loans  or  was  founded  upon  any  illegal  con- 
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sidcnitioD,  being  then  brought  in  and  ma^  to  form  a  |«rf 
of  the  consideration  of  a  new  security,  the  whole  woald  be 
contaminated  with  illegality  :  Harrisanv.  Hammsl^  5.  TaiMn. 
780.  But  in  the  absence  of  even  an  allegation  to  impeach 
the  validity  of  the  previous  indebtedness  and  eonsid^ng  it 
a  demand  which  Mr.  Nicoll  was  legally  bound  to  pay  and 
willing  to  secure,  no  such  consequence  can  possibly  foHow. 

I  am  satisfied,  as  the  nmtter  stands  between  Robert  Len- 
ox and  Edward  U.  Nicoll,  that  there  is  no  ground  for  imptit* 
iog  usury  to  the  transaction. 

But  it  is  said :  that  so  far  as  Dowdall  was  concerned,  the 
ease  has  a  different  aspect ;  and  it  is  contended  that  toward* 
him  the  terms  of  the  loan  were  oppressive — ^that  the  four 
thousand  and  five  hundred  dollars  was  a  premium — ^that 
wiiether  it  be  considered  a  premium  or  an  old  debt  of  Ni- 
coil's,  still,  advantage  was  taken  of  DowdalPs  necessities  to 
draw  him  in  to  assume  it ;  and  in  either  point  of  view  the 
ooatract  must  be  deemed  usurious  with  respect  to  him. 
From  what  I  have  already  observed  it  seems  to  me  impos* 
sibk  to  draw  this  conclusion,  provided  Captain  Dowdait 
came  into  the  arrangement  and  signed  the  bond  knowing  the 
additional  sum  to  be  an  antecedent  debt  of  NiooU's:  for, 
then  he  must  be  viewed  as  a  surety  voluntarily  binding  him* 
self  for  the  debt  of  another  and,  like  any  ordinary  surety,  BOt 
entitled  to  set  up  objections  affecting  the  consideratiooof  the 
instrument  and  which  even«the  principal  debtor  wookl  not 
be  at  liberty  to  urge. 

There  is  no  positive  evidence  of  Dowdall's  knovrii^  or 
being  aware  of  the  fact  that  the  four  thousand  five  faundred 
dollars  included  in  the  bond  was  for  money  already  owing' 
by  Nicoll.  But  the  inference  is  and  I  think  the  court  is 
bound  to  presume  that  he  was  acquainted  with  the  &cU 
The  written  application  for  the  loan  expressed  it ;  and  al* 
though  it  was  drawn  up  and  signed  by  Nicoll  alone,  the 
proposition  equally  concerned  Dowdall  and  was  made  as  if - 
proceeding  from  both  of  them ;  and  as  the  terms  proposed 
were  accepted  and  Dowdall  subsequently  united  with  NicoU 
in  carrying  the  agreement  into  efiect  and  corresponding  ie 
form  with  the  proposal,  I  think  it  nnist  be  presumed,  in  the 
absence  of  any  evidence  to  the  contrary,  that  he  understood 
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at  the  lime  the  terms  and  conditioiu  npon  nvhich  it  was  IM^ 
mode.  It  is  hardly  ta  be  bdiered  that  Mr.  NicoH  resorted 
to  artifice  and  induced  Dowdail  to  suppose  it  was  a  premium 
tbey  were  to  pay  to  Mn  Lenox  and  not  a  debt  of  his  own* 
And  a  Dowdail  was  thos  deeeiFed,  it  was  done  by  his  part* 
nsr  in  the  tranaaotion  and  who»  for  the  purposes  of  the  n^o* 
eiatioD,  must  be  considered  as  his  asneat ;  and  the  remedy,  if 
any,  ahoold  be  pursued  against  him  and  not  be  conducted  in 
sooii  a  way  as  to  ask  for  relief  where  the  party  claiming  the 
benefit  of  the  obligation  has  been  guilty  of  no  iSraud  or  con- 
eeahnent 

Nor  is  there  any  thing  in  the  circmnstance  that  the  bor- 
nwers  in  their  private  agreement  treated  the  four  thousand 
and  fire  hundred  dollars  as  a  preminm  for  the  ioan»  (agreed 
to  be  borne  by  them  in  certain  proportions)  which  can  afiect 
the  rights  of  Mr.  Lenox.  If  it  were  a  pre-existing  debt,  they 
eonid  net  change  it  into  a  premium  by  calling  it  so.  It  re- 
mained the  same  notwithstanding  any  appellation  they  might 
efaoeae  to  bestow  for  their  own  convenience  or  vie  wsb  There 
is  no  pvetence  of  Mr.  Lenox's  ever  having  assented  to  any 
change  in  its  character  or  name. 

Viewing  the  bond  in  the  way  I  am  compelled  to  believe  it 
was  understood  and  intended  by  Dowdail,  as  well  as  by  the 
other  parties  to  it,  as  a  security  for  the  loan  and  for  the  antece- 
dent dbbt  of  NicoU  combined  and  not  a  covering  of  a  premi- 
um, and  considering  Dowdail  a  borrower  as  well  as  Nicoll^-^ 
then^  according  to  my  judgment,  the  transaction  cannot  be 
coastnsd  into  usury  or  an  evasion  of  the  statute  as  between 
Lenox  and  Dowdail  any  more  than  between  the  former  and 
Nicoil.  It  is  true  that  in  addition  to  Dowdall's  responsibili- 
ty for  the  sum  actually  lent  with  interest,  Mr.  Lenox  had 
him  bound  for  the  four  thousand  and  five  hundred  dollars : 
hot  this  was  money  justly  owing  and  Dowdail  assumed  it  as 
aorety  in  the  same  manner  that  Robert  Smith  became  siire- 
ty  for  both  Dowdail  and  Nicoil  in  the  same  bond.  It,  there- 
fore, comes  back  to  the  old  question  as  regards  Nicoil ;  and 
after  due  reflection,  1  cannot  say  there  is  any  principle  or 
mle  of  law  which  would  go  to  exonerate  Dowdail  on  the 
gfouad  of  illegality  in  the  transaction  which  would  not,  at 
the  same  time,  go  to  exonerate  Nicoil. 
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1684.  It  has  been  su^ested  that  there  it  something  apparenl  in 
the  transaction  itself  which  was  oppressive  towards  Dow« 
dall  and  that  advantage  was  taken  of  his  necessities  to  in* 
duce  him  to  execute  the  bond  as  a  surety  for  NicoU's  debt; 
and  that  it  was  even  carried  so  far,  as  between  him  and 
NicoU,  that  he  consented  to  bear  feu  his  own  two  fifths  or 
eighteen  hundred  dollars  of  the  amount  If  Lenox  and 
NicoU  had  combined  to  induce  this  consent,  by  means  of  the 
loan  and  as  one  of  the  conditions  upon  which  the  numey  waa 
to  be  advanced  without  any  consideration  moving  firom 
NicoU  for  that  part  of  their  agreement,  then,  indeed,  then 
might  be  a  sufficient  ground  for  adjudging  the  contract  as 
T<Hd :  because  Dowdall  would  have  been  made  to  assume 
the  payment  of  so  much  money,  not  as  a  surety  for  NicoU 
but  on  his  own  account,  in  addition  to  the  money  lent  But, 
with  that  arrangement  and  agreement  between  Dowdall  and 
Nicoll,  Mr.  Lenox  had  no  concern.  As  to  him  Captain 
Dowdall  stood  in  the  light  of  a  surety,  with  a  right  to  look 
to  his  principal  for  remuneration  in  case  he  should  be  com- 
pelled to  pay  the  debt.  If  he  chose  to  relinquish  the  right, 
it  was  not  by  the  procurement  of  Mr.  Lenox.  The  question 
of  a  good  consideration  for  such  relinquishment  is  a  matter 
exclusively  between  them.  If  in  this  respect  it  was  a  mt^ 
dum  pactum  between  Dowdall  and  Nicoll,  then  the  laltar 
will  still  be  liable  to  reimburse  the  complainaikts  this  amount 
of  money  after  it  shall  have  been  paid.  But  with  respeet 
to  any  oppressive  means  or  undue  advantage  on  the  part  of 
Mr.  Lenox  to  draw  Dowdall  in  to  give  the  bond  and  which 
might  form  a  ground  for  equitable  relief  independently  of 
the  existence  of  usury,  the  bill  contains  no  charges  of  the 
kind  and  there  are  no  circumstances  in  the  case  to  warrant 
the  interference  of  the  court  on  this  ground. 

There  is  no  evidence  showing  that  Dowdall  was  in  such 
a  state  of  distress  or  embarrassment  as  would  probably  in- 
duce a  man  to  agree  to  hard  and  oppressive  terms  of  a  prof- 
fered loan  in  order  to  relieve  his  wants.  His  condition  was 
not  that  of  a  debtor  pressed  by  his  creditora  and  his  property 
about  to  be  sacrificed  by  forced  sales  or  his  person  imprison* 
ed  and  whose  anxiety  or  eagerness  to  obtain  the  means  of 
relief  would,  in  some  measure,  deprive  him  of  the  fecul^  of 
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aetfaig  and  judging  with  the  coolness  and  deliberation  which 
belMgs  to  a  free  agent  His  incentiTe  was  of  another  kind ; 
not  one  arising  from  distress  and  pecuniary  embarrass- 
ment, but  from  a  desire  to  engage  in  a  profitable  enterprize 
with  the  confident  hope  of  large  gains*  There  was  time 
for  calculation  and  reflection ;  and  if  he  found  the  terms  of  a 
loan  and  the  responsibilities  he  must  assume  to  obtain  it 
greater  than  his  anticipated  profits  would  warrant,  he  had 
only  to  reject  the  terms  and  abandon  the  undertaking.  A 
person  in  this  situation  taking  up  a  loan  for  such  purposes  and 
upon  terms  which  may  appear  to  be  exhorbitant  yet  founded 
upon  calculation  and  the  free  exercise  of  his  own  judgment, 
however  the  statute  against  usury  may  be  violated,  cannot 
be  said  to  be  imposed  upon  by  the  lender  or  to  have  had  an 
advantage  taken  of  his  necessities.  It  is  not  the  case  of  dis- 
tX9Bs  on  <me  side  which  the  law  can  notice  and  of  undue  in* 
fiuence  and  oppression  on  the  other :  RamdfotUnn  v.  Parker^ 
6.  Mad.  C.  R.  6. ;  and  in  this  respect  I  think  it  is  clearly 
distinguishable  firom  Brtmme  v.  O^Dea^  1.  Sch.  &  Lef.  115.  ; 
Drew  V.  Power^  lb.  182. ;  and  MoUoy  v.  /rotfi,  lb.  310. ;  and 
others  of  this  class  which  are  reviewed  in  Moore  v.  M*Kayi 
where  the  able  judge  who  then  presided  in  the  Chancery  of 
Ireland  concludes  by  saying  '*  that  he  considered  himself 
as  duly  applying  the  protective  policy  of  the  court  and  as  act- 
iiig  in  consistency  with  all  preceding  judgments,  when  he 
decides  that  to  induce  the  interference  of  the  court,  there 
must  be  some  evidence  or  legal  presumption  of  the  loan 
beii^  used  as  a  means  of  restraint  or  undue  influence  to 
obtain  an  unjust  profit.'' 

I  consider  this  a  sound  conclusion  and  which  may  be  ap- 
plied to  the  present  case.  And  as  there  is  no  such  evidence 
before  me  and  as  I  consider  there  can  be  no  such  legal  pre- 
Bomption  from  the  nature  of  this  particular  case,  there  is  no 
ground  for  relieving  the  complainant's  testator  from  the  por- 
tion of  the  bond. 

This  disposes  of  the  objections  which  go  to  the  avoidance 
of  the  bond.  Still,  supposing  it  valid,  there  is  then  another 
point  insisted  upon  by  the  complainants  as  a  ground  for  par- 
tial relief  against  the  defendant  Lenox — and  it  is  this :  that 
he  should  be  left  to  look  to  Edward  H.  Nicoll  and  Robert 
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1M4.      Smith  for  the  proceeds  of  the  temi  TrUch  were  taken  out  of 
the  store  and  delivered  to  tfaem,  and  that  the  amouot  should 
be  credited  on  the  bond  or  set  off  against  the  balance  doe* 
There  is  no  foundation  for  this  claim.     Mr.  Lenox  had  the 
whole  cargo  in  his  possession  and  under  his  control  fcr  the 
security  of  his  debt ;  but  being  more  than  aoificie»t  to  pay 
him  he  was  willing  to  part  widi  a  portion  of  the  property. 
The  complainant,  Francis  H.  Nicoll,  in  his  capacity  of  eM- 
cutor,  accordingly  secured  the  duti^  on  a  part  and  by  a  pow« 
er  of  attorney  authorised  his  name  to  be  used  in  that  way. 
Custom-house  pennits  were  obtained  by  his  means ;  and  by 
virtue  of  such  permits  and  under  his  authority  a  portion  of 
the  goods  were  delivered  from  the  store  and  passed  into  the 
hands  of  the  persons  named.    It  was  immaterial  to  Mr. 
Lenox  who  received  Ae  property ;  and  under  the  circum- 
stances  disclosed  by  the  pleadings  and  according  to  the 
proofs  m  the  cause  he  cannot  be  made  liable  to  account  for 
it.    Besides,  I  think  it  is  rery  clear  that  the  agreement  be* 
tvireea  (he  parties  and  Haggerty,  Austin  6c  Co.  removes  all 
difficulty  on  this  point.    It  recognizes  Mr.  Lenoxes  right  to 
be  paid  in  fiili  out  of  the  procei^  of  the  remainder  of  die 
goods  put  into  their  hands  for  sale ;  and  it  was  entered  into 
after  a  full  knowledge  of  all  the  &ot8  in  relation  to  the  goods 
which  had  gone  into  the  hands  of  Edward  H.  Nicoll  add  lUv 
ben  Smith.    The  testimony  of  Mr.  Haggerty  has^lso  an 
ianportant  bearing  upon  this  point.    . 

The  bill  must  be  dismissed  as  to  the  defendant  Robert 
Lenox :  but  being  exhiUled  by  executors  and  not  widioOt 
some  reason  furnished  by  the  appearance  of  the  transaction 
with  their  testator,  the  defendant  must  bear  his  own  costs. 
The  bill  must  likewise  be  dismissed  as  against  Messrs.  Hag- 
gerty»  Austin  &  Co.,  but  with  costs  to  be  paid  by  the  com* 
plainants  or  out  of  any  funds  belonging  to  them  in  the  hands 
of  these  defendants.  As  they  are  mere  stake^holders,  tfaey 
are,  at  all  events,  entitled  to  their  costs. 

With  respect  to  the  other  two  defendants  Edward  H.  Ni- 
coll and  Robert  Smith :  it  has  been  submitted  whether  the 
bill  should  be  retained  against  them  for  the  purpose  of  ad- 
justing the  accounts  between  them  and  the  complainaiits  ss 
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executors  ?  although  the  bill  does  not  appear  to  have  been 
framed  for  this  purpose,  yet  the  specific  relief  prayed  for 
embraces  the  subject  of  the  teas  in  the  hands  of  Robert 
Smith  ;  and  as  the  general  prayer  for  such  and  further  relief 
as  the  nature  of  the  case  may  require  is  in  the  conjunctive, 
any  thing  in  addition  to  the  specific  relief  which  is  prayed 
for  and  not  inconsistent  with  it  and  which  the  case  made  by 
the  bill,  will  warrant,  may  be  decreed,  I  am  inclined  to  think 
that  the  adjustment  of  Robert  Smith's  accounts  are  within 
the  scope  of  the  bill.  Edward  H.  Nicoll  appears  to  be  a  ne- 
cessary party  to  the  taking  of  such  accounts.  I  shall  retain 
the  bill  for  this  purpose  ;  and  order  a  reference  according- 
ly — ^reserving  the  question  of  costs  between  these  parties 
and  all  further  directions. 
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WiLUs  and  others  v.  Corlibs  and  others. 


Th«  eoQft  doM  not  •ppotat  •  raeeivflluiier  re«I  eautt  before  the  hearlnf ,  ttnlMi  tbert  If 
•vldeace  of  fraud  in  obtaining  poubmIob  or  iiMcial  clrcnmatancaa  to  allow  a  neceaajty 
to  pnmxre  the  property  p«admle  liu, 

TJie  aodety  of  fiienda  hold  real  eatate  (Meetin^bouiei  &e.)  hf  trnateea,  never  baving  been 
feMorporated.  A  aetatam  takea  place  in  the  congregation  ;  two  paitiea  are  formed  ;*and 
aamany  trnateea  belong  to  one  pltrty  aa  to  another.  One  aide  wlthdrawa,  and,  clalja- 
lug  to  bold  the  original  (blth  of  the  aoclety,  file  a  bill  for  a  receiver  and  to  reatraln  the 
partlee  in  poaaeaalOB,  Ac  No  charge  ia  made  of  danger,  frand  or  Incsponalbllltir. 
Motloa  fiv  a  raedver,  upon  the  matter  of  the  biU  and  a^darita  In  oppedtlon,  denied 
with  coals. 


Motion  for  a  receiver  of  real  estate,  upon  the  matter  of  the  ^coMmrji^ 
bill  before  answer,  but  which  was  met  by  affidavits  on  the    *  \b^ 
part  of  the  defendants.  w*v^ 

The  subject  matter  of  controversy  in  this  cause  was  the  real  Jleoemr* 
estate  belonging  to  the  society  of  friends  in  the  city  of  New-^ 
York ;  consisting  of  two  meetinghouses,  a  schoolhouse  and 
other  buildings  and  a  cemetery  or  burying  ground.  The 
difficulty  had  grown  out  of  the  dissention  which  occurred 
in  the  society  between  the  parties,  usually  denominated,  by 
way  of  distinction,  ^Orthodox  **  and  "Hicksiu:*  It  had  led 
to  a  separation  in  several  of  their  meetings  within  the  Uni- 
Vol.  II.  36 
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ted  States ;  and  in  the  month  of  May  one  thousand  eight 
hundred  and  twenty  eight  a  separation,  from  this  cause,  took 
place  in  the  New  York  yearly  meeting,  and  which  was  short- 
ly afterwards  followed  by  separation  in  the  subordinate 
quarterly  and  monthly  meetings. 

The  society  of  friends,  unlike  most  other  religious  societies 
possessing  property,  had  never  been  incorporated  by  law ; 
and  the  property  in  question  was  not,  therefore,  held  by  a 
body  corporate,  but  by  individuals  as  trustees  and  in  whose 
names  the  legal  title  was  vested.  The  trusts  upon  which 
they  held  appeared  to  be  substantially  these,  namely,  to  per- 
mit the  meeting  houses  to  be  used  for  public  or  private  wor- 
ship under  the  direction  of  the  monthly  meeting,  so  called; 
allow  persons  appointed  by  the  monthly  meeting  to  enter  up- 
on the  real  estate  ;  to  alter  or  erect  buildings,  rent  them,  and 
receive  the  rents  for  the  use  of  the  monthly  meeting,  and  if 
the  monthly  meeting  should  at  any  time  nominate  other  trus- 
tees in  the  place  of  those  holding  the  title,  then  to  convey  the 
property  to  such  new  trustees,  and  if  any  one  or  more  of  the 
trustees  should  be  declared  by  the  monthly  meeting  to  be  out 
of  unity  or  church  fellowship,  he  or  they  should  be  thence- 
forth disabled  from  serving  and  thereupon  should  release  or 
convey  all  his  or  their  legal  estate  in  the  property  in  such 
manner  as  the  monthly  meeting  should  direct  of  require. 

It  is  to  be  remarked  that  the  monthly  meeting  here  spoken 
of  is  one  of  the  subordinate  judicatories  of  the  society  in  its 
form  of  church  government  and,  as  such,  entitled  to  the  equi- 
table and  beneficial  ownership  of  all  the  property  or  tempo- 
ralities of  the  society  situated  within  its  bounds  or  jurisdic- 
tion. The  monthly  meetings  in  New  York,  having  this  own- 
ership and  control  over  the  property,  had  been  in  the  habit, 
from  time  to  time,  of  appointing  a  property  committee  to  take 
charge  of  its  rights  and  interests  in  the  real  estate,  manage 
the  same  and  receive  the  rents  and  profits. 

When  the  secession  took  place  in  the  year  one  thousand 
eight  hundred  and  twenty  eight,  there  were  six  trustees  and 
a  property  committee  ;  and  of  the  trustees,  there  were  three 
of  each  party.  The  portion  of  the  society  called  *'Hick- 
sites" — and  which  was  by  far  the  la^-gest  part — remained  in 
possession  of  all  the  property  ;  and  had  since  had  the  exclo- 
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sive  use  and  possession  of  the  real  estate  aforesaid,  except 
the  cemetery,  which  had  been  used  in  common  as  occasion 
required  and  without  impediment  or  interruption  from  ei- 
ther. 

Ever  since  this  controversy  in  one  thousand  eight  hundred 
and  twenty  eight,  each  party  had  gone  on  separately  in  the 
observance  of  all  the  rules  of  the  society  of  friends,  in  re- 
gard to  discipline,  the  mode  of  worship,  the  manner  of  church 
government ;  at  the  regular  stated  periods,  they  had  sepa- 
rately held  yearly  and  subordinate  quarterly,  monthly  and 
preparative  meetings ;  and,  inasmuch  as  there  could  be  but 
one  monthly  meeting  and  so  far  as  regarded  the  beneficial 
interest,  both  parties  claimed  to  be  the  regularly  constituted 
and  only  true  monthly  meeting  and  entitled  to  the  use  and 
enjoyment  of  the  property. 

The  Hicksite  party,  being  left  in  the  actual  possession  of 
the  property,  had,  since  one  thousand  eight  hundred  and  twen- 
ty eight,  made  some  change  of  trustees  as  well  as  of  the 
property  committee ;  and  the  parties  against  whom  the  bill 
was  filed  were  the  persons  who  acted  in  these  capacities  un- 
der the  authority  and  by  the  appointment  of  the  Hicksite 
monthly  meeting.  The  complainants  were  two  of  the  per- 
sons who  had  been  trustees  at  the  time  of  the  secession  and 
who  were  of  the  "Orthodox'*  party  and  who  also  constituted 
the  property  committee  since  appointed  by  the  monthly 
meeting  of  that  party.  They  filed  the  bill  on  behalf  of  them- 
selves and  the  other  members  of  such  monthly  meeting. 
The  object  of  it  was  to  establish  their  right  as  such  trustees ; 
and  they  prayed  that  the  court  would  decree  them  to  be  the 
monthly  meeting  of  friends  as  it  existed  prior  to  the  separa- 
tion and  that  the  regular  members  thereof  for  the  time  being 
in  their  social  and  collective  meeting  capacity,  might  be  deem- 
ed and  decreed  to  be  the  true  and  lawful  cestuisque  tinistViuA  for 
whose  benefit  the  real  estate  before  mentioned  was  held ;  also, 
that  the  defendants  might  be  restrained  from  intermeddling  in 
the  concerns  thereof  until  they  should  submit  themselves  to  the 
settled  order  and  discipline  of  the  meeting  and  be  restored 
to  their  rights  as  members ;  as  well  as  for  an  account  of  the 
rents  and  profits  against  the  defendants  and  that  those  of  them 
who  were  trustees  might  be  decreed  to  convey,  &c. ;  and 


1384. 

WILLIS 
COBLIXS. 


M4  CASES  IN  THE 

1884.       for  a  reeeiver  in  the  meantime  to  take  charge  of  the  estate 
^Jj^^^     and  receive  the  rents  and  preserve  the  property  until  an  ad- 
I,,        justment  and  decision  could  be  had. 

OOXLISS. 

Mr.  H.  Ketchum  and  Mr.  O.  Wood  for  the  complainants. 

Mr.  C.  C.  King,  Mr.  D.  Lord  and  Mr.  Storrs  for  the  defen- 
dants. 

"^^TmS^^^'  The  Vice  Chakcellor  :— This  motion  has  given  rise  to 
an  elaborate  discussion  of  questions  which  the  cause  is  cal- 
culated to  present  when  it  shall  be  brought  to  a  hearing  upon 
the  merits ;  but  upon  which  I  do  not  deem  it  necessary  to  ex- 
press any  opinion  in  this  stage  of  the  suit :  for  this  motion 
can  very  properly  be  disposed  of  without  going  into  a  parti- 
cular examination  of  the  grounds  of  the  bill  or  the  state* 
ments  made  in  opposition. 

It  is  only  necessary  to  observe  at  present  that  the  complain- 
ants state  and  insist  that  the  monthly  meeting  of  which  they 
are  members  and  the  quarterly  meeting  to  which  they  are 
subordinate  and  the  yearly  meeting  which  they  recognize 
and  to  which  they  adhere,  are  the  legitimate  meetings  com- 
posing the  true  society  of  friends,  and  they  charge  that  the 
defendants  and  those  with  whom  they  are  in  unity  are  sece- 
ders  who  have  separated  themselves  from  the  society  and 
departed,  as  they  believe,  from  some  of  its  ancient  doctrines. 
And,  with  respect  to  the  separation  and  its  attending  circum- 
stances during  the  sitting  of  the  yearly  meeting  in  the  month 
of  May  one  thousand  eight  hundred  and  twenty  eight,  the 
explanation  ^nd  statement  of  the  defendants,  by  way  of  re- 
butting the  allegations  in  the  bill,  go  to  show  that  the  sepa- 
ration was  premeditated  and  voluntary  on  the  side  of  the 
complainants  and  contrary  to  the  usages  and  order  of  the  so- 
ciety ;  and  they  deny  that  the  yearly  meeting  withdrew  or  re- 
moved its  sittings  from  the  house  in  which  it  had  commenced 
and  on  the  contrary  say  that  the  "orthodox"  party  havingsece- 
ded,  the  yearly  meeting  there  convened  regularly  proceeded 
in  its  business,  appointed  its  clerk  and  finally  adjournedto  meet 
again  at  the  usual  time  and  place  the  next  year  and  that  it 
had  ever  since  continued,  from  year  to  year,  to  hold  its  sit- 
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^ngs  at  the  stated  time  and  place  according  to  the  establish- 
ed usage  and  practice  of  the  society ;  also  that  in  like  man- 
ner after  the  withdrawal  of  the  orthodox  party  from  the  sub- 
ordinate quarterly  and  monthly  meetings^  those  meetings  had 
been  regularly  held  and  continued ;  and  the  defendants,  there- 
fore, denied  that  the  monthly  meeting  of  New  York  had  been 
excluded  from  the  meeting  houses  since  the  secession  or  that 
the  defendants,  as  trustees,  disclaimed  to  hold  the  real  estate 
for  the  use  of  the  monthly  meeting  or  had  denied  the  right  of 
such  meeting  to  receive  the  rents  and  profits  or  possession 
and  enjoyment  of  the  property.  And  they  further  said, 
that  the  annual  net  income  of  rents  had  not  exceeded  three 
hundred  dollars,  and  which  had  been  applied  towards  sup- 
porting the  schools  maintained  by  the  monthly  meeting  to 
which  they  belong. 

The  religious  belief  and  fundamental  doctrines  of  tho  so- 
ciety, as  understood  by  the  complainants,  are  set  forth  in  the 
bill ;  and  the  defendants,  by  way  of  answer  to  the  charge  of 
entertaining  false  views  and  doctrines,  as  inculcated  by  Elias 
Hicks,  of  whom  they  are  alleged  to  have  been  the  followers 
and  adherents,  also  give  a  summary  of  their  belief  and  the 
doctrines  held  by  the  fnembers  of  the  meetings  to  which  they 
belong — and,  upon  comparison^  it  will  be  found  they  do  not 
difler  in  any  important  particular.  Although  their  creeds 
may  be  somewhat  differently  expressed,  yet  they  are  substan- 
tially and  virtually  the  same.  And,  on  this  subject,  whatev- 
er  dissentions  may  heretofore  have  been  produced  by  a  dif- 
ference of  opini(ni,'there  would  really  appear  to  be  no  room 
at  this  day  for  dissertation  or  controversy. 

I  am  bound  to  believe  that  the  solemn  declarations  made 
by  the  parties  of  their  religious  belief  are  made  in  all  since- 
rity and  truth ;  and  I  had  hoped,  after  this  public  and  recip- 
rocal avowal  of  their  sentiments  on  a  subject  of  such  great 
concern  and  in  which  they  are  found  so  nearly  to  agree  as 
scarcely  to  leave  a  shadow  of  difference  perceptible  that, 
laying  aside  all  party  distinction  and  acting  in  a  spirit  of  for- 
giveness and  charity  towards  each  other,  they  would,  after  a 
season,  have  come  together  in  christian  fellowship  and  form- 
ed again  a  united  society-^r  if  that  were  a  thing  not  to  be 
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accomplished,  that  they  would  at  least  have  adjusted  their  dif- 
ferences in  respect  to  the  property,  without  further  litigation* 
Indulging  in  this  hope,  I  have  forborne  a  decision  of  the  mo- 
tion for  an  unusual  length  of  time ;  and  I  could  still  wish — 
and  if  my  recommendation  can   be  of  any  avail,  I  would 
most  earnestly  recommend — an  amicable  settlement  by  com- 
promise of  this — I  bad  almost  said,  unnatural  controversy 
respecting  property,  upon  such  equitable  and  just  principles 
as  I  am,  sure  can  be  suggested  by  many  sensible  and  good 
men  to  be  found  among  both  parties.     It  is,  however,  the  bu- 
siness of  the  court  to  do  more  than  offer  its  recommendation: 
when  called  upon,  it  must  decide ;  and  I,  therefore,  proceed 
to  dispose  of  the  present  motion. 

It  cannot  but  be  perceived  that  the  great  question  in 
reference  to  the  property  is:  which  is  the  true  monthly 
meeting  7 

For  the  present  purpose,  I  assume  there  cannot  be  two 
monthly  meetings  within  the  same  bounds  or  jurisdiction  and 
both  be  entitled  to  the  same  property.  The  trusts  upon 
which  the  estate  is  held,  recognize  but  one  and  admit  of  no 
partition  or  apportionment  of  the  property  among  several, 
unless  by  mutual  consent.  Where  two  such  meetings  are 
formed,  one  of  them  must  be  spurious.  Here,  however, 
there  are  two,  each  claiming  to  be  the  true  monthly  meeting 
and  denying  the  legitimacy  of  the  other.  Both  parties  as- 
sert their  claims  and  make  these  denials  with  equal  confi- 
dence ;  and  the  question  of  right  between  them  remains  to 
be  determined.  The  cause  is  not  vet  in  a  situation  to  enable 
the  court  to  ascertain  and  decide  which  set  of  trustees  is  to 
hold  the  title  or  which  committee  shall  have  the  right  to  man- 
age and  control  the  use  of  the  property. 

The  defendants,  as  trustees  and  as  such  committee,  have 
the  present  possession  and  assume  the  exercise  of  rights  in 
those  capacities.  Believing  themselves  to  be  the  rightful 
trustees  and  managers,  they  take  care  to  preserve  the  proper- 
ty as  their  own ;  and  there  is  neither  proof  nor  allegation 
before  me  of  the  danger  to  it  from  acts  of  waste  or  destruc- 
tion by  the  defendants  or  any  apprehension  of  injury  in  con- 
sequence of  the  property  being  in  their  possession  or  under 
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their  control  pending  the  litigation.  Nor  is  it  alleged  that 
the  defendants  drre  irrespon3ible  men  and  unable  to  make 
good  the  loss  of  rents  to  the  complainants,  if  they,  the  de- 
fendants, should  be  decreed  to  account  for  the  rents  which 
they  may,  in  the  meantime,  receive.  Under  circumstances 
like  these,  it  appears  unnecessary  to  appoint  a  receiver,  nor 
would  such  appointment  be  consistent  with  the  principles  by 
which  this  court  is  governed.  Chancellor  Kent  has  remark- 
ed that  the  exercise  of  the  power  of  appointing  a  receiver 
must  depend  upon  sound  discretion  and  in  n  case  in  which  it 
must  appear  to  be  fit  and  reasonable  that  some  indifferent 
person  should  take  charge  of  the  property  for  the  greater 
safety  of  all  the  parties  concerned :  Verplanck  v.  Caines^ 
1.  J.  C.  R.  58.  The  court  looks  to  the  security  and  preser- 
vation of  the  property  and  ought  not  to  interfere  pending  the 
litigation  when  the  plaintiffs'  right  is  not  perfectly  clear  and 
the  property  itself  or  the  income  arising  from  it  is  not  shown 
to  be  in  danger.  This  was  considered  by  Chancellor  San- 
ford  to  be  the  true  principle  which  should  govern  the  court 
in  the  exercise  of  its  discretion  upon  these  motioLs:  Orphan 
Asylum  v.  M^Cartee,  I.  Hopk.  Rep.  429. ;  and  it  is  acknowl- 
edged to  be  the  rule  in  several  of  the  English  cases  that  thei'e 
must  be  some  evil  actually  existing  or  some  evidence  of  dan- 
ger to  the  property  or  a  strong  special  case  of  fraud  in  the 
defendant  clearly  proved  to  induce  the  court,  in  this  stage  of 
the  cause,  to  take  the  property  under  its  care :  Hugonin  v. 
Basely,  13.  Ves.  105. ;  Middkion  v.  Dodstvell,  lb.  266. ; 
Uoyd  V.  Passinghanif  16.  lb.  09.  In  another  case,  in  the 
Irish  chancery,  it  has  been  observed,  that  such  an  interfer- 
ence is,  to  a  certain  extent,  giving  relief — in  fact,  depriving 
defendants  of  a  present  use  and  enjoyment  of  the  estate  and, 
so  far,  a  decision  pro  tempore  against  them  ;  and,  therefore, 
without  some  strong  necessity,  the  court  ought  not  to  do  any 
act  to  disturb  the  existing  possession  until,  from  a  view  of 
the  whole  case  and  by  a  regular  adjudication,  it  can  pass 
upon  the  right:  Houlditch  v.  Lord  DonegalU  I-  Beatty's 
Rep.  402. 

It  has  been  urged  in  argument  upon  the  present  motion 
that  this  is  a  case  in  which  a  difficulty  has  occurred  a^nong 
trustees  who  were  vested  with  the  legal  title  and  that  a  por- 
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lion  of  them  are  excluded  by  their  co-trustees— -and  this  10 
such  an  abuse  as  to  require  the  immediate  interference  of 
the  court  in  respect  to  the  safety  of  the  property;  and  that 
the  defendants,  who  were  trustees,  should  have  applied  to 
this  court  for  directions  or  by  bill  of  interpleader,  instead  of 
assuming  to  act  for  themselves  in  making  conveyances  of 
the  property  to  others  and  which  they  could  not  lawfully  do. 
Whether  this  be  so  or  not  depends  altogether  upon  the  main 
question,  namely,  which  is  the  monthly  meeting  entitled  to 
stand  as  cestuis  que  trust  of  the  property  7  And  if  the  one 
which  the  defendants  represent  is  entitled,  it  had  the  power, 
according  to  the  trust,  of  declaring  such  of  the  trustees  as 
were  not  in  unity  with  it  incompetent  to  serve  and  of  appoint- 
ing others  in  their  place  ;  while  a  refusal  on  the  part  of  snch 
disqualified  trustees  to  convey  to  others  so  appointed  would, 
of  itself,  have  been  a  breach  of  trust.  Hence,  to  say  there 
has  been  an  improper  exclusion  and  an  abuse  of  the  trust  in 
this  respect  on  the  part  of  the  defendants,  acting  under  the 
authority  of  a  monthly  meeting,  is  to  determine  the  question. 

After  all,  it  comes  back  to  the  only  inquiry  which  I  ap- 
prehend can  be  made  in  this  stage  of  the  cause :  is  there 
danger  to  the  property — ^in  other  words,  is  there  evidence 
of  fraud  in  obtaining  the  possession  or  any  special  circum* 
stances  to  render  it  necessary  for  the  preservation  of  the  pro- 
perty joenifente  lite  or  proper  in  the  exercise  of  a  sound  dis- 
cretion for  the  interference  of  the  court  in  this  summary 
manner? 

As  there  is  scarcely  a  color  or  pretence  for  this  applica- 
tion on  any  of  the  above  grounds,  I  must  refuse  it  with  costs.. 
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Oaajadgment  creditor**  bill,  this  court  will  not  go  into  tbe  validity  of  tbe  judgioeiit. 
TlM  court  of  Imw  wherein  it  was  obtained  ii  tbe  proper  tribunal  to  upbold  or  let  it  aaide. 
Debttm  made  an  aasignment  to  truetees  for  creditors,  wbicb  contained  a  clause  constnic- 

tlTely  fraadulaot    Tbe  trustees  reassigned  all  tbe  property  to  tbe  assignors,  wbo  tben 

■lade  anotber  assignment  to  tbe  same  trustees,  wbicb  was  unobjectionable  on  its  face. 

A  judgment  creditor  flied  u  bill  some  days  after  tbls  second  assignment  was  executed. 

Tbe  court  sostalDed  tbe  latter  assignment. 


On  the  third  day  of  July  one  thousand  eight  hundred  and  Fehruary  4. 
tiiirty  two,  the  defendants  William  C.  Woolsey,  Benjamin      18^4. 
Poor  and  Erastus  D.  Converse  made  an  assignment  for  the^^^^   ^^ 
l)enefit  of  creditors  and  wherein  the  other  defendants,  Cort-  Creditor* 
landt  Palmer,  Jonathan  Trotter  and  Richard  Bartlett,  wereJvdgmeni* 
the  trustees.  fSS. 

Sometime  in  the  month  of  November  one  thousand  eight  ^^ 
hundred  and  thirty  two  the  parties  who  had  made  the  as« 
sigoment  were  advised  that  the  validity  of  a  similar  assign- 
ment had  been  lately  impeached  in  this  court  (Wakeman 
V.  Grover,  4.  Paige's  C.  R.  23,  and  in  Error  IL  Wend.  187 ) ; 
and,  therefore,  and  on  on  the  ninth  day  of  the  same  Novem- 
ber and  under  the  advice  of  counsel  the  assignees,  Palmer, 
Trotter  and  Bartlett  reassigned  the  property  vested  in  them 
to  the  debtors  Woolsey,  Poor  and  Converse  ;  who,  on  the 
next  day  made  a  new  assignment  to  the  same  persons  as 
trustees.  This  last  assignment  was  good  on  its  face ;  where- 
as the  former  had  contained  trusts  which  would  have  been 
considered  fraudulent  against  creditors. 

The  complainants  were  judgment  creditors  of  Woolsey, 
Poor  and  Converse ;  and  had  issued  an  execution,  which 
was  returned  unsatisfied.  Their  judgment  had  been  obtain- 
ed upon  a  confession  signed  by  Benjamin  Poor  alone  in  an 
action  commenced  by  original  writ.  They  filed  their  bill 
in  this  court  on  the  fourth  day  of  December  one  thousand 

Vol.  II.  37 


990 


CASES  IN  THB 


1884. 


HONJB 

0. 

W00L6ET. 


eight  hundred  and  thirty  two  (twenty  three  days  after  the 
second  assignment  had  been  executed)  for  the  purpose  of 
discovering  property  and  alleging  fraud  in  whatever  assign- 
ments had  been  made^-claiming  a  discovery  and  copies  of 
all  such  assignments. 

The  question  for  the  court  was  upon  the  effect  of  the  new 
assignment ;  and  the  defendants  were  desirous  of  raising  a 
point  upon  the  validity  of  the  judgment. 

Mr.  /.  Anthon  for  the  complainants* 

Mr.  W.  S.  Johnson  for  the  defendants. 


October  6.  ^^b  Vice-chancellor  : — It  is  not  necessary  I  should 
examine  the  objections  raised  against  the  validity  of  the 
complainants'  judgment.  They  more  properly  belong  to  the 
court  of  law,  where  any  irregularity  in  the  manner  of  ob- 
taining the  judgment  or  any  fraudulent  and  collusive  means 
resorted  to  for  the  purpose  can  be  examined ;  and  if  found 
to  exist,  the  judgment  will  be  set  aside.  The  court  render- 
ing the  judgment  is  best  able  to  determine  what  is  irregular 
and  how  far  its  process  has  been  abused ;  and  if  a  defendant 
wishes  to  avoid  the  effect  of  a  judgment  improperly  render- 
ed against  him,  the  application  should  be  made  to  the  court 
of  law — as  was  done  in  the  case  of  Grazebrook  v.  M'^Credte^ 
9.  Wend.  437.  If  he  does  not  take  this  course,  but  suffers 
the  judgment  to  stand  and  at  the  same  it  appears  by  the  re- 
cord to  be  a  judgment  against  the  party  who  is  brought  into 
this  court,  I  am  inclined  to  think  it  is  not  the  business  of  this 
court  to  enquire  beyond  the  record  into  the  means  by  which 
it  was  obtained. 

Taking  the  judgment  upon  which  the  bill  in  this  cause 
was  founded  to  be  a  regular  and  valid  one  in  every  respect, 
and  there  seems  to  be  no  grouhd  for  sustaining  the  present 
bill. 

The  object  of  it  is  to  reach  property  in  the  hands  of  the 
assignees  as  property  still  belonging  to  the  judgment  debt- 
ors. Their  first  assignment,  made  on  the  third  day  of  July 
one  thousand  eight  hundred  and  thirty  two,  was,  as  to  credi- 
tors and,  according  to  recent  decisionSt  constructively  firaa- 
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dulent  upon  its  face.  Apprehending  it  would  be  attacked,  1884. 
in  consequence  of  the  chancellor's  decision  in  the  case  of 
Wakeman  v.  Grover  and  Gunn^  the  assignees  released  and 
reconvcyed  to  the  assignors  all  the  property  embraced  in  woolbbt. 
the  assignment,  to  the  end  that  a  fresh  one  might  be  made, 
which  should  replace  the  property  in  the  hands  of  the  same 
assignees,  free  from  the  objectionable  conditions  contained 
in  the  former*  These  transactions  appear  to  have  taken 
place  on  the  ninth  and  tenth  days  of  November  one  thou- 
sand eight  hundred  and  thirty  two ;  and  the  complainants' 
bill  was  not  filed  until  the  fourth  day  of  December  following. 
Notwithstanding  the  latter  assignment  is  absolute  in  its 
terms  and  made  in  trust  for  the  benefit  of  creditors  and, 
therefore,  founded  upon  an  apparently  sufficient  considera- 
tion, still,  it  is  insisted,  that  the  same  is  inefiectual  to  pass  a 
▼alid  title  to  the  assignees ;  and  also,  that  inasmuch  as  the 
first  assignment  was  voidable  at  the  instance  of  creditors, 
none  but  a  voidable  transfer  could  be  made  to  the  assignors 
and,  of  course,  no  better  title  could  be  conveyed  by  them  to 
assignees  and,  consequently,  the  last  assignment  was  sub- 
ject to  the  same  objection  which  might  have  been  taken  to 
the  first  and  equally  liable  to  be  set  aside. 
I  The  distinction  between  void  and  voidable  must  be  at- 
tended to  in  considering  this  question.  A  deed  or  instru- 
ment utterly  void  is  as  one  which  never  existed.  It  passes 
nothing — confers  no  right  or  title  upon  the  party  named  as 
a. grantee — ^and  is  of  no  efiect  as  between  the  immediate 
parties  to  it;  but  an  instrument  or  deed  fraudulent  as  to 
creditors  and  purchasers  and  voidable  by  them,  is  neverthe- 
less valid  as  between  the  parties  to  it,  and  the  title  is  deem- 
ed to  have  passed  and  vested  in  the  grantee  or  assignee — 
liable,  indeed,  to  be  divested  at  the  suit  of  a  party  aggrieved. 
However,  until  suit  brought  for  the  purpose,  such  fraudulent 
grantee  may  sell  and  convey  and  a  bona  fide  purchaser  from 
him,  without  notice  of  the  previous  fraud,  will  acquire  a 
ffood  title  against  all  the  world:  Anderson  v.  Roberts^  18. 
J.  R.  515. ;  Bean  v.  Smithy  2.  Mason,  252.  Again : — a 
void  deed  is  mcapable  of  confirmation  or  of  being  made  good 
by  any  subsequent  aci  of  the  party;  while  one  which  is 
merely  voidable  may  be  made  good  by  matter  ex  post  facto. 
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1884.  It  maybe  confirmed ;  and  will  then  be  effectual  for  all  pur- 
^^*^^*^^  poses,  unless  the  rights  of  third  persons  intervene  and  pre- 
^^  vent  it.  Nothing,  I  consider,  is  more  clearly  settled  than 
wooLSBT*  that  an  assignment  constructively  fraudulent  under  the  stat- 
ute or  at  common  law  in  regard  to  creditors  is  voidable  only 
and  not  absolutely  void.  I  had  occasion  to  examine  this 
doctrine  in  the  recent  case  of  Henriques  v.  HonCf  ante,  p. 
120. ;  and  the  principles  there  stated,  adduced  from  former  de- 
cisions, I  must  adhere  to,  until  I  shall  be  better  instructed  by 
the  final  decision  to  be  had  on  the  appeal  in  that  cause. 

In  the  case  I  am  now  considering,  the  first  assignment,  of 
the  third  day  of  July  one  thousand  eight  hundred  and  thirty 
two,  was  not  a  nullity.  It  was  voidable  only  as  between  the 
assignors  and  assignees — the  title  passed  and  a  trust  was 
created  for  creditors  upon  the  trusts  and  conditions  contain- 
ed in  it.  None  of  the  creditors  came  forward  to  accept  the 
property  upon  those  terms ;  and  it  appears  to  me  that  be- 
fore the  rights  of  any  of  the  creditors  had  actually  attached 
as  cestuis  que  trust  under  the  assignment  and  before  any  of 
them  were  in  a  situation  to  acquire  liens  by  virtue  of  judg- 
ments and  executions  returned  and  the  filing  of  bills,  the 
parties  were  at  liberty  to  do  any  further  acts  by  which  the 
assigned  property  might  be  held  by  the  assignees  upon  simi- 
lar trusts,  but  divested  of  the  objectionable  features  of  the 
first  instrument.  If  the  first  assignment  were  capable  of 
confirmation,  then  no  matter  in  what  form  it  may  have  been 
done,  whether  by  a  conveyance  back  to  the  assignors  and 
a  reassignment  by  them  or  by  an  instrument  reiterating  the 
trusts  and  dispensing  with  the  conditions  upon  which  they 
were  to  take  effect.  This  court  will  look  to  the  object  and 
intent  of  the  parties  and  give  effect  to  their  acts  so  as  to 
carry  such  intention  into  effect  wherever  it  is  fair  and  honest. 

The  principles  decided  in  Murray  v.  Riggs,  on  appeal,  15. 
J.  R.  194.  and  Mackie  v.  Cairns^  on  appeal,  5.  Cow.  647., 
in  relation  to  acts  done  in  confirmation  of  the  deeds  of  as- 
signment, support  the  views  I  entertain  upon  this  part  of 
the  case. 

One  of  the  points  made  in  argument  on  the  part  of  the 
complainants  that  no  act  done  by  the  assignees  to  revest  the 
title  in  the  assignors  could  be  available  against  the  creditors, 
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because  the  fraudulent  assignee  had  no  title  as  against  cre- 
ditors and,  therefore,  as  against  them,  could  convey  no* 
thing,  is  confounding  the  distinction  between  void  and  void- 
able deeds.  In  the  latter  cases,  the  assignees  or  grantees 
certainly  have  a  title  as  against  creditors  in  the  first  in- 
stance until  the  creditors  can  take  measures  to  impeach  and 
avoid  the  firaudulent  instrument.  Under  a  fraudulent  as- 
signment, and  from  the  time  it  is  made,  no  trust  results  for 
creditors  at  large ;  and  in  this  consists  the  fallacy  of  such 
an  argument. 

For  these  reasons,  I  am  of  opinion  the  reassignment  of  the 
tenth  day  of  November  one  thousand  eight  hundred  and 
thirty  two,  under  which  the  assignees  held  the  property, 
must  be  deemed  a  valid  assignment ;  and  as  it  embraces  the 
residuary  interest  or  surplus  which  the  assignees  had,  under 
each  of  the  partial  assignments  they  had  previously  made 
for  special  purposes  to  other  persons  and  no  other  property 
of  any  kind  is  discovered  as  belonging  to  the  debtors,  there 
is  no  aliment  for  the  present  bill  against  any  of  the  defend- 
ants.   It  must  be  dismissed  with  costs. 


1884. 


BULLOCK 

V. 

BOTD. 
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A  defeodaat  may  plead  or  aet  up  In  his  answer  a  stated  aceount  to  a  bill  for  an  account 

generally ;  and  this  will  be,  priwMfadet  a  bar  to  any  Auther  accounting :  unless  upon  a 

bill  charging  oror  or  fraud. 
A  party  can  surehaife  and  falsify  ;  but  to  be  allowed  this  be  must  charge  or  show  specific 

•nw. 
If  a  Mil  be  brought  to  Impeach  a  stated  account  and  It  charges  that  the  complainant  has 

BO  coanterpart  of  the  account  and  prays  the  same  may  be  set  forth,  the  defendant  will 

be  obliged  to  do  so  or  annex  It  to  his  answer  or  plea,  even  though  he  sets  up  or  pleads 

a  slated  aceooBt. 


April  U. 
1834. 
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Exception  had  been  taken  to  a  master's  report  allowing 
an  exception  to  an  answer  for  insufficiency.  count. 

The  object  of  the  bill,  so  far  as  there  is  any  present  occa-  PUadingB. 
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1834.  sion  to  refer  to  it,  was  to  ascertain  the  amount  of  one  Wil- 
Ham  Lampson's  indebtedness  to  the  defendants  on  the  tenth 
day  of  November  one  thousand  eight  hundred  and  twenty 

BOTO.  seven,  when  the  complainant  assumed  the  debt  and  entered 
into  a  covenant  to  pay  it.  The  latter  alleged  in  his  bill  that 
it  was  then  represented  by  the  defendants  not  to  exceed 
eight  thousand  dollars ;  while  they  denied  making  such  a  re* 
presentation  and  gave  an  explanation  as  to  how  the  matter 
was — and  then  averred  that  an  account  was  stated  between 
them  and  Lampson  in  July  one  thousand  eight  hundred  and 
twenty  seven,  when  the  balance,  being  ascertained  and  ad- 
mitted, was  settled  by  Lampson  giving  them  his  note.  Also, 
that  this  note  was  brought  into  a  new  account,  embracing 
their  subsequent  transactions  down  to  the  tenth  day^  of  Oc- 
tober one  thousand  eight  hundred  and  twenty  seven,  when 
an  account  was  again  made  up,  the  balance  stated  at  twenty 
seven  thousand  five  hundred  and  ninety  three  dollars  and 
Lampson  signed  an  acknowledgment  at  the  foot  of  its  cor- 
rectness and  of  this  balance  being  justly  due  ;  and  they  aver- 
red that  the  whole  of  such  balance  remained  due  when  the 
complainant  as^sumed  the  debt.  No  accounts  were  set  forth 
prior  to  the  account  of  the  tenth  day  of  October  one  thou- 
sand eight  hundred  and  twenty  seven. 

The  exception  to  the  answer  was  taken  on  the  ground 
of  the  defendants  not  having  set  forth  and  discovered 
their  accounts  with  William  Lampson  from  the  commence- 
ment of  their  dealings  with  him  up  to  the  time  of  filing  the 
answer. 

Mr.  Storrs  for  the  defendants. 


April  28. 


Mr.  /.  W.  Gerard  for  the  complainant 

Tub  Vice  Chancellor  : — The  statements  in  the  answer 
are  undoubtedly  sufficient,  in  the  first  instance,  to  show  a 
stated  account  between  the  debtor  and  creditor ;  and  be- 
tween the  defendants  and  the  present  complainant  it  is  as 
valid  and  binding  as  between  them  and  Lampson. 

in  order  to  entitle  Lampson  or  the  complainant  to  have 
the  accounts  opened,  it  would  be  necessary  that  they  should 
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point  out  errors  or  charge  fraud  in  the  present  or  preceding 
accounts  which  form  the  series  from  the  commencement  of 
their  dealings.     This  has  not  been  done. 

The  principal  allegations  in  the  bill,  upon  the  subject  of 
these  accounts,  are  that  the  complainant  was  informed  by 
Liampson  and  he  believed,  at  the  time  of  the  assumption  of 
the  debt  to  the  defendants,  that  he,  Lampson,  did  not  owe 
them  any  thing  upon  a  just  settlement  of  accounts  or,  at  all 
events,  much  short  of  eight  thousand  dollars,  and  no  ac« 
oount  was  ever  rendered  to  the  complainant  by  the  defend- 
ants of  the  balance  due  to  them  by  Lampson  and  assumed  by 
the  complainant  or  of  said  Lampson's  account  with  them. 
Manifestly,  I  think,  proceeding  upon  the  idea  of  open,  sub- 
ssiting  accounts  between  them ;  and  not  of  accounts  made 
up  and  balances  struct  and  which  were  false  or  erroneous. 
A  defendant  may  plead  or  set  up  in  his  answer  a  stated  ac- 
count to  a  bill  for  an  account  generally.  This  will  be  prima 
facie  a  bar  to  any  further  accounting ;  and  it  will  not  be  en- 
tirely opened,  except  upon  a  bill  for  that  purpose  and  therein 
charging  fraud  or  other  sufficient  cause:  Dawson  w.  Dawson^  1. 
Atk.  1. ;  Sumner  v.  Thorpe^  2.  lb.  1.  A  party  may,  doubt- 
less, be  permitted  to  surcharge  and  falsify,  without  opening 
an  account :  yet,  for  this  purpose,  it  would  seem  to  be  ne« 
cessary  to  charge  some  specific  error  or  omission  in  the  ac- 
count or,  at  all  events,  show  the  accounts  to  be  erroneous : 
Taylor  v.  Hayling^  2.  Bro.  C.  C.  310.  and  in  1.  Cox.  435. ; 
Johnsrm  v.  Curtis^  3.  Bro.  C.  C.  265 ;  Chambers  v.  Groldwin^ 
9.  Vesey,  266. ;  Drew  v.  Power ^  1.  Sch.  &  Lef.  102.  And 
when  a  bill  is  brought  to  impeach  a  stated  or  settled  account 
aod  it  charges  that  the  complainants  had  no  counterpart  of 
the  account  and  prays  the  same  may  be  set  forth,  the  de- 
fendant will  be  obliged  to  do  so  or  annex  it  by  way  of 
schedule  to  his  answer  or  plea,  although  he  pleads  or  sets 
up  in  his  defence  that  it  is  a  stated  account.  The  reason  for 
this  is,  that  without  a  discovery  of  the  account  itself,  the 
complainant  will  have  no  means  of  pointing  out  the  errors 
upon  the  face  of  it,  provided  any  exist :  Hankey  v.  Simpson, 
8.  Atk.  303. 

But  the  present  is  not  a  bill  to  impeach  the  accounts  be- 
tween the  defendants  and  Lampson.    Its  scope  and  object, 
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80  far  as  the  complainant  assumed  Lampson's  indebtedne^f 
is  to  ascertain  the  amount  of  the  same  ;  and  which  depends, 
as  he  alleges,  upon  the  just  settlement  of  the  accounts  be- 
tween them.  The  defendants  undertake  to  answer,  and  it 
is  true,  they  are  bound  to  answer  fully — but  I  think  they  do 
answer  fully  on  the  point  of  indebtedness  and  as  to  its  amotat» 
when  they  say  that  shortly  before  the  complainant  entered 
into  the  engagement  with  them  to  pay  Lampson's  debt»  they 
and  Lampson  accounted  together,  struck  a  balance  which  he 
acknowledged  in  writing  to  be  correct  and  justly  due  to 
them  and  that  the  schedule  annexed  to  their  answer  contain- 
ed the  account  thus  stated.  This  account  must  be  deemed 
correct  and  conclusive,  until  it  is  impeached  for  fraud  or 
error.  Lampson  does  not  appear  to  have  ever  questioned 
the  correctness  of  any  of  the  accounts  or  sought  to  open 
them ;  and  if  the  complainant  would  do  so,  I  consider,  upon 
the  authorities  cited,  he  should  have  framed  his  bill  di&rent- 
ly  or  have  moved  to  amend  it. 

The  case  made  by  the  bill  in  my  opinion  does  not  war- 
rant the  prayer  ''  that  the  defendants  may  set  forth  and  dis- 
cover their  accounts  with  Lampson  from  the  commence- 
ment of  their  dealings  with  him  up  to  the  time  of  filing  the  an- 
swer and  annex  all  such  accounts  to  their  answer.''  It  will  be 
of  no  avail  to  have  a  discovery  of  all  these  accounts,  unless 
the  complainant  can  impeach  or  be  permitted  to  surchai^ 
and  falsify  them ;  and  there  is  no  foundation  laid  for  either 
in  the  bill.  For  these  reasons  and  upon  this  ground  the  ex- 
ception to  the  answer  should  have  been  disallowed. 

I  must  overrule  the  master's  report  No  costs  are  asked 
by  either  party  against  the  other. 
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Thk  Coon  hu  ccmciirTent  jniledictloii  to  compel  cootribution,  in  regard  to  a  puMie 
■cat,  as  bctwe«D  the  owner  of  the  fee  and  hie  tenant  hokUog   part«  who  coTeaanti 
te  pmj  aaeeannenta  bat  who«e  name  does  not  appear  on  the  commlmioaeri  report. 

W.  leaMd  loU  of  land  la  New  York  to  C.  The  latter  covenanted  to  pay  taxes,  rates  bar- 
tbsas,  serrkes,  works  and  impositions,  Itc.  which  might  be  Imposed  or  ordered  to  be 
done,  Jfcc  W.  (the  Isndlord)  wss  owner  of  a  larger  acfjacent  range  of  lots.  An  esti- 
ante  and  assesmeat  took  place  during  the  term  for  opening  a  public  square.  A  part 
of  W*s  land  (not  leased)  was  required  for  the  purpose,  while  a  larger  part,  including  the 
leased  lots  was  not  wanted.  The  commissioners,  in  estimating  benefit  and  advantage, 
had  eateaJated  the  lots  of  W.  separately  and  sscertained  the  benefit  to  him,  by  reason 
of  his  Interest  ta  the  lots  not  taken  above  the  Iocs  for  those  taken  at  93844.  The  tenant 
(Cs)  name  did  not  appear  upon  the  commissioners  proceedings  or  documents.  Their 
lepoft  was  oiade  up  by  the  eorporation-coansel,  in  the  aggregate  of  benefit  over  excess 
and  not  la  detail  agreeably  to  the  commissioners  calculations  while  the  benefit  to  the 
premises  aoder  lease  was  smfiwed  by  the  commissioners  in  their  calculations,  with 
the  rest,  agaiast  W.  at  $13^9.  W.  filed  a  bill  against  C.  for  contribation.  A  general 
damarrer  was  int^posed ;  which  was  overruled  and  an  intimation  givea  that  the  ten- 
ant might  be  held  liable  to  contribute  towards  the  t3944. ,  but  that  the  complainant 
woaM  not  be  aDowetf  togo  oat  of  the  commtaiionefs  report  and  coaseqaently  might  not 
to  go  into  parol  proof,  but  must  rest  on  the  report. 


On  the  firat  day  of  February  one  thousand  eight  hundred    .^, .  . 
and  twenty  five,  the  complainant  demised  and  leased  to  the      i884« 
defendant  Samuel  D.  Craig  two  lots  of  ground  in  the  twelfth    ^^^.v^^^ 
ward  of  the  city  of  New  York,  for  the  term  of  twenty  one  JvrisdictUm. 
years,  at  the  annual  rent  of  thirty  dollars—  subject  to  re-  ^^^^^ 
newal  or  to  pay  for  the  improvements.     The  defendant  coy* 
enanted  in  the  lease  "to  pay,  bear  and  sustain,  execute  and 
perform  all  such  taxes,  rates,  burthens,  services,  works  and 
impositions  whatever,  whether  ordinary  or  extraordinary, 
that  might  be  assessed,  laid,  imposed  or  legally  ordered  to 
be  done,  paid,  executed  or  performed  thereupon  in  respect 
to  or  by  reason  of  the  said  premises  or  any  part  thereof, 
whether  by  reason  of  any  existing  law  or  ordinance  or  any 
that  might  thereafter  pass/' 

The  demised  premises  were  a  part  of  a  larger  tract  of 
about  three  hundred  lots,  all  of  which  belonged  to  the  com- 
plainant.   During  the  continuance  of  the  term  and  about  the 
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twentieth  day  of  April  one  thousand  eight  hundred  and  thir- 
ty two,  the  corporation  of  the  city  of  New  York  resolved  to 
open  Union  Place ;  and  for  this  purpose,  procured  the  ap- 
pointment of  commissioners  of  estimate  and  assessment  in 
the  usual  manner.  The  commissioners  proceeded  in  the  dis- 
charge of  their  duty  and  made  their  report,  bearing  date  the 
sixteenth  day  of  March  one  thousand  eight  hundred  and  thir- 
ty three,  and  deposited  a  copy  ttiereof  in  the  proper  clerk's 
office  for  the  inspection  of  whomsoever  it  might  concern  ; 
and  gave  notice  thereof  by  public  advertisement  and  that 
the  report  would  be  presented  for  confirmation  to  the  Su- 
preme Court  on  the  fourth  day  of  April  then  next  foUowiog* 
When  the  time  arrived,  the  commissioners  made  and  signed 
an  additional  report  to  the  court,  stating  that  certain  objec- 
tions, papers  and  documents  annexed  and  none  other  had 
been  presented  to  them  against  their  estimate  and  assessment 
and  that  they  had  reconsidered  the  report,  but  were  of 
opinion  it  did  not  require  any  correction,  alteration  or  ad- 
dition. 

On  the  fourth  day  of  April  one  thousand  eight  hundred 
and  thirty  three,  the  report  was  duly  confirmed  by  the  Su- 
preme Court. 

In  it  three  several  pieces  of  land,  described  in  the  proceed- 
ings and  belonging  to  the  complainant,  were  required  for  Uie 
purpose  of  opening  Union  Place ;  and  fourteen  adjacent  pie- 
ces of  land,  which  were  therein  reported  to  belong  to  the 
complainant,  were  mentioned  as  not  being  wanted  for  (he 
purpose,  being  about  two  hundred  and  sixty  six  lots  in  num- 
ber (as  numbered  by  the  commissioners  in  their  calculations 
upon  their  benefit  map,  as  well  as  in  the  report.)  The  com-^ 
missioners  estimated  the  benefit  and  advantage  to  the  com- 
plainant from  such  opening  of  Union  Place,  by  reason  of 
his  interest  in  the  adjacent  lots  and  parcels  of  land  not  requi- 
red to  be  taken  for  the  purpose,  over  and  above  his  loss  and 
damage  in  consequence  of  relinquishing  his  interest  in  the 
parcels  to  be  taken,  at  the  sum  of  three  thousand  nine  han- 
dred  and  forty  four  dollars ;  and,  in  making  their  calcula- 
tions for  the  said  estimate  of  benefit  and  advantage,  they  did 
not  make  the  same  upon  the  lots  of  the  complainant  togeth- 
er, as  ascertained  in  their  official  report,  but  did  so  in  refer- 
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ence  to  every  distinct  lot,  piece  or  parcel  of  land  assessed  ^^'4- 
for  the  benefit  arising  from  the  improvement  which  was  wiixiaxs 
comprehended  within  the  range  of  such  assessment.  Their  v, 
report  was  drawn  up  from  such  calculation  by  the  counsel  cbaig. 
for  the  corporation,  not  in  detail  agreeably  to  the  calcula- 
tions, but  in  the  aggregate  of  the  excess  of  loss  over  bene- 
fit or  benefit  over  loss  in  reference  to  each  individual  inter- 
ested in  lands  benefitted  by  as  well  as  taken  for  improve- 
ment. In  consequence  of  this,  the  benefit  assessed  upon  the 
premises  leased  to  the  defendant  was  assessed  upon  the 
complainant  in  connection  with  his  other  property  in  the  vi- 
cinity and  was  deducted  from  the  damages  which  would  oth- 
erwise have  been  allowed  to  the  complainant  in  respect  to 
the  lands  taken  from  him  for  the  purpose  of  the  improve- 
ment ;  while  his  interest  in  such  lands  was  supposed  to  be 
reasonably  worth  and  his  damages  for  taking  the  same  were 
estimated  and  valued  by  the  commissioners,  in  their  calcu- 
lation, at  fifty  four  thousand  and  nine  hundred  dollars,  and 
the  assessments  of  benefit  upon  his  adjacent  lots  were  esti- 
mated at  various  sums  according  to  the  size  of  the  lots  and 
their  contiguity  to  Union  Place ;  and  on  the  lots  leased  to 
the  defendant,  the  benefit  was  estimated  by  the  commission- 
ers, in  their  calculation,  at  twelve  hundred  and  sixty  five 
dollars — ^the  lots  being  marked  on  their  benefit  map  as  be- 
longing to  the  complainant  but  the  whole  assessment  of  ben- 
efit thereon  was  assessed  upon  the  complainant  and  no  as- 
sessment of  benefit  was  made  upon  the  defendant  in  refer- 
ence to  the  premises  held  by  him  under  the  lease  which  were 
comprehended  in  and  formed  a  part  of  one  of  the  benefitted 
parcels  of  land  belonging  to  the  complainant  not  required 
for  the  improvement.  The  twelve  hundred  and  sixty  five 
dollars,  so  assessed  upon  the  complainant  for  benefit  in  res- 
pect to  the  premises  so  under  lease  to  the  defendant,  added  to 
the  other  assessments  of  benefit  upon  the  complainants, 
amounted,  in  the  whole,  to  the  aggregate  benefit  sum  of  fif- 
ty eight  thousand  nine  hundred  and  forty  three  dollars,  from 
iTvhich  amount  the  counsel,  in  preparing  the  report,  deducted 
the  fifty  four  thousand  and  nine  hundred  dollars  allowed  for 
damage  and  only  set  forth,  in  the  report,  the  excess  of  ben- 
efit over  damage  upon  the  complainant  at  three  thousand 
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nine  hundred  and  forty  four  dollars — ^whereas  (as  was  al' 
leged  in  the  bill)  if  the  official  report  had  been  made  out  in 
detail,  agreeably  to  the  calculations  of  the  commissioners, 
the  leasehold  lots  of  the  defendant  would  have  been  charged 
with  the  twelve  hundred  and  sixty  five  dollars  and  which  the 
defendant  would  have  been  bound  to  pay. 

The  bill  in  this  cause  set  forth  the  above  facts ;  and  then 
suggested  that,  as  the  complainant  was  advised,  the  defend- 
ant's liability  could  not  be  enforced  in  a  court  of  law — at  all 
events,  not  beyond  a  proportional  contribution  towards  pay- 
ment of  the  three  thousand  nine  hundred  and  forty  four  dol- 
lars— ^and  that  his  liability,  even  then  and  to  this  extent; 
was  doubtful ;  insisting,  however,  that  by  virtue  of  the  cov- 
enant in  the  lease,  the  defendant  was  bound  in  equity  to  pay 
the  whole  sum  of  twelve  hundred  and  sixty  five  dollars,  as 
being  the  proportional  part  of  the  whole  amount  of  damages 
for  opening  Union  Place  fairly  chargeable  upon  the  premi- 
ses. It  prayed,  that  the  twelve  hundred  and  sixty  five  dol- 
lars might  be  decreed  to  be  a  charge  upon  the  leasehold  estate, 
with  interest  from  the  time  of  the  confirmation  of  the  com- 
missioners' report ;  *  and  the  defendant  be  decreed  to  pay  the 
same  or,  in  default  thereof,  that  his  leasehold  estate  might  be 
sold  for  the  payment,  with  interest  and  costs. 

The  defendant  interposed  a  general  demurrer ;  and  took 
the  broad  ground  of  the  remedy,  if  any,  being  at  law  upon 
his  covenant ;  and  that  this  court  had  no  jurisdiction  of  the 
case  or,  if  it  had,  there  was  no  equity  in  the  bill  to  entitle 
the  complainant  to  relief. 

Mr.  Craig  in  pro.  per.j  in  support  of  the  demurrer. 

Mx.  Ulshoefer  for  the  complainant. 

The  Vicb-Chancellor  : — It  is  not  disputed  in  this  case 
that  the  covenant  of  the  defendant  would  extend  to  and  cast 
upon  him  the  burthen  of  an  assessment  for  opening  Union 
Place  under  the  proceedings  set  forth  in  the  bill,  provided 
such  an  assessment  had  been  imposed  directly  upon  the  lots 
ofwhichhewas  the  lessee.  And  it  appears  to  be  equally 
within  his  covenant  to  pay  any  assessment  which  might  be 
made  upon  these  lots  in  conjunction  with  other  lots  by  one 
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general  assessment  upon  a  larger  tract  which  should  include  ^^®** 
them  (and  a  part  of  which  general  assessment  must,  by  a  teiLUAiis 
necessary  consequence,  attach  proportionably  to  each  lot  v. 
or  parcel.)  The  words  of  the  covenant  do  not  require  the  craio. 
assessment  to  be  made  upon  the  defendant  by  name,  either 
as  owner  or  lessee,  nor  upon  the  lots  as  distinct  and  sepa- 
rate parcels  of  land.  He  is  to  pay  all  such  taxes,  rates, 
burthens  and  impositions  as  may  be  assessed,  laid  or  impos- 
ed  in  respect  to  or  by  reason  of  the  said  premises  or  any 
part  thereof;  and  the  statements  in  the  bill  clearly  show  that 
an  assessment  for  the  opening  of  Union  Place  had  been  laid 
in  respect  to  and  upon  the  lots — ^they  being,  at  the  same 
time,  parcel  of  a  large  number  of  lots  taken  collectively  and 
assessed  on  account  of  their  contiguity  to  the  place  opened 
as  a  public  square.  This  assessment  has  been  made  upon 
the  complainant  as  the  owner  in  fee  of  the  land  lying  within 
a  certain  range,  benefitted  by  the  improvement,  and  the  boun- 
daries and  description  of  which  were  given  so  as  to  include 
the  lots  held  by  the  defendant  under  lease :  and  although  the 
defendant,  as  has  been  before  said,  is  not  named  and  his  lots 
are  not  designated,  yet  it  is  certainly  within  his  covenant  to 
bear  a  proportion  of  the  common. burthen — ^what,  in  point 
of  amount,  it  is  or  shall  be,  is  not  now  the  question. 

The  only  difficulty,  in  getting  at  the  ainount,  is  in  the  ad- 
mission of  parol*  proof.  If  the  report  of  the  commissioners 
had  specified  the  amount  assessed  upon  these  particular  lotSf 
it  would  have  been,  after  confirmation,  conclusive  ;  and  the 
complainant  would  only  have  had  to  bring  his  action  at  law 
upon  the  covenant.  He  could  not  have  entertained  his  bill, 
if.  his  remedy  at  law  stood  so  clear  and  perfect.  But,  as 
other  evidence,  in  addition  to  the  facts  furnished  by  the  re- 
port of  the  commissioners,  will  be  necessar}^ — not  for  the 
purpose  of  contradicting  or  varying  the  report  (as  far  as  it 
goes)  but  to  ascertain  the  proportion  which  the  defendant 
ought  to  pay  and  then  to  compel  a  contribution  by  the  de- 
fendant in  virtue  of  his  covenant,  I  am  inclined  to  think  it  is 

ft 

a  casein  which  this  court  has,  at  least,  a  concurrent  jurisdic* 
tion  with  courts  of  law.  Contribution,  in  a  variety  of  cases, 
forms  a  head  of  equitable  jurisdiction ;  and  it  appears  to  me 
this  is  one  in  which  it  may  be  enforced  to  a  certain  extent. 
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1884.  The  complainant  cannot  set  up  any  claim  inconsistent 

with  the  report  of  the  commissioners.    No  fraud,  accident 
or  mistake  is  alleged  as  a  ground  for  setting  aside  the  report 

cBAio.  or  reforming  it  It  was  the  complainant's  own  fault  that  be 
took  no  measures  to  procure  the  commissioners  to  distin- 
guish in  their  report  between  the  amount  which  they  intend- 
ed to  assess  or  which  they  deemed  chargeable  upon  the  leas- 
ed lots  of  the  defendant  as  distinct  from  the  other  property ; 
and  it  is  no  ground  of  relief  now  that  he  did  not  discover  the 
error  or  omission  in  time  to  make  objections  to  the  report 
or  that  he  was  ignorant  of  the  necessity  of  laying  the  lease 
before  the  commissioners.  With  ordinary  diligence^  he 
might  have  avoided  all  the  difficulty  which,  out  of  this  omis- 
sion, he  may  now  have  to  encounter.  His  own  remissness  and 
ignorance,  when  not  the  result  of  accident  or  mistake,  mis- 
representation or  fraud,  will  not  avail  him :  Penny  v.  Martin^ 
4»  J.  C  R.  566. 

It  appears  to  be  well  settled  that  no  parol  evidence  can 
be  received  for  the  purpose  of  contradicting  the  report  in 
respect  to  sums  awarded  or  to^show  that  the  commissioners 
intended  differently  from  what  they  may  have  expressed: 
Isomer  v.  Williams,  10.  Wend.  189. ;  and  I  think  it  is  ex- 
tremely doubtful  whether  the  complainant,  in  the  present 
case,  can  be  permitted  to  travel  beyond  the  report  and  show, 
by  extrinsic  evidence,  such  as  the  arithmetical  calcula- 
tions of  the  commissioners  and  their  marks  upon  the  map, 
that  twelve  hundred  and  sixty  five  dollars  would  have  been 
assessed  upon  the  lots  for  benefit,  if  the  commissioners  had 
made  the  assessment  in  detail  and  not  in  the  aggregate. 
The  defendant  may  well  say  he  ;s  not  to  be  charged  with 
this  specific  sum :  because  he  has  had  no  opportunity  of 
objecting  to  it — and  also  that  if  it  had  appeared  in  the  re- 
port, he  might,  perhaps,  have  succeeded  in  showing  the 
amount  to  have  been  exorbitant  and  out  of  proportion  com- 
pared with  assessments  upon  other  lots — or  that  the  value 
of  property  required  for  the  improvement  which  this,  with 
other  assessments,  was  intended  to  compensate,  was  estima- 
ted too  highly.  There  is,  to  my  mind,  great  force  in  all 
this ;  and  it  shows,  in  as  strong  light — as  in  the  case  of 
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Turner  v.  WiUiams^-'Ahd  impropriety  of  admitting  parol  ev-      ld84. 
idence. 

Without  passing  definitively  upon  the  subject  at  presentr^ 
the  same  argument  does  not  hold  good  in  respect  to  the  craio, 
three  thousand  nine  hundred  and  forty  four  dollars  which 
was  actually  assessed,  as  appears  by  the  face  of  the  re- 
port The  defendant,  althoi]^h  not  named  as  the  lessee  or 
owner,  seeing,  as  he  might  have  done,  that  the  latter  sum 
was  assessed  for  benefit  to  property  which  included  the  lots 
leased  to  him,  was  at  liberty  to  object  as  a  party  interested ; 
and  his  objections,  if  any  had  been  made,  must  have  been 
attended  to.  It  does  not  appear  to  nie  inconsistent  with  the 
report  to  hold  the  defendant  liable  to  contribute  to  the  pay- 
ment of  this  sum ;  nor  subject  to  the  same  objection  in  rela- 
tion to  the  admissibility  of  parol  proof.  It  comes  somewhat 
within  the  case  of  Astor  v.  Miller^  2.  Paige's  C.  R.  60.  and, 
on  appeal,  5.  Wend.  603.,  where  the  court  entertained  juris- 
dictipn  for  the  purpose  of  adjusting  the  rights  of  parties  in 
relation  to  sums  awarded  and  assessed  under  a  similar  pro- 
ceeding. 

At  all  events,  I  think  there  is  enough,  upon  the  principle 
of  enforcing  contribution,  to  give  this  court  jurisdiction  and 
put  the  defendant  upon  answering  the  bill. 

The  demurrer  must,  therefore,  be  overruled  with  costs. 
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VAlf  HOOK 

••  Van  Hook,  administrator,  &c.  and  others  v.  Whitlock 

WHITI.OCX.  J      ., 

and  others. 


It  ii  a  general  rale  that  no  advantage  can  be  taken  of  the  atatttte  of  liiiiitatioaa  ae  a  bir 
to  a  plaintiff's  demand,  unless  the  defendant  either  pleads  it,  or  fanists  npon  tho 
aaane  by  his  answer.  But,  the  like  stricOMae  and  particularity  are  not  raqalaed  la  av 
answer  as  in  a  plea ;  although  enough  ought  to  be  stated  to  put  the  lacti  in  lm.«  upoa 
which  the  benefit  of  the  statute  Is  claimed. 

Defendants,  being  desirous  of  protecting  themselves  voder  mora  tkaa  one  pravWoa  of 

statutory  limitations,  set  up  in  their  answer  that  as  to  all  the  eaiiaea  of  action  of  whkh 

there  was  concurrent  Jurisdiction  in  courts  of.  law  and  equity,  such  causes  did  aot  ae- 

crae  within  six  years  before  the  filing  of  the  bill  and  as  to  all  other  rati  set  of  actlovy 

tliey  did  not  accrue  within  ten  yean ;  and  they  insisted  also  upon  a  lapse  of  time  gea- 

A  erally :  HeU^  to  be  sufficient  to  take  advantage  of  any  statute  of  llmiiatioiiB  which 
might  a|»ply. 

Distinction  between  remedial  and  penal  parts  of  sututes. 

Upon  erery  statute  made  for  the  redress  of  any  injury,  mischief  or  grleraaee,  aa  aetfcM 
lies  by  the  party  aggrieved,  either  1^  the  express  words  of  tiie  statute  or  by  impttca- 
tion.    This  was  the  doctrine  of  Ch.  Baron  Comyn ;  and  it  Is  here  recofnlaeA. 

The  injured  party  only  can  sue  upon  a  remedial  statute. 


February      Bill  by  creditors  of  the  Commercial  Insurance  Company 
18.  19.  20.  of  New  York  against  stockholders,  for  the  purpose  of  mak- 
1834.      'j^g  ^i^^j^  personally  liable.    A  sweeping  plea  of  the  statute 
Pleading,     of  limitations  had,  in  the  first  instance,  been  interposed ;  and 
Statute  of    this  was  disallowed  by  his  honor  the  Chancellor :  see,  3. 
Imitations.   Paige^s  C.IL  410.     The  cause  now  came'before  the   Vice- 
Chancellor  of  the  first  circuit  upon  bill,  answers  and  proofs. 
The  defendants  severed  in  their  pleading,  but  most  of  them 
still  relied  upon  the  statute  of  limitations,  in,  about,  the  fol- 
lowing words :  **  And  these  defendants  further  answering 
severally  each  for  himself  only  as  to  so  much  and  such  part 
of  the  said  supposed  causes  of  action  or  suit  and  each  and 
every  of  them  against  these  defendants  respectively  in  the 
said  bill  of  complaint  alleged,  whereof  there  is  concurrent 
jurisdiction  in  the  courts  of  common  law  and  courts  of  equi- 
ty, say  that  if  the  same  supposed  causes  of  action  or  suit  or 
any  of  them  ever  existed,  which  these  defendants  respective- 
ly do  in  no  sort  admit,  the  same  supposed  causes  of  action 
or  suit  or  any  or  either  of  them  did  not  accrue  at  any  time 
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*•  within  six  years  next  before  the  filing  of  the  said  bill  of       1®^4- 
complaint  or  at  any  time  within  six  years  next  before  pro-    ^^^^  hook 
cess  to  appear  and  answer  thereto  was  sued  out  and  served  «. 

on  these  respective  defendants ;  and  that  these  defendants  wbitxiOcx. 
respectively  have  not  at  any  time  within  six  years  next  be- 
fore the  filing  of  the  said  bill  of  complaint  promised  or  agreed 
to  or  with  the  said  complainants  respectively  or  any  of 
them,  either  in  their  own  right  or  in  their  respective  cha- 
racter of  executors,  administrators  or  assigns,  as  set  forth 
in  the  said  bill  of  complaint,  or  to  or  with  any  of  the  person 
or  persons  from  whom  the  said  complainants  respectively 
claim  or  pretend  to  deduce  their  respective  right  to  sue  in 
this  behalf  or  to  or  with  an}'  person  or  persons  whomsoever 
to  come  to  any  account  for  or  pay  or  in  any  way  satisfy  the 
said  complainants  or  any  or  either  of  them  or  any  person  or 
persons  whomsoever  any  sum  or  sums  of  money  for  or  by 
reason  of  any  of  the  matters,  transactions  or  things  in  the 
said  bill  of  complaint  charged  or  alleged ;  nor  have  the  said 
complainants  or  any  of  them  or  any  of  the  persons  from 
whom  they  respectively  claim  to  deduce  their  right  to  sue 
in  this  behalf  at  any  time  within  six  years  next  before  the 
filing  of  the  said  bill  of  complaint,  to  the  knowledge  or  belief 
of  these  defendants,  been  under  any  of  the  disabilities  men- 
tioned and  described  in  the  acts  and  statutes  of  this  state 
for  the  limitation  of  actions  in  this  behalf;  and  as  to  all  the 
other  matters  in  the  said  bill  of  complaint  alleged  or  charged 
and  for  which  this  suit  is  brought,  these  defendants  severally 
answering  each  for  himself  say,  that  if  any  causes  or  cause 
for  filing  the  said  bill  of  complaint,  in  respect  of  the  matters 
last  mentioned  or  any  of  them,  ever  existed,  which  these  de- 
fendants respectively  do  in  no  sort  admit,  the  same  did  not 
accrue  at  any  time  within  ten  years  next  before  the  filing  of 
the  said  bill  of  complaint  nor  within  ten  years  next  before 
suing  out  and  serving  on  these  defendants  respectively  pro- 
cess to  appear  and  answer  thereto.  Nor  have  the  said  com- 
plainants respectively  nor  those  from  whom  they  respec- 
tively claim  right  or  title  to  bring  this  suit,  been,  to  the 
knowledge  or  belief  of  these  defendants,  at  any  time  within 
ten  years  next  before  filing  the  said  bill  of  complaint  under 

Any  of  the  disabilities  in  the  said  acts  and  statutes  for  the 

39 
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**  limitation  of  actions  mentioned.  And  these  defendants  do 
kumbly  insist  on  the  several  acts  and  statutes  for  the  limita- 
!«.  tion  of  actions  as  a  full  and  perfect  bar  to  this  suit  and  pray 
iibe  same  benefit  thereof  as  if  the  same  had  been  specially 
pleaded.  And  these  defendants  respectively  pray  and  insist 
on  the  benefit  of  the  lapse  of  time  and  all  und. every  statute 
and  statutes  of  limitation  in  bar  of  the  said  supposed  claims 
and  demands*  each  and  every  of  them,  of  the  said  complain- 
ants respectively,  each  and  every  of  them." 

Mr.  H.  Sedgwick  and  Mr.  D.  D.  Fields  for  the  complain- 
anls. 

Mr.  O.  Griffin^  Mr.  J.  Aidhon  and  Mr.  R.  BogarduSf  for 
ithe  defendants. 

Thb  Vicb-Chaiicbllor  : — When  this  cause  came  before 
the  Chancellor  upon  the  plea  of  the  statute  of  limitations, 
which  was  interposed  by  some  of  the  defendants  (see,  8 
)Paige's  C.  U.  409,)  the  form  and  substance  of  the  pleaweie 
both  considered  ;  and  it  was  held  to  be  defective  and  insuffi- 
eieot  as  a  bar.  His  honor,  at  the  same  time,  settled  the 
eoostniction  of  the  statute  as  applicable  to  the  complainants 
claims,  as  well  as  the  nature  of  the  defendants  liability,  in 
such  a  way  as  relieves  me  from  the  necessity  of  goiofg  into 
an  ejcamination  of  some  of  the  grounds  of  defence  taken: by 
.the  answers  and  urged  at  the  bearing. 

I  am  bound  to  regard  it  as  a  point  already  decided  that 
«tbe  corporation  of  the  Commercial  Insurance  Company  was 
•not  dissolved  until  the  charter  expired,  by  its  own  limita- 
i  tion,.  on  the  second  Tuesday  of  January  one  thousand  eight 
I  hundred  and  twenty ;  and  also,  that  then  a  right  of  action 
tfirst  accrued  against  the  defendants  upon  their  statutory 
liability  as  stockholders  or  corporators.  Taking  this  asiihe 
-slarting  point,  the  fact  is  now  supplied  by  the  proo&,iOf  *ttie 
present  suit  having  been  actually  commenced — h(y  filing  biH 
and  serving  subpoenas — ^within  ten  years.  If  the  demaodfi 
.should  be  deemed  exclusively  of  equitable  cognizaQQQ,.i|ii|i 
to  .whi^  the  limitation  of  ten  years  under  the  Revised  S\§r 
tiites  might  be  applied,  it,  still,  would  not  be  iicaqe  whoce 
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the  statute  could  be  interposed  as  a  defence  :  because,  the       *®*^ 

time  beyond  which  no  suit  in  equity  should  be  brought*  bad 

not  elapsed.    If  it  be  viewed  as  a  case  not  of  exclusive  but 

concurrent  jurisdiction  where  this  tribunal,  in  obedience  to 

the  statute  and  by  analogy,  applies  the  same  rule  that  would 

be  used  by  a  court  of  law,  then,  according  to  the  opinion.of 

the  chancellor,  the  six  years  limitation  can  have  no  effect : 

for  an  action  of  debt  might  be  sustained  against  each  defcn* 

dant   upon  a  statutory  liability  and  such  actions  are  not 

amongst  those  which  are  enumerated  in  the  section  declare 

iiig  six  years  as  a  limit.    So  far,  therefore,  as  the  answers 

of  the  defendants  rely  upon  this  portion  of  the  statute  and 

set  up  the  delay  of  the  complainants  for  six  years  in  bringr 

log  the  suit,  and  as  barring  the  remedy,  the  defence  must 

iaii ;  and  with  regard  to  the  ten  years,  it  must  likewise  be 

insufficient  upon  the  evidence,  for  the  reason  just  g]yen«. 

even  if  the  statute  could,  in  this  respect,  be  supposed  to 

apply. 

But— there  is  another  clause  of  the  statute  which  was  not 
presented  to  the  consideration  of  the  chancellor  and  is  now* 
nelied  upon  as  applicable  and  available.    I  refer  to  a  branch^ 
of  ^  6.  in  the  Revision  of  the  Laws  of  1S13,  (1  Laws  N*  Y. 
V37.)     A  like  clause  is  to  be  found  in  the  2  R.  S.  2984  $  31« 
U  runs  thus : — **  all  such  actions  or  informations  which  sliall- 
'*  at  any  time  be  brought,  sued  or  exhibited  for  any  forfeits 
**  une  or  cause  upon  any  statute  made  or  to  be  made,  the 
*^  benefit  and  suit  whereof  is  or  shall  be  given  or  limited.  to« 
<•  the  party  aggrieved,  shall  be  brought,  &c.  withiur  three*. 
**  years  next  after  the  offence  committed  or  cause  of  actioor 
**  accrued  and  not  after." 

The  first  objection  to  this  clause  is,  that  a  defence  upon,  it- 
Lsootsetupin  the  answers  and,  consequently,  the  defend* 
aDt»  have  no  right  to  avail  themselves  of  the  same  at  the: 
hearing.  Lord  Hardwicke  has  said,  no  advantage  can-  be? 
taJtenof  the  statute  of  limitations  as  a  bar  to  a  plaintiff's 
deoiaiidi  unless  the  defendant  has  either  pleaded  the  statute 
or  insisted  upon  it  by  his  answer :  Prince  v.  Hsylinf  1  Atk» 
404. ;  and-  this  is  now  the  general  rule,.  Mitf.  4th  ediL  278. 
Stilly  the  same  strictoess  and  particularity  are  not  requirad* 
i»ao  answer  as  in  a  plea,  although  enough  ought  to  be  sintr 
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1884.       gj  ^^  pyj  ^jjg  f^^jjg  jj^  jggyg  yp^jj  which  the  benefil  of  the 

TAH  HOOK   *^^^^^®  ^s  claimed.     I  think  the  answers  do  stale  enough  on 
V,  the  subject.     They  show  that,  supposing  six  years  to  be  the 

WHTTLOCK.  limitation,  the  right  of  action  did  not  accrue  against  the  de- 
fendants within  such  period ;  also,  that  the  defendants  had 
not  promised  or  done  any  thing  to  render  them  liable  within 
this  period  ;  and  likewise,  that  none  of  the  disabilities  men- 
tioned in  the  statute  had  existed  to  prevent  its  running — 
and,  upon  the  supposition  of  ten  years  possibly  attaching, 
similar  averments  are  made  to  meet  the  case.  The  answers 
also  insist  upon  the  benefit  of  the  lapse  of  time  and  upon  all 
and  every  statute  and  statutes  for  the  limitation  of  actions 
in  bar  of  the  supposed  claims  and  demands  and  each  and 
every  of  them  and  pray  the  protection  thereof  as  fully  and 
eflectually  as  if  the  same  had  been,  in  due  form,  specially 
pleaded. 

Now,  although  the  benefit  of  a  three  years  limitation  is 
not  expressly  claimed;  yet  the  circumstances  to  negative 
any  cause  of  action  within  the  last  six  years  or  any  pro- 
mise within  the  time,  would  certainly  amount  to  a  denial  of 
any  right  of  action  accruing  or  liability  incurring  within  three 
years,  while,  insisting  upon  the  law  and  every  part  which 
could  be  brought  to  bear,  would,  under  the  matters  of  fact 
so  alleged  and  put  in  issue,  if  substantiated,  entitle  the  de-' 
fendants  to  the  benefit  of  the  shorter  limitation,  provided  it 
were,  (instead  of  the  six  or  ten  years)  found  to  apply.  If  it 
should  be  made  to  appear  that  the  bill  was  exhibited  within 
six  years  of  the  period  when  the  right  to  sue  accrued,  I  will 
not  say  it  would,  under  an  issue  in  fact  so  framed  as  the 
present,  be  competent  for  the  defendants  (by  setting  up  the 
three  years  limitation)  to  require  the  complainants  to  go  on 
fCnd  prove  that  the  right  accrued  to  them  within  three  years. 
Indeed,  there  is  no  pretence  of  such  being  the  fact ;  and  it 
is  apparent,  from  the  bill  itself,  that  it  was  not  exhibited 
until  a  lapse  of  more  than  nine  years  from  the  time  when  the 
defendants  were  first  liable  to  be  called  upon  for  payment, 
as  well  as  that  a  liability  attached  and  the  consequent  right 
of  action  accrued  immediately  upon  the  dissolution  of  the 
charter,  which  happened  on  the  second  Tuesday  of  January, 
one  thousand  eight  hundred  and  twenty.    This  is  the  period 
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ttUeged  in  the  bill  itself;  and  it  sets  forth  transactions  as  late       ^®®** 
ai  the  fifteenth  day  of  April,  one  thousand  eight  hundred   yj^  ^0^,^ 
aad  twenty  nine.    The  bill  must,  therefore,  have  been  filed,  ». 

after  this  time ;  and  there  is  no  evidence  to  show  that  whitlock. 
any  thing  had  taken  place  in  the  interval  or  that  any 
fact  exists  to  intercept  or  prevent  the  running  of  the  sta- 
tute. The  question  is  entirely  one  of  law,  arising  from  the 
delay  or  lapse  of  time,  about  which,  as  a  matter  of  fact, 
there  Js  no  dispute ;  and,  as  the  defendants  claim  the  full 
benefit  of  every  limitation  by  statute  on  the  subject. of  bring- 
ing suits,  it  appears  to  me  the  question  is  fairly  presented 
whether  three  years  is  not  a  bar. 

The  6  $  of  the  statute  limits,  in  the  first  place,  the  prose- 
cution of  penal  actions,  strictly  so  called,  to  cases  where 
the  penalty  or  forfeiture  is  given  to  the  people  only — while 
the  prosecution  is  to  be  in  their  name ;  and  also,  where  it 
is  bestowed  upon  a  common  informer  or  any  person  who 
will  sue,  or  upon  the  people  and  any  person  prosecuting 
what  is  usually  denominated  a  qui  tarn  action.  So  far  the 
section  is  but  a  transcript  of  the  31  Eliz.  ch.  5.  §  5.  which 
does  not  extend  to  actions  allowed  to  be  brought  by  the 
party  aggrieved  or  where  the  remedy  is  given  to  such  par- 
ty :  IH  Petersdofif's  Abr.  282.  In  framing  the  statute  of 
lioaitations  for  the  state  of  New  York,  it  was  thought  pro- 
per to  go  one  step  further  and  extend  its  provisions  to  cases 
of  the  last  description ;  and  hence  the  clause,  which  I  am 
BOW  considering,  was  introduced.  Even  with  this  additio- 
nal clause,  the  statute  was  found  not  to  apply  where  the  pen- 
alty was  given,  by  statute,  to  the  party  aggrieved  and  the 
people  in  moities :  Wikox  v.  Fitch,  20  J.  R.  472.  The 
omission  is  supplied  by  the  Revised  Statutes.  The  clause 
in  question  is  not  confined  to  penal  actions  or  such  as  may 
be  brought  for  a  forfeiture.  It  applies  to  an  action  for  any 
cause  and  upon  any  statute ;  and  whether  it  be  commenced 
for  a  forfeiture  or  other  cause  founded  upon  statutory  liabi- 
lity and  the  benefit  is  given  or  limited  to  the  party  aggriev- 
ed,  it  must  be  brought  within  three  years  next  after  the  of- 
fence committed  or  cause  of  action  accrued,  but  not  after- 
wards. This  provision  is  evidently  aimed  at  actions  brought 
upon  remedial  statutes  to  recover  damages  for  their  viola- 
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^^*  tion  by  any  party  aggrieved,  as  well  as  upon  penal  statoCra 
for  forfeitures  to  any  such  party.  The  distinction  between 
e.  remedial  and  penal  statutes  is  very  obvious,  although  they 
wHiTLocK.  are  sometimes  blended  in  one  statute,  for  it  nnay  be  penal 
in  one  part  and  remedial  in  another :  Doug.  702 ;  Dwarria 
on  Statutes,  641,  G42.  A  remedial  statute  has  for  its  object, 
says  Petersdorff,  the  redress  of  some  existing  grievance  or 
the  introduction  of  some  regulation  or  proceeding  conducive 
to  public  good  and  is  either  affirmative  or  negative,  nt  it 
prescribes  or  prohibits  any  thing  in  particular  to  be  done 
or  omitted.  It  is,  in  words,  mandatory  only,  in  which  it  dif- 
fers from  a  penal  statute,  which  enforces  what  it  enacts  by 
means  of  a  penalty.  The  remedy,  therefore,  for  breach  of  a 
remedial  statute,  is  an  action  for  damages  by  the  party 
grieved  ;  and  for  the  breach  of  a  penal  statute,  an  action  ct 
debt  for  the  penalty  :  13  Petersdorff 's  Abr.  277  n.  Thw, 
there  may  be  two  classes  of  cases  to  which  the  words  **  fov 
any  forfeiture  or  any  cause  upon  any  statute,"  may  seve* 
rally  apply ;  and  it  remains  to  be  seen  whether  the  statutory 
liability,  which  rested  upon  the  defendants  on  the  second 
Tuesday  of  January,  one  thousand  eight  hundred  and  twenty, 
falls  within  the  description  of  either  class. 

1  do  not  think  the  12  §  of  the  charter  or  act  of  incorpora- 
tion of  the  company  is  to  be  regarded  in  the  light  of  a  penal 
statute.  It  imposes  no  penalty  or  forfeiture  npcm  the  stock- 
holders or  corporators  for  suffering  debts  of  the  corporation 
to  remain  unpaid  at  the  expiration  of  its  charter.  StiH,  it 
declares,  in  respect  to  all  debts  contracted  by  the  corpora- 
tion before  this  period,  that  the  persons  composing  the  cor- 
poration  at  the  time  of  its  dissolution  shall,  to  a  certain  ex- 
tent, be  responsible  in  their  individual  and  private  capacities* 
Without  this  express  enactment,  they  would  not  be  thos 
responsible.  The  property  and  effects  of  the  corporation 
only  would  be  liable  to  be  applied  towards  the  paynent  of 
its  debts ;  and  should  this  prove  insufficient,  then  the  cre- 
ditors would  go  unpaid.  In  order  to  remedy  this  ineonve- 
.  nience  and  as  a  matter  conducive  to  the  ends  of  justice  aad 
the  rights  of  creditors,  the  legislature  thought  proper  to  cre- 
ate a  personal  responsibility  on  the  part  of  the  corporatosi; 
and  thus  the  statute  becomes  a  remedial  one  m  the  proper 
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•Ad  legal  sense  of  the  term.    Although  the  act  is  silent  as       ^?^^' 
to  the  form  of  action  and  the  mode  of  enforcing  the  liability,  ^^^^  hook 
there  can  be  no  doubt  of  the  right  of  creditors  to  sue  at  law  «. 

QpoQ  the  statute ;  and  it  is  immaterial  to  the  present  pur-  whitlogk. 
pose  whether  the  action  should  be  debt,  assumpsit  or  on  the 
^case.  It  is  sufficient  that  the  law  furnishes  an  appropriate 
Deoaedy,  in  some  form  or  other.  When  the  mere  form  of 
the  action  or  the  action  itself  is  not  expressly  given,  it  arises 
by  implication.  Ch.  Baron  Comyn  lays  down  the  law  that, 
upon  every  statute  made  for  the  remedy  of  any  injury,  mis* 
chief  or  grievance,  an  action  lies  by  the  party  aggrieved, 
either  by  the  express  words  of  the  statute  or  by  implication : 
Com,  Dig.  Tit.  Action  upon  statute^  A.  1. ;  and  Judge  Story 
has  said  that  this  is  correct :  Bulkurd  v.  Bell,  1  Mason's  R. 
290.  And  with  respect  to  the  person  who  is  to  sue  upon  a 
remedial  statute,  where  it  is  likewise  silent  as  to  the  person, 
it  necessarily  must  be  the  injured  one  only.  He  is  termed 
in  law  the  party  aggrieved:  2  Coke's  Inst.  55,  116;  IS 
Petersdorflf's  Abr.  29S.  Hence,  although  there  is  no  penal- 
ty or  forfeiture  imposed  under  the  act  incorporating  the 
Commercial  Insurance  Company,  we  see,  by  the  12  §.,  a 
cause  of  action  given  in  favor  of  creditors  who  happen  to 
be  parties  aggrieved  by  the  non-payment  of  the  debt  of  the 
corporation  arising  to  them  by  implication  and  to  none  but 
cf«ditors :  because,  being  a  remedial  statute,  no  other  than 
ihe  injured  parties  can  sue.  And  it  appears  to  me  to  fiill 
directly  within  the  letter  and  spirit  of  this  clause  of  the  i^  6, 
of  the  statute  of  limitations  before  quoted,  which  requires 
actions  to  be  brought  withiu  three  years  next  after  the  cause 
of  action  accrued  and  expressly  forbids  the  bringing  of  suit 
after  the  time  thus  limited. 

1  am  unable  to  perceive  how  the  effect  of  this  enactment 
can  be  avoided.  It  appears  to  me  to  apply  and  to  form  an 
insuperable  bar,  at  this  late  day,  to  the  complainants  reme- 
dy at  law ;  and  they  can  be  in  no  better  situation  by  coming 
into  this  court,  where  the  jurisdiction  (of  enforcement)  is 
merely  concurrent.  Nor  do  I  apprehend  there  is  any  thing 
in  miy  conclusion  at  variance  with  what  has  heretofore  been 
decided.  The  question  upon  the  plea  before  the  chancellor 
arose  upon  the  §  5.  of  our  act  of  1813,  taken  from  the  21. 
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1834.  James  I.  and  which  had  often  been  held  not  to  embrace  ac- 
VAN  HOOK  ^^^"^  of  debt  founded  upon  a  statutory  liability  ;  (the  limita- 
V.  tion  of  such  actions,  when  brought  for  penalties  or  forfeit- 
WHiTLocK.  ures,  being  provided  for  to  a  certain  extent  by  the  31  Eliz.) 
In  Bullard  v.  Bell,  1  Mason's  R.  243.,  which  was  an  action 
of  debt  by  a  holder  of  a  dishonored  bank  note  against  a 
stock-holder  in  the  bank,  under  the  provisions  of  the  bank 
charter  making  the  stock-holders  personally  liable,  the  cause 
was  placed,  on  the  part  of  the  defence,  upon  a  part  of  the 
statute  which,  like  the  5.  §  of  our  act,  was  a  transcript  of 
the  21  James  I.;  and  Judge  Story  held,  it  did  not  apply. 
It  does  not  appear  whether  the  statute  of  New  Hampshire 
contained  provisions  similar  to  those  in  31  Eliz.  having 
any  additional  clause  like  the  one  introduced  into  ^  6.  of 
our  act.  But,  certain  it  is,  no  question  was  raised  upon 
the  effect  or  application  of  any  such  provisions.  I  am 
so  well  convinced  the  clause  in  the  statute  of  limitations 
affords  a  complete  defence  and  protection  to  the  defendants, 
that  I  deem  it  unnecessary  to  occupy  time  in  examining 
other  points  which  have  been  made  in  the  cause.  It  will  be 
time  enough  to  consider  these,  when  I  am  found  to  be  in 
error  with  regard  to  my  exposition  of  the  6  §.  of  the  statute 
of  limitations  and  as  to  its  furnishing  a  ground  of  defence. 

There  seems  to  be  no  other  alternative  than  to  dismiss 
the  bill ;  but,  as  almost  all  the  complainants  are  either  ex- 
ecutors or  assignees  and  exhibit  this  bill  in  au/i-e  droiJ^  it  is 
proper  to  excuse  them  from  the  payment  of  costs. 
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Garonbr  V.  MOOEB. 


A  k4cm  in  alMtcment  by  a/mM  covert  defeikUiit  to  not  the  proptr  mode  in  thto  cooft  of  ta- 
klnff  objcetioo  to  her  belog  laed  as  Kfau  »oU.  Therefore,  where  a  Judgment  had  been 
obtained  afaiaai  a  woman  ae  a  fern*  «elf  and  a  Jodgment  creditor'e  blU  waa  thwanpoa 
iied  agalnat  her  alone,  treatbig  her  ■dll  ai  a/nu  moU^  and  a  plea  In  abatoaeot,  alleging 
her  «oveitare,  wu  ftiterpotaed,  each  plea  wai  OTezmled  with  coeta. 


A  judgment-creditor's  bill  against  '*  Sarah  Moore."    Plea       1834. 
in  atNttement :  that  she  was  married  to  one  William  Smith,  p/|P^^^ 
who  was  yet  living.  jp^  ^^^^^ 

fuedatyiMili 
Mr.  H.  M.  Western^  in  support  of  the  plea.  ^oU. 


Party. 


Mr.  O.  B.  Hallf  for  the  complainant. 

Tax  Yiox-Chancellor  : — The  judgment  was  recovered 
against  the  defendant  as  a  feme  sole ;  and  whether  she  was 
a  married  woman  at  that  time  does  not  appear.  Upon  the 
bill  being  filed  to  discover  property  liable  to  be  applied  in 
satisfaction  of  the  judgment,  she  pleads  in  abatement  of  the 
bill  that  at  the  time  of  exhibiting  the  same,  she  was  married 
to  one  Smith,^who  is  still  living ;  and  the  cause  comes  be* 
fore  the  court  upon  the  sufficiency  and  propriety  of  this  plea 
as  a  protection  to  her  for  not  answering. 

In  all  the  books  of  chancery  forms  and  treatises  on  equity 
pleading  and  practice,  no  trace  is  to  be  found  of  a  plea  in 
abatement  of  a  defendant's  coverture;  although  we  have 
frequent  mention  and  precedents  of  a  plea  of  a  plaintiff's  co- 
verture or  other  disability  to  exhibit  a  bill  without  the  inter- 
vention of  a  next  friend,  committee  or  the  like.  Thus  fur- 
nishing a  pretty  strong  argument  that  a  plea  in  abatement  is 
not  the  proper  mode  in  this  court  of  taking  the  objection  by 
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1894,       1^  feme  covert  to  being  sued  alone ;  and  I  have  no  hesitation 
•iJUNnai    ^°  s&yiog  ^hat  it  is  not  the  proper  course  in  a  case  like  the 
ti.         present. 

As  she  is  here  the  debtor  in  the  judgment,  this  defendant 
is,  at  least,  a  necessary  party  to  the  bill ;  and  although  she 
has  become  covert,  yet  she  may  have  property  secured  ta 
her  separate  use  and  at  her  disposal.  Now,  with  respect  to 
such  property,  this  court  looks  upon  9,  feme  covert  as  a  person 
distinct  from  her  husband.  In  a  suit  to  charge  her  estate, 
he  must  be  made  a  party ;  but  still  a  mere  formal  party, 
(Clancy,  358,)  for  she  is  treated  as  a  feme  sok^  and  may  be 
compelled  to  answer. 

If,  in  such  a  case  or  in  any  other,  where  the  wife  is  a  ne- 
cessary party  to  a  bill  as  a  defendant,  her  husband  is  not 
joined,  the  objection  may  be  taken  by  demurrer,  provided 
the  fact  appear  upon  face  of  the  bill ;  and  if  such  be  the  case, 
and  it  does  not  appear  upon  the  bili,  then  the  point  can  be 
had  by  plea  or  be  put  into  the  answer.  In  all  which  cases  the 
complainant  is  driven  to  the  necessity  of  amending,  by  ad* 
ding  the  husband  as  a  party.  But  the  omission,  in  the  first 
instance,  to  make  him  a  party,  ought  to  be  no  ground  for 
abating  the  suit  and  putting  the  bill  out  of  court — any  more 
than  in  the  ordinary  case  of  the  non-joinder  of  ail  proper 
persons  as  defendants. 

For  these  reasons,  the  plea  must  be  overruled  as  a  plea 
in  abatement.  If  the  fact  of  coverture  exists,  the  defendant 
.  must  be  left  to  present  it  in  some  other  form,  and  unless  the 
complainant  seeks,  by  an  amendment,  to  make  the  hoaband 
a  party  he  will  probably  find  a  difficulty  in  obtainiiig  a 
hearing  of  the  cause. 

It  is  unnecessary  to  consider  the  objections  wliich  have 
been  taken  to  the  form  of  the  plea,  iiet  it  be  overruled,  with 
costs. 
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Where  a  vosdor  leti  a  parehmwr  info  pomHloii  upon  an  andcnumdlng  sot  to  roqnira  tbo 
consideratloD  until  the  buyer  hu  a  tltla,  the  latter  cannot  be  called  upon  to  bring  tbe 
noocy  Into  court.  Nor  can  It  be  done  where  poeeeiiton  hae  been  given  witbeut  aaf 
■tipalatlon  made  about  tHe  pnrehaee  money. 

If  a  porcbaier  be  In  possesaion  under  a  prior  title  or  the  posaenion  commenced  Independ- 
ently of  tbe  oottract  of  eale,  and  the  vendor  be  guilty  of  lachee  In  perfecting  the  tltiei 
be  cannot  compel  the  buyer  to  bring  the  consideration  into  court. 

The  court  will  not  order  purchase  money  to  be  paid  before  a  tide  is  given,  unleei  under 
epcelal  drcnmetanccs,  such  aa  taking  poaMeelon  contrary  to  the  Intention  or  will  of  tbe 
Tendor,  or  where  tiie  purchaser  makes  fiivolons  objections  to  title,  or  throws  unreaiona- 
ble  obsiaclee  in  the  way  of  completing  It,  or  Is  exercising  improper  acts  of  ownership 
whereby  the  property  is  lessened  in  value. 

Where  a  vendor  Is  miiting  performance  and  does  not  recognize  a  bargain,  such  vendor 
cannot  compel  the  vendee  to  pay  the  consideration  Into  court. 


A  contract  for  the  purcliase  of  premises  was  alleged  to    -f^*  ^^ 
liaYe  taken  place  between  the  complainant  and  defendant. 
Prior  to  entering  into  it,  the  complainant  had  been  in  posses-  Yendor  and 
sion  under  a  lease  from  the  defendant ;  and  he  still  held  on,  Pwehuer. 
claiming  to  be  the  owner  of  the  fee  by  virtue  of  the  alleged  ^^?^L?^* 
contract.    When  the  bargain  took  place,  the  complainant  ^^^^  cowU 
paid  to  the  defendant  the  sum  of  five  hundred  dollars,  on  ac- 
count, and,  previous  to  filing  the  bill  for  a  specific  perform- 
ance, he  tendered  the  residue,  amounting  to  eleven  thousand 
five  hundred  and  seventy>five  dollars,  which  the  defendant 
refused — and  on  her  part,  she  oflTered  to  pay  back  the  five 
hundred  dollars,  and  denied  that  the  contract  was  binding 
upon  her,  alleging  fraud  in  the  manner  of  obtaining  it,  and  in- 
sisting that  ft  was  inequitable  and  unjust  in  other  respects, 
and  that  she  ought  not  to  be  compelled  to  perform  the  same. 

A  petition  was  now  presented  by  the  defendant  for  leave 
to  pay  into  court  the  five  hundred  dollars  and  to  compel  the 
complainant  also  to  bring  into  court  the  sum  of  eleven  thou- 
sand five  hundred  and  seventy-five  dollars,  for  the  purpose 
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^^^*      of  being  invested  and  rendered  productive  daring  the  pen- 
dency of  this  suit:  ''such  payments  and  the  petition  itself  to 
^^         ^  be  in  no  wise  construed  as  afiecting  the  matters  in  contro- 
wAKDBoif.   **  versy  or  as  recognizing  the  validity  of  the  alleged  con- 
"  tract.** 

Mr.  C.  F.  Chim,  for  the  motion. 

Mr.  D.  S.  Jones,  contra. 

» 

Thb  VicB-CtaAHCELLOR : — For  the  purposes  of  this  mo- 
tiout  it  is  in  vain  to  say  that  the  complainant  is  a  trustee  for 
the  defendant  in  respect  to  the  purchase  money.  He  can 
only  be  so  by  the  defendant's  admitting  the  contract  to  be 
one  which  ought  to  be  specifically  carried  into  efiect  Now, 
this  the  defendant  denies.  She  will  not  admit  the  money  to 
belong  to  her  or  that  she  is  a  creditor  or  cestui  que  trust  of 
.the  fund.  It  would  seem,  therefore,  to  be  an  anomaly  to  re- 
quire the  complainant  to  deposit  money  in  court  to  which 
she  disclaims  all  right  and  pretension.  If  this  defendant 
would  only  admit  herself  to  stand  in  the  relation  of  creditor 
or  cestui  que  trust  to  the  complainant,  then  there  would  be 
no  difficulty :  for  the  complainant  is  desirous  of  paying  the 
inoney,  provided  she  will  accept  of  it  The  argument,  on 
the  other  side,  however,  is  that  the  complainant  insists  upon 
being  considered  a  purchaser  and  in  possession,  as  owner, 
and  wherebyt  (as  it  is  contended)  he  is  precluded  from  ob- 
jecting to  the  application  to  his  case  of  the  rules  which  at- 
tach to  any  other  puxchaser  in  regard  to  payment  into 
court  or  a  deposit. 

What  then  is  the  law  of  this  court  on  the  subject  of  pay- 
ing in  purchase  money  under  contracts  which  are  soi;^ht  to 
be  enforced  against  purchasers  ? 

It  appears  to  be  this :— Where  the  vendor  has  thooght 
proper  to  put  the  purchaser  into  possession,  upon  an  under- 
standing between  them  that  the  latter  shall  not  pay  the  pur> 
chase  money  until  he  has  a  title,  the  purchaser  cannot  be 
called  upon  to  pay  the  money  into  court ;  and  the  reascm  is, 
that  the  understanding  becomes  a  matter  of  contract  which 
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the  vendor  must  abide  by,  and  he  cannot  call  upon  the  court  IBM. 
to  interfere  and  compel  the  purchaser  to  part  with  his  mo-  -J^^TT. 
ney  before  he  has  a  title  where  there  is  no  surprise  or  diffi-  ^^ 
culty  thrown  in  the  way  of  the  vendor  by  the  purchaser :  waiaboh. 
Gibson  V.  Clarke^  1.  Yes.  &  B.  500.  Nor  will  the  purchaser 
be  compelled  to  pay  the  purchase  money  into  court  before 
the  completion  of  the  title  where  the  vendor  has  voluntarily 
permitted  him  to  take  possession  without  any  stipulation  or 
agreement  about  paying  the  purchase  money :  for  it  was  a  fol- 
ly to  permit  it :  Clarke  v.  EUiott,  1  Mad.  C.  R.  606.  And  so, 
if  the  purchaser  be  in  possession  under  a  title  anterior  to  the 
contract  or  provided  possession  were  given  independently 
of  the  contract  and  there  is  laches  on  the  part  of  the  vendor 
in  completing  his  title,  there,  the  court  will  not  order  the 
purchase  money  to  be  paid  in  :  Freebody  v.  Perry^  Cooper's 
R.  01.;  Fox  V.  Birchy  1  Meriv.  105.  In  both  the  cases  last 
referred  to,  motions  were  made  for  that  purpose  and  refused. 
And  from  these  and  other  cases,  it  appears  to  be  well  estab- 
lished, that  the  court  will  not  order  purchase  money  to  be 
paid  before  a  title  is  given,  unless  under  special  circumstan- 
ces— ^such  as  taking  possession  contrary  to  the  intention  or 
against  the  will  of  the  vendor  or  where  the  purchaser  makes 
frivolous  objections  to  the  title,  or  throws  unreasonable  ob- 
stacles in  the  way  of  completing  the  purchase,  or  is  exercis- 
ing improper  acts  of  ownership  by  which  the  property  is 
lessened  in  value:  Bonner  v.  Johnston^  I  Meriv.  306.; 
BoaMy  v.  Walker 9 1  Mad.  C.  R.  107. ;  Sugden  on  Vendors, 
1«0. 

No  such  circumstances  exist  in  this  case ;  and  if  the  de- 
fendant stood  before  the  court  acknowledging  the  contract 
to  be  binding  upon  her  and  one  which,  as  seller,  she  was  to 
perform,  but  that  circumstances  existed  to  occasion  a  delay 
in  the  performance  without  any  fault  on  the  part  of  the  com- 
plainant as  purchaser,  he  would  not,  although  in  possession, 
be  obliged  to  pay  the  purchase  money  before  obtaining  a  ti- 
tle, and  much  less  can  he  be  compelled  to  part  with  the  mo- 
ney while  his  vendor  is  resisting  the  performance. 

So  far  as  the  motion  is  intended  to  affect  the  complainant 
in  this  respect,  it  must  be  denied,  with  costs. 
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If  the  defendant  thinks  it  advisable  to  pay  in  the  five  hun- 
dred dollars,  to  be  invested  or  deposited  with  the  Life  In- 
surance and  Trust  Company,  she  can  have  leave  to  do  so^ 
without  affecting  the  question  or  prejudicing  the  rights  of 
either  party. 


Taylor  d.  Mills. 


Wbera  a  cmditor,  who  inuet  an  ezecutioD,  becomes  the  puichaaer  of  his  debtor's 
hold  effects,  and  leaves  them  as  a  matter  of  kindness  (as  allef  ed>  in  the  poasessla 
to  be  used  bf  the  defendant  without  hire  or  rewaid,  and  chat  loo  fiBraspaeoofci^ 
years,  th«  same  will  be  considered  fraudulent  as  to  other  creditors.  This  asi^taot  be 
so  where  a  thiid  person  fairly  bought  and  lent  them  out  of  mere  klndnesa  to  tlM  debtor. 

if  an  answer  to  a  Judgment  creditor's  bill  shows  that  the  peiBOBs,  not  before  the  eowt. 
claim  property  in  the  debtor's  poHcssion  which  the  creditor  attempts  to  reaeti,  sneh  pw 
sons  or  their  representatives  must  be  made  parties  before  a  decree  can  be  had. 


1884. 


Ddlorimd 

^ —  -*-*^  - 


A  judgment  creditor's  bill ;  and  an  attempt  was  made  to 
fix  the  defendant  as  a  partner  in  the  firms  of  Mills,  Mintum 
6i  Co.  and  Mills,  Brothers  &  Co.,  but  the  answer  and  proof 
negatived  it — and  this  ground  was  abandoned.  The  answer, 
however,  disclosed  furniture  and  other  household  eflfects  to 
be  in  the  defendant's  possession  and  which  the  counsel  for 
the  complainant,  John  W.  Taylor,  contended  ought  to  go  to- 
wards the  payment  of  his  debt.  It  was  enumerated  in  a 
schedule  and  stated  to  belong  to  John  Hone,  junr.  (since  de- 
ceased) and  Sylvester  H.  Mills,  and  to  have  been  loaned  by 
them  respectively  to  the  defendant  out  of  benevolence — the 
one  being  a  brother  of  the  defendant  and  the  other  a  con- 
nection by  marriage. 

As  to  the  articles  of  furniture  said  to  belong  to  the  estate 
6f  John  Hone,  junr.,  it  appeared  that  previous  to  the  tenth 
day  of  March  one  thousand  eight  hundred  and  twenty-three, 
he,  John  Hone  junr.,  became  the  purchaser  of  the  same  at 
sheriff's  sale,  under  an  execution  issued  out  of  the  Supreme 
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Court  in  his  favor  against  the  defendant,  at  the  prices  set  1884« 
forth  in  the  schedule,  amounting  altogether  to  three  hundred 
and  ninety-eight  dollars  and  fifty  cents,  and  being  desirous 
of  letting  the  property  to  the  defendant  for  the  benefit  of  his 
family  during  such  period  as  they  might  have  a  necessity 
for  the  same,  an  instrument  in  writing  was  executed  between 
them  of  the  date  above  mentioned,  by  which  it  was  declared 
that  in  consideration  of  the  premises  and  of  one  dollar  paid 
by  the  defendant  to  Hone,  the  latter  thereby  let  to  him  the 
goods  until  such  period  as  Hone  should  demand  the  same 
from  the  defendant,  the  latter  covenanting  to  render  the  same 
to  Mr.  Hone  whenever  requested. 

The  personal  property,  principally  furniture,  said  to  be- 
long to  Sylvester  H.  Mills,  had  been  bought  and  paid  for  by 
him  at  different  times  from  the  year  one  thousand  eight  hun- 
dred and  twenty-seven  to  one  thousand  eight  hundred  and 
thirty-one,  and  it  was  averred  that  the  same  had  been  lent 
to  the  defendant  from  motives  of  affection  for  the  use  of  him- 
self  and  his  family,  without  charge,  until  called  for,  and  so 
that  when  demanded,  it  was  to  be  given  up :  although  it  ap- 
peared also  that  the  amount  of  it  had  been  debited  against  a 
salary  which  Sylvester  H.  Mills  had  to  pay  the  defendant 

The  points  for  the  court  were  as  to  the  legal  effect  of 
these  transactions ;  and  a  want  of  parties — Sylvester  H. 
Mills  and  the  representative  of  John.  Hone  junr.  not  having 
been  made  defendants. 

Mr.  Anthon,  for  the  complainant. 

Mr.  Sedgwickf  for  the  defendant. 

Thb  Vice-chancellor  : — As  to  the  furniture  said  to  be-  Abv.  lllA* 
long  to  the  estate  of  John  Hone  junr. :  was  the  buying  it  in 
at  the  sheriff's  sale,  and  leaving  it  in  possession  of  the  de- 
fendant, colorable  and  fraudulent  as  to  creditors  ?  or,  suppos- 
ing the  purchase  to  be  free  from  fraud,  was  the  relinquishing 
possession  to  the  defendant,  in  the  manner  mentioned,  a  gift 
of  the  property  and  a  revesting  of  the  title  in  the  defendant. 
If  either  of  these  questions  be  determined  against  the  com- 
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plainant,  then  the  case  can  be  decided  at  once ;  but  if  it  shali 
be  found  that  the  property  is  liable  to  the  defendant's  credLt« 
ors,  then  the  complainant  is  met  with  an  objection  of  want 
of  proper  parties. 

As  a  general  rule  of  law,  the  possession  of  goods  remain- 
ing  in  the  vendor  or  former  owner  is,  in  respect  to  creditors, 
pvima  facie,  evidence  of  fraud  in  the  sale  or  transfer.  Still, 
the  transaction  is  always  open  to  be  explained  by  the  par- 
ties ;  the  presumption  of  fraud  may  be  repelled  by  evidence ; 
and  special  circumstances  have  been  admitted  to  form  excep- 
tions to  the  rule  to  such  an  extent  as  almost  to  do  away 
with  the  rule  itself :  Sturtevant  v.  Ballard,  9.  J.  K.  343,  344 ; 
BisseU  v.  Hopkins,  8  Cow.  189,  and  note  there.  But  the 
rule,  in  form  at  least,  is  now  written.  It  is  incorporated  into 
the  Revised  Statutes  to  serve  as  a  starting  point  in  regard 
to  evidence  whenever  the  question  of  fraud  arises  upon  a  bill 
of  sale  or  an  assignment  by  way  of  mortgage  of  goods  of 
which  the  vendor  or  mortgagor  retains  the  possession :  2  R. 
S.  136.  §.  5.  The  enactment  is  a  convenient  one.  Parties 
set  out  with  a  presumption,  which  may  be  repelled  by  proof, 
of  the  bona  fides  of  the  transaction  and  by  giving  special 
reasons  which  the  court  can  approve  for  the  vendor's  keep- 
ing possession.  In  the  present  case,  all  such  explanation  is 
wanting.  Mr.  Hone  was  a  creditor  by  judgment  He 
caused  a  sale  to  be  made  under  an  execution  in  his  favor. 
If  the  object  had  been  to  obtain  payment  of  bis  debt,  he 
would  have  suffered  some  of  the  goods  to  have  been  purchas- 
ed by  others— or,  if  he  chose  to  buy  in  the  whole  himself  for 
the  purpose  of  making  more  of  them  (and  which  he  might 
lawfully  do),  then  he  would  not  only  have  taken  a  bill  of 
sale  from  the  sheriff  with  a  delivery  of  the  goods,  but  be 
WQuld  have  held  the  possession  for  bis  own  use  or  have  re- 
served something  for  the  hire  if  let  to  others.  Instead,  how- 
ever, of  doing  this,  he  enters  into  an  agreement  with  his 
debtor  to  leave  the  goods  in  his  possession — ^not  upon  hire  or 
for  a  temporary  purpose,  but  for  an  indefinite  time  and  free- 
ly to  be  used  by  the  family  as  long  as  they  might  have  occa- 
sion for  them ;  and  taking  only  the  debtor's  covenant  to  give 
up  the  possession  whenever  demanded.     And  the  goods 
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were  thus  held  and  used  by  the  debtor  for  a  period  of  more       ^®^^* 
than  eight  years,  when  this  bill  was  filed.  taylor 

I  think  it  is  apparent,  from  these  circumstances,  that  the  o. 

sheriff's  sale  was  had  for  the  mere  purpose  of  giving  a  co* 
lorable  title  to  Mr.  Hone,  the  creditor,  and  not  of  paying  his 
debt  or  of  conferring  upon  him  any  real  or  beneficial  owner- 
ship in  the  goods.  Hence,  the  purpose  was  not  legally  ho- 
nest towards  other  creditors.  It  was  but  the  semblance, 
of  a  transfer  or  sale  ;  and  although  it  took  place  under  the 
forms  of  law,  yet,  where  the  creditor  who  issues  the  execu- 
tion becomes  himself  the  purchaser  and  leaves  the  goods  in 
the  possession  and  for  the  use  of  the  defendant  without  hire 
or  reward,  it  appears  to  me  to  be  entitled  to  no  better  con- 
sideration that  if  the  debtor  had  made  a  voluntary  sale  to 
his  creditor  and  still  retained  the  possession  upon  the  like 
terms. 

There  are,  indeed,  cases  somewhat  analogous  which  are 
allowed  to  form  exceptions  to  the  general  rule  and  consi- 
dered as  furnishing  reasons  for  upholding  a  sale  where  the 
vendor  or  former  owner  is  afterwards  found  in  possession 
of  the  goods :  but  in  every  such  case,  there  is  some  impor- 
tant fact  to  distinguish  it  from  the  present.  Thus,  in  Coh  v. 
DavieSf  1  Ld.  Raym.  724,  the  goods  sold  under  a ^^.  were, 
purchased  for  a  valuable  consideration  by  a  third  person — 
not  the  plaintiff  in  the  execution — and  who  left  them  in  the 
possession  of  the  judgment  debtor  to  be  sold  and  paid  for  by 
him  as  and  when  he  could  raise  the  money ;  and  in  Kidd  v. 
RawlinsoTi^  2  Bos.  &  P.  59« — where  Lord  Eldon  decided 
that  a  purchaser  at  a  sheriff's  sale  might  leave  the  goods  in 
possession  of  the  original  owner  out  of  benevolence  and  for 
a  temporary  and  honest  purpose — there  the  purchaser  was 
a  relative  and  not  a  creditor  and  did  not  buy  the  goods  as  a 
means  of  satisfying  any  debt  of  his  own.  So,  likewise,  in 
Watkins  v.  Birch^  4  Taunt,  822,  although  the  plaintiff  in  a 
jLfa*  became  the  purchaser  at  a  sheriff's  sale,  he  afterwards, 
by  agreement,  let  the  goods  to  the  defendant  at  a  certain 
rent,  which  was  regularly  paid,  and  there  it  was  held  that 
the  possession  in  the  original  defendant,  under  such  circum* 
stances,  did  not  vitiate  the  title  which  the  plaintiff  acquired    - 

by  the  purchase.    And  in  Guthrie  v.  Wood,  1  Starkie's  Rep. 
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367,  a  third  person  bought  goods  under  a  landlord's  warrant 
of  distress  and  left  them  in  the  possession  of  the  tenant,  the 
original  owner;  and  Lord  Ellenborough  held  that  the  pur- 
chaser's title  was  good  against  the  creditors  of  the  tenant, 
the  case  not  being  within  the  statute  of  Elizabeth  against 
fraudulent  conveyances,  because  the  sale  had  been  compul- 
sory and  by  the  landlord  and  not  by  the  party  owning  the 
goods  and  there  was  no  collusion  between  the  landlord  and 
tenant,  which,  from  the  intimation  of  Lord  Ellenborough, 
would,  if  proved,  have  varied  the  case.  None  of  these  cases, 
in  my  opinion,  serve  as  a  precedent  or  authority  for  consi- 
dering the  sale  and  subsequent  letting  and  the  possession  of 
the  goods  by  the  defendant  in  the  present  case  as  a  valid  trans- 
action in  respect  to  creditors.  lam  not  warranted,  in  saying 
that  the  complainant  has  no  right  to  have  the  property  ap- 
plied to  the  payment  of  his  judgment  and  of  the  debts  of 
other  creditors  in  the  same  situation  who  may  have  filed  bills 
in  this  court. 

Then,  with  regard  to  the  property  said  to  belong  to  Syl- 
vester H.  Mills.     As  all  of  it  was  purchased  and  brought 
into  the  defendant's  house,  where  it  has  remained  and  no 
sale  or  transfer  has  since  been  made  to  change  the  title  or 
possession,  the  question  whether  it  belongs  to  him  and  is 
liable  for  his  debts  seema  to  depend  upon  the  circumstances 
of  the  original  purchases.     If  bought  by  the  brother  or  with 
his  money  and  then  lent  by  him  to  the  defendant  out  of  kind- 
ness and  from  benevolent  feelings  towards  him  and  his  fa- 
mily in  consequence  of  his  unfortunate  condition  in  life,  there 
can  be  no  doubt,  but  the  law  would  regard  the  brother's 
right  of  property  in  the  goods  and  protect  them  from  the 
claims  of  the  defendant's  creditors.     But  from  the  testimony 
it  would  seem  that  although,  in  the  first  instance,  the  pro* 
perty  was  purchased  by  the  brother's  means  and  paid  for 
out  of  his  funds,  yet  the  purchases  were  principally  made 
by  the  defendant  himself  and  he  was  charged  with  the  amount 
against  his  salary,  the  same  being  payable  by  Sylvester  H* 
Mills  out  of  his  individual  share  of  profits  as  a  patrtner  in 
the  firms  where  the  defendant  was  serving  in  the  capacity 
of  a  clerk.    If  such  be  the  fact,  then,  all  the  property  became 
the  defendant's.     The  brother,  Svlvester  H.  Mills,  who  has 
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been  examined  as  a  witness  for  the  complainant,  seems  to 
go  far  towards  admitting  it.  There  is  some  difficulty  in 
reconciling  parts  of  his  testimony  sufficiently  to  warrant  a 
dismissal  of  the  creditor's  claim  on  this  score. 

But,  as  before  remarked,  I  am  embarrassed  with  the  ob- 
jection of  a  want  of  parties.  I  am  at  a  loss  how  to  make  a 
decree  which  shall  affect  the  title  and  possession  of  the  pro- 
perty without  having  before  the  court,  as  parties,  the  admin- 
istrator of  John  Hone  junior  and  Sylvester  H.  Mills.  This 
objection  is  well  taken.  It  is,  however,  not  set  up  in  the 
answer,  and  is  made,  for  the  first  time,  at  the  hearing. 
In  ordering  the  cause  to  stand  over  for  amendment  by  add- 
ing parties,  neither  party,  under  the  circumstances,  is  to 
have  costs  of  such  hearing. 

Order  accordingly. 


18S4. 


TAYLOB 

V. 
MILLS. 


Fat  v.  Jbwbtt  and  another. 


Ezecptlooa  ihcnld  not  be  taken  to  an  answer  for  Inraffieiency,  nn]en  the  dlworery  requir- 
ed would  Uwn  lome  bearing  npon  the  point  In  coatforenqr. 


Exceptions  to  a  report  allowing  exceptions  to  an  answer.   -- 
Thb  VicE-CHAifCELLOR  tcstcd  the  point  of  sufficiency  by       1934^ 
the  materiality  of  the  matter ;  and  said,  exceptions  should      v^-v^^^ 
not  be  taken  for  insufficiency  unlesss  the  discovery,  when  Exceptions, 
made,  would  have  somi  bearing  upon  the  point  in  contro-  ^nno^' 
versy. 
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GoRXAiii  administratrix  of  Gorxan,  deceased  v.  Low  and 

others. 


Infant  took  a  lenae  of  a  lot  of  grmind  In  New-Tork  and  left  the  citjr.  Tbe  lanokuri 
obtained  poMeMloa  under  the  itatate  tben  In  force  concerning  deserted  premiM^.  Tbe 
tenant  afterwarda  returned  and  filed  hie  bill ;  but  held,  be  ehonld  go  tn  a  coort  of  law 

Held  alw,  that  thli  conrt  eonld  have  retained  the  bill  and  have  given  direetione  for  a  tiia' 
at  law  and  enjoined  the  parties  from  Mttlng  up  temporary  ban  or  impedimenta,  previ* 
ded  tbe  aaaie  wore  against  conscience  and  any  such  ban  or  impediments  had  elated. 

Equity  cannot  relieve  against  tiie  provisions  of  •  statute. 


May  21.  

1834.  ,      ,  ....,, 

s^^,,,^.^/         In  tbe  month  of  March  one  thousand  eight  hundred  and 

Landlord      twenty-seven  the  defendants,  Cornelius  Low  and  Nicholas 

and^Tenani.  ix)w,  made  a  lease  to  Jeremiah  Gorman  of  a  lot  of  ground 

at  the  corner  of  Mc.  Dougall  Street  and  Houston  Street  in 

the  city  of  New- York,  for  the  term  of  twenty  one  years 

from  the  first  day  of  November  one  thousand  eight  hundred 

and  twenty-six,  reserving  an  annual  rent  of  one  hundred 

dollars,  payable  quarterly : — with  a  power  of  re-entry  in  case 

the  rent  were  unpaid  for  the  space  uf  ten  days. 

When  Jeremiah  Gorman  took  the  lease  he  was  an  infant 
of  about  eighteen  years  of  age.  His  father  had  given  him 
a  sum  of  money  and  with  this  he  erected  buildings  upon  the 
lot  at  a  cost  of  about  one  thousand  and  three  hundred  dollars ; 
and  which  were  completed  on  the  first  day  of  May  one 
thousand  eight  hundred  and  twenty  seven.  A  main  part  of 
the  house  which  he  erected  he  underlet  to  one  Berrian  for  a 
year  and  at  a  rent  of  two  hundred  dollars ;  another  part  was 
underlet  to  one  Mc.  Leod  as  tenant  at  a  rent  of  fortv  dollars 
for  a  year ;  and  a  small  part  was  occupied  by  his  father  free 
of  rent. 

A  short  time  afterwards  the  lessee,  Jeremiah  Gorman,  left 
the  city  and  state ;  and  it  was  not  known  where  he  had  gone. 
There  were  various  rumours  about  him ;  and  he  was  report- 
ed to  be  dead. 

In  the  month  of  February  one  thousand  eight  hundred 
and  twenty  eight  a  year's  ground  rent  had  become  due ;  and 
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being  UDpaid,  the  defendant,  Augustus  Fleming,  as  agent  for 
the  lessors,  proceeded  under  the  statute  of  ISth  April,  1820, 
(Laws  of  N.  Y.  Sess.  43,  ch.  194.)  to  recover  possession  of  low. 
the  prennises  and  to  put  an  end  to  the  lease.  For  this  pur- 
pose, a  demand  in  writing  of  the  year's  rent  or  of  the 
possession  forthwith  was,  on  the  fourteenth  day  of  February 
one  thousand  eight  hundred  and  twenty  eight  served  upon 
Berrian,  the  under-tenant,  addressed  to  him  or  Jeremiah 
Gorman  the  lessee.  This  demand  not  being  complied  with, 
application  was  then  made  to  a  justice  for  a  summons, 
which  was  granted  in  the  form  prescribed  by  the  statute  ; 
and  upon  service  and  return  of  the  same,  such  further  pro- 
ceedings were  had  before  the  justice  that  on  the  twenty 
sixth  day  of  February  one  thousand  eight  hundred  and  twenty 
eight  the  justice  rendered  judgment  that  the  lessors  recover 
the  possesion  of  the  premises,  and  thereupon  they  were  put 
into  possession — and  from  the  first  day  of  May  one  thousand 
eight  hundred  and  twenty  eight  they  had  let  the  premises  to 
other  tenants. 

In  the  spring  of  the  same  year,  one  thousand  eight  hundred 
and  twenty  eight,  Jeremiah  Gorman  returned  to  New  York ; 
and  afterwards  he  appears  to  have  made  some  application  to 
the  agent  of  the  lessors  to  be  restored  to  the  possession  of 
the  property,  which  was  refused — ^although  the  answer  stated 
that  they  offered  to  give  him  the  house  provided  he  would 
remove  it  from  the  lot.  The  evidence  showed  it  was 
slightly  built  and  of  little  or  no  value  to  the  owners  of  the 

land. 

Jeremiah  Gorman  attained  the  age  of  twenty  one  years 
sometime  in  the  year  one  thousand  eight  hundred  and  thirty  ; 
and  soon  after  filed  his  bill  in  this  court  against  both  the 
lessors  and  their  agent,  praying  that  they  might  be  decreed 
to  deliver  up  the  premises  to  him  under  a  new  lease  for 
the  term  or  for  the  residue  of  it  and  the  lessors  account  to 
him  for  the  rents  of  the  premises  during  the  time  they  had 
possessed  themselves  of  the  property  and  prevented  his  use 
and  enjoyment.  He,  however,  died  pending  the  suit ;  and 
it  was  revived  and  prosecuted  in  the  name  of  his  adminis- 
tratrix. 
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Mr.  Mulockf  for  the  complainant 

Mr.   D.  B.  Ogden,  for  the  defendant. 


The  Vice*Chancellob  : — The  only  question  in  this  cause 
can  be,  whether  the  ^proceedings  before  the  jastice  were  re- 
gular and  sufficient  as  against  the  lessee  to  put  an  end  to  the 
lease  ? 

This  is  purely  a  question  of  law.  The  objections  taken 
at  the  hearing  to  the  proceedings  under  the  statute  are  1. 
that,  as  the  lessee  was  an  infant,  his  estate  was  saved  from 
forfeiture ;  2.  that  the  alleged  proceedings  in  the  justice's 
court  were  not  against  the  lessee  but  against  the  underte- 
nant ;  and  8.  as  to  the  lessee,  they  were  void  on  their  face.' 
If  upon  these  grounds  or  any  other,  the  lessee  was  not 
divested  of  his  estate  or  interest  in  the  premises  by  means 
of  the  proceedings  had  before  the  justice,  then  the  lease  is 
still  a  subsisting  one  and  the  lessee  or  his  legal  or  personal 
representative  has  only  to  bring  an  action  of  ejectment  to 
recover  the  possession  and  for  a  compensation  for  the  mesne 
profits  by  way  of  damages  or  an  action  for  breach  of  the 
covenants  of  the  lease  for  the  eviction  or  disturbance  of  his 
tenants.  The  courts  of  law  can  furnish  an  ample  remedy 
in  some  appropriate  form  of  action  where  the  question  would 
be  tried  with  more  fitness  than  here ;  and  I  cannot  see  the 
necessity  of  coming  into  this  court. 

It  is  not  a  case  where  temporary  bars  or  impediments  to 
a  fair  trial  exist  at  law  and  which  it  might  be  the  duty  of 
this  conrt  to  remove  as  being  against  conscience.  The 
whole  matter  of  the  present  suit  must  depend  upon  the  ef- 
fect of  the  summary  proceedings  before  the  justice ;  and 
there  is  nothing  to  prevent  a  fair  adjudication  in  an  action 
at  law.  Hence,  upon  principles  stated  by  Lord  Redesdale 
in  Bond  ▼.  Hopkins^  1  Sch.  &  Lef.  480,  and  by  Lord  Man- 
ners in  Bltunerhasset  v.  Day,  2  Ball  d&  B.  104,  there  was  no 
need  of  the  aid  of  this  court.  With  regard  to  the  latter 
case,  it  is  well  to  renoark  that  the  bill  was  retained  to  give 
the  plaintiff  an  opportunity  of  bringii^  an  action  of  eject- 
ment to  try  the  validity  of  an  eviction  of  the  tenant  for 
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non-payment  of  rent  and  at  the  same  time  restraining  the 
defendant  from  setting  up  a  legal  title  in  a  mortgagee  or 
the  statute  of  limitations  as  a  bar  to  the  ejectment.  But 
theoy  the  present  case  is  clearly  distinguishable :  for  no  such 
circumstance  or  obstacle  exists  here. 
There  is,  however,  another  view  presented  of  this  case  :~- 
admitting  the  eviction  to  have  been  regular  and  binding 
and  an  actual  forfeiture  to  have  taken  place,  so  as  to  deprive 
the  lessee  of  all  remedy  at  law,  still  it  is  said  that  this  court 
has  jurisdiction  to  relieve  against  such  forfeiture  upon  just 
compensation  being  made  ;  and,  upon  this  ground  the  court 
is  asked  to  restore  the  term  and  possession.  From  an  early 
period,  courts  of  law,  as  well  as  courts  of  Equity,  were  in 
the  habit  of  relieving  the  tenant  from  a  forfeiture  or  breach 
of  the  condition  of  his  lease  for  the  non-payment  of  rent. 
Such  relief  was,  however,  confined  to  cases  of  rent.  Where 
an  action  of  ejectment  was  brought,  the  court  of  law  inter* 
fered  to  stay  proceedings  upon  payment  of  principal,  inte- 
rest and  costs  at  any  time  before  an  execution  upon  the 
judgment  was  executed.  But  equity  went  further  and  re- 
lieved even  after  execution  executed,  in  proper  cases,  ac- 
cording to  circumstances  and  where  full  compensation  could 
be  made :  Piatt  on  Gov.  204,  205,  206,  and  565.  At  length, 
however,  the  legislature  interposed  and  by  statute  regulated 
the  practice  of  the  courts  upon  the  subject  of  ejectments  by 
landlords  or  lessors  against  tenants  under  the  clause  of  re- 
entry in  their  leases  and  restricted  the  right  of  tenants  to 
relief,  both  at  law  and  in  equity,  to  six  calendar  months 
after  the  execution  was  executed  ;  and  declared,  in  substance, 
that,  henceforth  the  lessor  should  hold  the  premises  dischar- 
ged of  the  lease.  This  put  an  efTectual  check  upon  the 
power  of  the  courts.  They  could  no  more  relieve  after  this 
period  of  time  than  they  could  alter  or  repeal  the  law  itself; 
and  hence  the  distinction  that,  although  a  Court  of  Equity, 
with  a  leaning  against  forfeitures  where  the  party  can  be 
compensated,  may  relieve  against  the  terms  or  conditions  of 
a  contract,  yet  it  cannot  against  the  provisions  of  a  statute 
orconditions  in  law.  This  distinction  was  taken  by  Lord 
Macclesfield  in  Peachy  v.  Duke  of  Somerset,  1  Strange  447  ; 
ind  it  was  acted  upon  in  Keating  v.  Sparrow,  1  Ball  &  B. 
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1834.  357^  Then,  how  does  the  present  case  stand  ?  The  legis- 
cHAiEPLiN  '*^^*^^®>  ^^  providing  a  summary  mode  of  proceeding  for 
9.  landlords  against  their  tenants,  by  the  act  of  the  13th  April, 
CHAHPUN,  1820.  have  not  thought  proper  to  allow  any  time  for  the 
tenant  to  redeem.  He  can  save  his  term  only  by  an  imme- 
diate payment  of  the  rent  and  costs  or  by  giving  satisfacto- 
ry security  for  the  payment  within  ten  days  after  the  deci- 
sion or  judgment  of  the  magistrate  against  him.  If  he  omits 
this,  "  the  contract  or  agreement  and  the  relation  of  land- 
lord and  tenant  between  the  parties  shall  be  thereafter  can- 
celled and  annulled."  Thus  an  end  is  put  to  the  lease  and 
to  the  tenancy.  It  is  absolutely  forfeited  by  the  express 
provision  of  the  statute  ;  and  this  is  a  forfeiture  over  which 
the  court  cannot  exercise  a  control — for  it  would  be  impugn- 
ing the  authority  of  the  statute.  But  a  case  is  not  thus 
situated  where  a  forfeiture  is  still  depending  upon  the  con- 
tract of  the  parties  ;  for  there,  where  it  relates  merely  to 
the  payment  of  money,  the  court  may  interfere  to  prevent 
an  advantage  from  being  taken  of  the  non-payment  at  a  ' 
given  day,  provided  the  court  can  see  that  equal  justice 
may  be  done  by  payments  at  a  day  subsequent. 

I  am  of  opinion  no  relief  can  be  granted  in  this  court. 
The  bill  must  be  dismissed.  Under  the  circumstances  and 
considering  the  suit  has  been  latterly  prosecuted  by  an  ad- 
ministratrix, it  must  be  dismissed  without  costs. 


Champlui  V,  Champun  and  others. 


The  word  **f^tktoiik"  In  Uie  56.  rule  of  tlie  court  la  to  be  coutrued  «iijWa  34  *ticr« 


Sept.  23d. 
1834. 

Practice. 
Canstruction 
of  Bute. 


Motion  to  take  exceptions  off  the  files. 
On  the  twenty-fourth  day  of  May,  one  thousand  eight  hun- 
dred and  thirty-four,  the  joint  answer  of  Elizabeth  S.  Cham- 
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pliDy  John  Clark,  Israel  Dean  and  John  Depeysler  was  ex-       ^®^^' 
cepted  to  for  insufficiency ;  and,  on  ihe  eleventh  day  of  cuxmThm 
June  thereafter,  an  order  was  entered  referring  the  answer  9. 

and  exceptions  to  a  master.  The  latter,  by  his  report  bear-  oh^mpmk. 
ing  date  August  23, 1834,  found  the  answer  sufficient ;  and 
this  report  was  delivered  to  the  complainant's  solicitor 
about  three  o'clock  in  the  afternoon  of  the  twenty-sixth  of 
the  same  August :  who  filed  it  on  the  next  day  (the  twenty- 
seventh.)  On  the  fourth  day  of  September  following,  the 
complainant's  solicitor  filed  exceptions  to  the  report ;  and, 
on  the  same  day,  served  a  copy  with  a  notice  of  having 
filed  them.    The  copy  was  refused  to  be  received. 

Mr.  /.  A.  Lottf  for  the  motion. 
Mr.  H,  S,  Macktnf,  opposed. 

The  Vice-chancellor  : — The  question  of  practice  in- 
volved in  this  case  is,  whether  the  exceptions  to  the  master's 
report  were  filed  in  time  ?  By  the  56th  Rule  of  the  court 
the  report  upon  exceptions  is  to  be  delivered  to  the  party 
obtaining  the  reference,  who  is  forthwith  to  file  the  same  in 
the  proper  office  ;  and  if  he  does  not  except  to  the  report 
within  eight  days  thereafter^  it  will  become  absolute  as 
against  him.  But  the  adverse  party  is  to  have  eight^lays 
after  service  of  notice  of  filing  the  report  to  except  to  the 
same  ;  and  if  he  does  not  do  so  within  that  time,  then  it  be- 
comes absolute,  without  order,  against  him.  The  present 
point  is  to  be  decided  upon  a  construction  of  the  words 
*«  forthwith"  and  •*  thereafter,"  as  used  in  the  rule  :  whether 
forthwith  is  to  mean  the  same  day  and  thereafter  goes  to  the 
time  of  filing  the  report  7 

I  take  it  that  this  ''  forthwith**  is  not  to  be  construed  into 
a  necessity  of  doing  the  thing  in  a  moment  after  delivery. 
The  party  must  have  time  allowed  him  t^  make  a  copy. 
It  is  enough  if  it  be  filed  during  office  hours  of  the  same 
or  subsequent  day.  The  courts  of  law  have  explained  the 
meaning  of  their  word  *•  instanter '  into,  twenty-four  hours. 
And  the  same  construction  may  be  given  to  our  **  forthwith/' 
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The  report,  therefore,  having  been  filed  within  twenty-four 
hours  of  its  being  delivered,  is  to  stand  as  filed ;  and  as  the 
^'"^^"^  word  "  thereafter"  has  a  reference  to  its  antecedent  •*  forth- 
GHAKPLiN.  with,"  I  consider  the  exceptions  also  filed  in  time.  A  refer- 
ence to  note  (1)  p.  249  of  Mr.  Hofiman's  Practice  might 
have  saved  the  present  application. 


Motion  denied. 

iV.  The  V.  C.  was,  at  first,  inclined  to  give  costs,  but, 
upon  a  re-consideration  and  inasmuch  as  the  point  appeared 
to  be  a  new  one,  they  were  not  allowed. 


CouTANT  and  others,  administrators  of  Varian,  deceased  v. 

Peaks. 


A  party  who  wishet  to  avail  himself  in  a  present  Bait,  by  way  of  estoppel  or  QtlMrwtie,tf 
any  particular  fkct  as  having  been  conclusively  established  in  a  former  salt  betwe«i 
the  same  parties,  must  show  that  the  faet  he  relies  npon  was  absolutely  aeeesary  to 
the  finding  of  the  verdict  in  the  previous  soil  and  without  the  ascertainment  of  which 
the  verdict  could  not  have  been  rendered.  Hence,  a  question  of  co-partnership  which 
came  up  collaterally  in  a  former  action'^altbnagh  passed  upon  thero-^was  no  tar 
to  going  into  the  point  of  co-partnerahlp  in  the  present  salt. 

No  de#Be  where  evidence  is  equal  on  each  side. 


November 

1^1  Bill  to  establish  a   partnership  between  the  complainants 

intestate ;  and  the  defendant  and  for  an  account. 

Partnership*      "^^^  ^^^^^  ^^  ^^is  ^^i^  ^"^  ^^  testimony  adduced  suflicieot- 
Evidence,      ly  appear  in  the  opinion  of  the  court. 

Mr.  J.  Smithy  for  the  complainant. 


April,  eth, 
1885. 


Mr.    W,  SiUiman,  for  the  defendant. 

The  Vice-chancellor: — The  bill  in  this  cause  aU^;esa 
partnership  to  have  existed  during  a  period  of  about  eight 
years  prior  to  the  decease  of  the  intestate,  Isaac  Variao; 
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which  happened  ih  the  month  of  May  one  thousand  eight 
hundred  and  twenty.  The  answer  denies  that  a  partnership 
ever  existed ;  but,  as  the  coniplainants  waived  an  answer 
under  oath  and  the  defendant  has  accepted  such  waiver  and 
not  sworn  to  his  pleading,  the  denial  is  not  evidence  against 
them.  It  is,  however,  incumbent  upon  the  complainants  to 
prove  the  feet  of  the  alleged  partnership  in  order  to  entitle 
them  to  an  account ;  and  whether  this  be  sufficiently  proved 
is  the  question  I  have  to  consider. 

A  question  of  partnership  arose  on  the  trial  of  a  suit  at  law 
between  the  same  parties,  before  referees,  and  wherein  the 
present  defendant  was  plaintiff.  The  latter  there  produced 
and  offered  to  prove,  as  a  part  of  his  demand  in  the  suit  at 
law,  an  account  for  goods  sold  and  delivered,  which  he 
called  his  store  account,  against  the  intestate.  The  present 
complainants  objected  to  the  introduction  of  the  account  upon 
the  ground  of  a  partnership  in  the  business  of  the  store  where 
the  account  accrued ;  and  because,  whether  any  thing  was  due 
upon  it  or  not,  depended  upon  the  settlement  of  the  partnership 
accounts  and  which  could  not  be  gone  into  in  the  suit  at  law. 

The  referees  heard  evidence  upon  the  point  as  to  whether 
there  bad  been  such  a  partnership.  It  was  a  matter  contes- 
ted before  them ;  and  they  came  to  the  conclusion  that  a 
partnership  had  existed  at  the  time  the  accounts  accrued  and 
they  accordingly  rejected  the  store  account.  In  this  decision 
the  plaintiff  Peaks  acquiesced;  laid  aside  the  store  account; 
and  went  on  and  recovered  other  legal  demands  which  he 
had  against  the  intestate. 

The  present  complainants  now  insist  that  Peaks  (the  de- 
fendant here)  is  precluded  from  contesting  any  further  the 
fact  of  a  partnership,  and  contend  that  the  question  is  put 
at  rest  by  the  decision  of  the  referees.  The  effect  of  that 
decision,  as  it  stands,  undoubtedly  is  to  preclude  Peaks 
from  suing  again  at  law  upon  the  account :  for,  as  the  demand 
has  been  once  submitted  to  the  referees  and  passed  upon 
by  them,  their  finding  would  be  a  bar  to  another  action 
for  the  same  cause.  Such  is  the  effect  of  a  verdict  and 
judgmem-^the  claim  has  been  submitted  and  passed  upon 
and  no  inquiry  is  necessary  as  to  the  grounds  or  reasons 
of  the  finding.     Still,  if  a  party   wishes  to  avail  himself 
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of  any  particular  fact  as  being  conclusively  established 
by  the  verdict  of  a  jury  in  a  former  cause  between  the  same 
parties,  be  must  show  that  the  fact  which  he  relies  upon  as 
thus  established  was  absolutely  necessary  to  the  finding  of 
the  verdict  in  the  previous  suit  and  that,  without  the  ascer- 
tainment of  such  fact,  the  verdict  could  not  have  been  ren- 
dered as  it  was  ; — and  then,  the  verdict  not  having  been 
reversed  or  set  aside,  it  may  be  given  in  evidence  to  prove 
the  fact  when  again  brought  in  question  or,  in  a  proper  case, 
the  former  verdict  may  be  pleaded  by  way  of  estoppel. 
These  principles  are  to  be  found  in  Wood  v.  Jacftson,  8 
Wend.  1.  and  Lawrence  v.  JEfunt,  10.  lb.  80.  Now,  in  the 
case  under  consideration,  the  question  whether  there  were  a 
partnership  or  not,  arose  upon  the  trial  before  the  referees 
rather  incidently  and  upon  a  collateral  point.  It  went  only 
to  a  part  of  the  then  plaintifi^s  demand.  The  referees  excluded 
this  part.  It  is  true  the  exclusion  was  upon  the  ground  of  a 
partnership  being  satisfactorily  proved.  The  trial  went  on 
upon  other  matters  ;  and  the  report  was  made  : — ^but  it  was 
not  necessary  to  it  that  the  fact  of  partnership  should  have 
existed.  It  did  not  enter  into  the  verdict  or  finding  of  the 
referees.  It  was  only  collateral  or  incidental  to  it ;  and 
therefore  the  report  of  the  referees  and  the  judgment  of  the 
court  furnish  no  direct  evidence  of  the  fact  of  a  partnership 
— ^they  leave  it  to  be  *^  inferred  by  argument  or  construction 
*'  from  the  judgment."  This  is  not  enough  to  give  it  the 
e&ct  of  evidence :    Lawrence  v.  Hunt^  supra. 

Then — as  to  the  evidence  in  this  cause.  There  are  three 
witnesses  on  the  part  of  the  complainants  who  testify  to 
declarations  or  admissions  made  many  years  ago  by  the 
defendant  Fesucs  of  the  intestate*s  having  an  interest  with 
him  in  the  store  as  a  partner ;  while  there  are  the  same 
number,  although  not  entitled  to  the  same  credit,  who  swear 
to  declarations  of  the  intestate  himself  that  he  had  no  con- 
cern or  interest  in  the  store.  But  the  point  does  not  end 
here :  a  variety  of  other  facts  and  circumstances  are  testi- 
fied to  by  other  witnesses  and  all  tending  to  show  the  non* 
existence  of  a  partnership  or,  at  least,  the  improbability  of 
one  ever  having  existed.  The  complainants  are  bound  to 
make  it  out  with  reasonable  certainty.    It  is  not  enough  for 
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them  to  leave  it  in  equilibrio ;  and  I  do  not  perceive  the  scale       ^®®*' 
18  made  to  preponderate  in  their  favor.  xmcBiif 

There  is  not  enough  to  justify  me  in  decreeing  a  part-      '    ty. 
nership  account  to  be  taken  ;  and  even  if  there  were,  it    usrili.. 
appears  to  me  very  doubtful  whether  any  benefit  would 
result  to  the  complainants. 

The'  statute  of  limitations  is  set  up  and  insisted  upon  in 
the  answer  as  a  bar  to  an  account,  even  if  a  partnership  had 
been  shown  to  have  formerly  existed.  This  statute  may 
sometimes  be  a  bar  to  a  suit  in  equity  by  one  partner  against 
another  for  an  account:  Atwater  v.  Fowler^  1.  vol.  422 ;  and 
1  am  inclined  to  think  there  is  sufficient  room  for  its  appli- 
cation here.  But  upon  the  first  ground,  I  am  of  opinion  the 
bill  must  be  dismissed.  As  the  complainants  have,  however, 
filed  it  in  atdre  droit  and  under  circumstances  which  may 
have  induced  them  to  believe  a  partnership  could  be  proved, 
tiie  dismissal  must  be  without  costs. 


MiNCHiN  and  others,  infants,  &c.  v.  Merrill  and  another. 


CireiinMUacM  whteh  comtttvte  a  gift  inur  wvt  (See  1.  vol  9M,)  ■gala  reeofoised. 

H  seewut  that  where  a  debtor  It  parttcularly  directed  by  hie  creditor  to  convert  Ue  debt 
into  a  tratt  fnndi  by  setting  the  eame  aside  for  children,  and  be  does  so,  (let  the  same  be 
in  the  shape  of  seenriUes,  money  or  bank  notes,)  a  trust  will  be  created  for  such  chil- 
dren, the  debtor  be  a  trustee  and  his  administrator  cannot  touch  the  fund  as  assets. 

HiBL  T.  directed  her  son  In  law  M.  to  sell  her  house  and  lot,  which  he  did.  She  came  to 
reside  with  him  and  his  family  (wife  and  children).  M.  put  the  aTalls  in  hli  business ; 
and  took  a  partner,  but  afterwards  sold  out  to  him  and  took  bis  notes.  In  the  mean- 
dBe  Mrs.  T.  repeatedly  declared  that  the  avails  of  the  house  and  lot  were  to  go  to  M*s 
ehildren  and  expressed  a  solicitude  as  to  the  same ;  M.  had  been  heard  to  admit  the 
same ;  and  when  he  dissolved  partnership  he  left  his  partner's  notes  (for  which  he  had 
•old  oat)  in  the  hands  of  a  friend,  acknowledging  they  were  for  the  children,  and  went 
to  the  south  and  there  died.  His  administrator  got  possosrion  of  them :  But  the  court 
decreed  them  to  betong  to  the  children.    Costs  to  all  parties  out  of  the  ftind. 


Bill  by  the  children  of  John  Minchin  deceased  against  Novemh.  21. 
the  administrator  of  their  father,  to  reach  a  certain  sum  of      ^®^- 
money  which  had  come  to  his  hands,  upon  the  ground  of  its  c/TX^ 
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belonging  to  the  complainants  at  the  time  of  the  father^* 
death  and  as  forming  no  part  of  his  personal  estate.  They 
claimed  the  money  as  a  gift  from  their  grandmother  Anne 
Thayer,  who  was  since  dead,  as  being  io  their  father's  hands 
in  trust  for  them. 

Anne  Thayer,  whose  administrator  was  likewise  before 
the  court  as  a  party  defendant,  formerly  resided  in  Boston 
and  where  she  had  owned  a  house  and  lot.  In  the  year  one 
thousand  eight  hundred  and  twenty-seyen,  she  came  to  re- 
side in  New«York  with  her  daughter  and  son  in  law,  who 
were  the  parents  of  the  complainants.  On  her  remoral, 
she  empowered  her  son  in  law  to  sell  the  house  and  lot  in 
Boston  ;  and  which  sale  he  effected  for  about  the  sum  of  two 
thousand  and  five  hundred  dollars.  The  money  he  put  in 
the  business  of  a  hardware  store  in  New- York.  Shortly 
afterwards,  the  defendant,  Eli  Merrill,  became  a  partner 
with  him  in  the  store.  The  partnership  was  continued ;  and 
the  money  remained  in  the  partnership  stock  until  the  month 
of  March  one  thousand  eight  hundred  and  thirty,  when 
Minchin  sold  out  all  his  interest  in  the  goods  and  outstand- 
ing debts  to  one  Foster  for  two  thousand  seven  hundred  and 
fifty  dollars  and  took  Foster's  promissory  notes  for  the 
amount,  drawn  payable  to  himself. 

Previous  to  this  time,  his  mother  in  law,  Ann  Thayer, 
and  his  wife  had  both  died.  Mrs.  Thayer  was  about  eighty- 
six  or  eighty-seven  years  of  age  at  the  time  of  her  death. 

In  the  month  of  December,  one  thousand  eight  hundred 
and  thirty,  Minchin  left  his  family  of  children  in  charge  of 
a  Miss  Sophia  White  ;  and  went  to  the  south,  where  he  died 
on  the  seventh  day  of  March  following  intestate.  He  also 
had  left  with  Miss  White  the  promissory  notes  given  by 
Foster.  Upon  receiving  intelligence  of  his  death,  the  de- 
fendant Merrill  immediately  applied  for  and  obtained  letters 
of  administration  upon  his  estate — having  first  procured  the 
eldest  son,  who  was  then  of  age,  to  renounce  in  his  favor ; 
and  on  the  fourteenth  day  of  March  one  thousand  eight 
hundred  and  thirty-one  he  prevailed  upon  Miss  White  to 
deliver  to  him  the  notes  made  by  Foster  and  which  had  been 
since  paid  to  him. 

This  led  to  the   filing  of  the  bill — ^the  children  claiming 
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the  money  as  belonging  to  them  and  the  defendant  Merrill 
insisting  that  it  was  assets  in  his  hands,  as  administrator,  for 
the  payment  of  debts  and  to  be  accounted  for  in  a  due  course 
of  administration. 

The  evidence  to  make  out  a  gift  consisted  of  the  repeated 
declarations  of  Mrs.  Thayer,  to  the  effect  that  the  proceeds 
of  the  bouse  in  Boston  which  had  been  sold  and  which  were 
in  the  hands  of  Minqhin  she  intended  should  go  to  his  chil« 
dren  and  she  hoped  he  would  take  care  of  it,  at  the  same 
time  expressing  great  anxiety  about  the  safety  of  the  fund* 
One  of  the  witnesses,  Mrs.  Gray,  testified,  she  frequently 
board  her  speak  of  money  in  the  bands  of  Minchin  which 
she  had  given  to  his  children ;  she  said  that  Minchin  held 
tbo  money  for  the  children  and  felt  anxious  about  it  and 
hoped  it  would  be  kept  sacred.  Another  witness,  Miss 
White,  testified  that  she  often  heard  Mrs.  Thayer  say  to 
Mr.  Minchin,  **  I  want  to  know  whether  the  money  you  re* 
oeived  on  the  sale  of  my  house  is  safe  for  the  children,  you 
know  I  always  intended  that  money  for  my  dear  daughter's 
children;"  and  Mr.  Minchin  used  to  reply,  he  would  keep 
it  safe ;  that  the  old  lady  was  very  anxious  about  it  for  she 
knew  that  Minchin  was  embarrassed  and  she  said  she  always 
intended  that  money  for  the  children.  The  last  conversa- 
tion the  witness  heard  between  them  on  the  subject  was 
after  the  old  lady  was  taken  ill  and  about  three  days  before 
her  death.  She  then  called  Mr.  Minchin  to  her  and  said  she 
wanted  to  know  whether  the  money  was  yet  safe  for  the 
children,  and  he  said  it  was.  She  told  him  she  wanted  he 
should  always  keep  it  so ;  he  said  he  would  ;  and  she  then 
requested  he  would  every  year  add  the  interest  to  the  prin- 
cipal. 

Besides  these  conversations,  the  declarations  of  Mincliin 
at  other  times  were  given  in  evidence.  He  had  been  often 
heard  to  say  he  had  got  the  property  secured  for  the  chil- 
dren— had  taken  care  of  it  and  intended  to  keep  it  secure  for 
them.  This  was  while  he  was  in  partnership  with  Merrill. 
After  he  had  sold  out  and  held  the  notes  of  Foster  and 
when  speaking  of  their  amount  he  said  it  was  the  children's 
money.  Miss  White  likewise  said  that  one  evening  when 
he  came  home  he  observed  that  he  was  afraid  to  have  the 
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^^^*       children's  money  remain  any  longer  in  his  bosioen  and  he 
had  that  day  sold  oat  to  Foster  and  taken  his  notes,  amount- 
V.         ing  to  two  thousand  se^en  huidied  and  fifty  dollars.    She 
further  testified  that  when  Minchin  went  to  the  south,  he 
gave  Foster's  notes  to  her,  saying  they  belonged  to  the  chil- 
dren and  he  wished  her  to  keep  these  notes  for  them  until 
he  came  back.    Another  witness,  Mr.  Dayton,  who  was 
examined  on  the  part  of  the  defendant,  stated  he  had  heard 
it  said,  and  he  thought  he  heard  Minchin  himself  say  so, 
that  he  had  borrowed  whatever  property  he  had  of  his  wife's 
mother  and  that  it  belonged  to  his  children  and  mentioned 
the  amount  as  being  between  two  and  three  thousand  doU 
lars.    Miss  White  testified  further  to  declarations  of  the 
defendant  Merrill  on  the  same  subject ;  that  when  he  ap> 
plied  to  her  for  the  notes  and  insisted  upon  having  them,  she 
told  him  that  Mr.  Minchin  had  given  her  the  notes  to  keep 
for  the  children  until  he  returned  and  the  defendant  rejoined 
that  if  she  did  not  give  them  up  he  would  have  to  sue  for 
them ;  he  said  he  would  try  and  collect  the  money  on  them 
for  the  children  and  Mr.  Minchin  had  always  told  him  these 
notes  belonged  to  the  children  and  that  it  came  from  their 
grandmother — and  upon  the  defendant's  saying  all  this  she, 
the  witness,  gave  up  the  notes  to  him.    An  attempt  had 
been  made  to  throw  discredit  upon  Miss  White's  testimony 
by  contradicting  her  in  relation  to  what  she  said  of  the 
habits  of  Minchin.    To  a  question  propounded,  on  her  cross- 
examination,  she  answered,  he  was  not  what  she  would  call 
an  intemperate  man — he  was  occasionally  somewhat  exci- 
ted by  liquor,  but  he  never  used  to  drink  at  home ;  while 
a  number  of  witnesses  had  been  examined  to  prove  he  was 
often  intoxicated  when  from  home  and  would  sometimes  go 
home  so  and  that  this  was  known  to  Miss  White.    But  the 
Vice-Chancellor  did  not  perceive  the  testimony  to  be  much 
at  variance  nor  as  detracting  from  the  force  of  her  own  ev- 
idence. 

Mr.  E,  Paine,  for  the  complainants. 
Mr.  J.  W.  Gerard,  for  the  defendant. 
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Tiu  Vicb-Chancbllor  : — The  principal  question  is,  whe-       ^®^* 
ther  there  was  an  effectual  gift  of  the  money  by  the  grand-     j^nrcHiif 
mother  to  the  children  and  the  father  a  trustee  of  the  fund  v. 

for  their  benefit?    For  if  so,  then  it  would' not  pass  to  his    hsbbiix. 
personal  representative  as  a  part  of  his  estate ;  and  there  can  ^^  ^ 
be  no  difficulty  in  following  it  into  the  hands  of  the  defendant       1835. 

There  is  no  pretence  here  of  a  testamentary  gift.  Nor 
can  the  circumstances  in  this  case  amount  to  a  donatio  mortis 
causa.  It  is  upon  the  ground  of  a  gift  inter  vivos  that  the 
claim  of  the  children  is  urged.  In  order  to  render  this  de- 
scription  of  gift  effectual  for  any  purpose,  it  is  not  only  ne- 
cessary to  shew  an  intention  to  give  but  also  an  actual  deli- 
very of  the  thing  given — there  must  be  a  parting  with  the 
possession  and  all  control  over  the  property  by  the  donor 
and  a  vesting  of  the  possession  in  the  donee  or  a  third  per- 
son in  trust  for  the  donee.  This  is  the  well  established  doc- 
trine in  courts  of  law  upon  the  subject  and  which  courts  of 
equity  also  are  bound  to  regard.  In  addition  to  the  cases 
referred  to  in  Taylor  v.  JTie  Fire  Dtpartmentt  I  Edwards, 
V.  C.  Rep.  294,  may  be  cited  Hooper  v.  Goodwin^  1  Swanst. 
486,  and  GaskeU  v.  Gaskett,  2  Y.  &  J.  502. 

I  consider  the  evidence  makes  out  a  case  of  a  gift  exe- 
cuted by  Mrs.  Thayer,  a  possession  parted  with,  and  all 
control  over  the  fund  relinquished  on  her  part;  and  that 
M inchin  became  vested  with  it  as  a  trustee  for  his  children. 
It  is  true,  the  evidence  does  not  show  very  explicitly  what 
passed  between  the  parties  or  what  their  mutual  understand- 
ing was  at  the  time  the  money  was  first  received  by  Min- 
chin.  He  was  empowered  to  make  sale  of  the  house*  and 
lot,  execute  the  conveyance  and  receive  the  purchase  mo- 
ney. And  from  these  facts  it  is  argued  that  he  became  the 
debtor  of  Mrs.  Thayer  for  the  money  and  not  a  trustee  of  it 
for  his  children.  I  consider,  however,  a  trust  was  created 
at  that  time  and  the  gift  consummated.  Mrs.  Thayer  was 
upwards  of  eighty  years  of  age  and  had  come  to  spend  the 
remnant  of  her  days  in  the  family  of  her  daughter  and  son  in 
law ;  and  their  children  were,  next  to  their  mother,  her  only 
descendants.    She  had  no  longer  any  use  for  the  money  on 

her  own  account.    Her  services  in  the  family,  according  to 
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testimoDy  in  this  case,  were  an  equivalent  for  her  board  ; 
und  it  was  natural  she  should  wish  to  place  the   money  at 
once  in  a  situation  where  it  would  be  of  the  greatest  benefit 
to  the  family.     She  knew  the  embarrassed  circumstances  of 
her  son  in  law  and  was,  consequently,  aware  how  the  hand- 
ing the  money  to  him  for  the  purpose  of  investing  it  in  a 
stock  of  goods  on  his  own  account — thereby  making  it  a 
debt  against  him — would  be  rendering  the  same  liable  for 
his  previous  debts  ;  while,  by  giving  the  money  to  the  chil- 
dren and  constituting  their  father  a  trustee,  with  permissioa 
to  employ  it  in  trade  for  the  benefit  of  his   family,  it  could 
not  be  attended  with  a  like  consequence.     The  declarations 
of  both  parties,  which  were  so  constantly  made,  are  in  ac- ' 
cordance  with  this  view  of  the  transaction*    Mrs.   Thayer 
declared,  not  only  that  it  was  always  her  intention  to  give 
the  money  to  the  children,  but  that  she  really  had  given  it — 
and  spoke  of  the  same  as  their  money  which  their  father 
held  for  them  ;  and  in  expressing  her  anxiety  about  its  safe- 
ty, it  appears  clearly  that  it  arose  for  their  sake  and  on  their 
account,  as  owners  of  the  fund  and  not  on  her  own  account 
as  a  creditor  of  Minchin.     She  intimated  no  design  of  with, 
drawing  the  money  from  the  hands  of  her  son  in  law  or  of 
reclaiming  it  as  her  own ;  took  no  measures  which  a  credi- 
tor would  have  made  use  of  who  was  apprehensive  that  his 
debt  was  not  secure  ;  and  made  no  attempt  to  control   the 
management  or  disposition  of  the  fund  as  one  belonging  to 
himself  or  which  was  held  in  trust  for  her.     Again,  all  the 
acts  and  declarations  of  Minchin  show  that  he  considered 
the  money  as  belonging  already  to  his  children  and  not  theirs 
merely  in  expectancy.     He  sold  out  his  interest  in  the  part- 
nership when  he  became  apprehensive  his  old  creditors  might 
attempt  to  interfere  with  the  children's  rights  and  the  money 
payable  by  the  notes  he  spoke  of  as  being  their  money  and 
the  notes  as  belonging  to  them.     The  taking  of  them  in  his 
own  name  and  the  intention  to  resume  the  possession  on  his 
return  from  the  south  is  not  inconsistent  with  the  idea  of  a 
trust  on  his  part:  for,  at  the  time  of  depositing  them  with 
Miss  White  for  safe  keeping,  he  acknowledged  such  a  trust. 
I  am  not  certain  that  his  declarations  and  acknowledg- 
ments, though  verbal,  being  made  in  good  faith,  as  between 
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the  children  claiming  to  be  cestuis  que  trml  and  the  personal 
representative  of  the  party  admitting  himself  to  be  a  trustee, 
may  not  be  sufficient  to  prevent  a  devolution  of  the  proper- 
ty upon  the  administrator :  George  v«  iloward^  7  Price,  646, 
Lord  Eldon,  in  Ex  parte  Dubost^  IS  Vesi  140.,  speaking 
in  reference  to  the  gift  of  an  annuity  which  was  claimed 
against  an  executor,  observed  that  although  in  one  sense  it 
might  be  represented  as  the  testator's  personal  estate,  yet 
the  testator  had  committed  to  writing  what  seemed  to  be  a 
sufficient  declaration  of  his  holding  this  part  of  the  estate 
10  trust  for  the  annuitant.  The  Lord  Chancellor  had,  in  the 
same  case  before  said,  '*  that  upon  an  agreement  (voluntary) 
to  transfer  stock,  this  court  will  not  interpose,  but  if  the 
party  had  declared  himself  to  be  the  trustee  of  that  stock, 
it  becomes  the  property  of  the  cestui  que  trust  without  more 
and  the  court  will  act  upon  it."  This  principle  may  be 
applied  here,  even  supposing  it  to  have  been  a  debt  origi- 
nally from  Minchin  to  Mrs.  Thayer.  As  a  debtor,  it  appears 
to  me  that  it  was  competent  for  him,  with  Mrs.  Thayer's  as- 
soot  and  in  conformity  with  her  declared  wishes,  to  convert 
the  money  owing  by  him  to  her  into  a  trust  fund  for  the  ben- 
efit of  his  children,  by  setting  apart  securities  or  money  in 
bags  or  bank  notes  in  his  possession,  designating  it  to  be  trust 
property,  and  that  such  an  act  on  bis  part  would  preclude  his 
personal  representative  from  claiming  the  property  or  fund 
as  assets  of  his  estate  :  Powell  v.  Cleaver,  2  Br.  C.  C.  500. 
515*  I  go  further.  I  consider  no  violence  is  done  to  the  ev. 
idence  by  drawing  the  conclusion  that  there  was  a  complete- 
ly executed  gift  by  Mrs.  Thayer  and  such  a  vesting  of  the 
property  in  trust  for  the  children  that  her  administrator, 
upon  evidence  of  what  had  taken  place,  could  not  have  re- 
covered the  money  in  an  action  against  Minchin  as  a  debt 
due  from  him. 

The  complainants  are  entitled  to  the  money  as  a  fund 
which  belonged  to  them  in  their  father's  hands — the  same 
not  having  formed  a  part  of  his  estate.  The  money  is  in 
court ;  the  share  of  the  adult  complainant  may  be  paid  over 
to  him,  and  those  belonging  to  the  infant  defendants  must 
remain  invested  until  they  come  of  age,  while  the  interest 
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only  (unless  he  gives  the  requisite  security)  is  to  be  paid  to 
their  guardian. 

As  to  costs.     The  complainants  claim  them  against  the 
defendant  Merrill ;  while  he  insists  upon  being  entitled  to 
his  costs  out  of  the  fund.    He  became  administrator  with 
the  assent  of  one  of  the  complainants  who  was  competent 
to  -give  such  sanction.    The  appointment  of  an  administra- 
tor was,  in  all  probability,  necessary  for  the  purpose  of  col- 
lecting the  money  from  the  maker  of  the  notes.    They 
were  made  payable  to  M inchin ;  he  does  not  appear  to  have 
endorsed  or  negotiated  them ;  and  there  might,  therefore, 
have  been  a  difficulty  in  enforcing  payment  except  through 
the  medium  of  a  legal  representative  of  the  deceased  payee. 
The  defendant  appears  to  have  acted  in  good  faith  and 
from  good  motives  even  towards  the  children.    At  the  time 
he  applied  for  the  notes,  he  avowed  his  object  to  be  the  col- 
lection of  the  money  for  the  children,  provided,  as  it  must 
be  understood,  that  they  should  turn  out  to  be  the  owners 
and  entitled  to  it ;  and  when  he  got  the  notes  into  his  pos- 
session and  received  the  amount  of  them,  it  was  a  difficult 
question  for  him  to  determine  whether  he  would  be  safe  in 
paying  the  money  over  to  the  children  instead  of  claiming 
to  hold  it  as  assets  for  the  payment  of  the  father's  debts. 
In  some  measure  he  stood  in  the  situation  of  a  trustee  who 
requires  the  direction  of  the  court  for  his  protection  ;  and 
under  all  circumstances,  it  is  not  unreasonable  to  allow  the 
defendants,  as  well  as  the  complainants,  their  costs^  oat  of 
the  fund. 
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IsEifHART  and  others  v.  Hacha^liah  Brown  and  another, 
execQtors  of  Gilbert  Browh  deceased,  et  cd. 
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Widow  had  artidMofperaoiuUty  beqaeathed  her ;  and  took  poMattion  of  them,  with  the 
knowledge  and  aaaent  of  the  executor.  He  afterwards  aued  her  for  the  same ;  Init 
submitted  to  a  nonsuit  In  making  up  his  accounts,  he  charted  the  fees  and  expenses 
paid  for  the  suit,  wliich  were  allowed  by  a  master  but  disallowed  bjr  the  court. 

Voluntary  bonds  given  by  a  tesutor  will  be  operative  as  debu  agabist  the  esUte,  unless 
he  was  won  tompoa  wukUm^  or  the  bonds  were  obtained  by  fraud,  or  undue  influence ; 
but4hey  will  have  to  be  postponad  to  bonds  and  simple  contract-debts  arising  upon  val- 
uable oonsideratioo.    Yet  they  have  a  preference  of  legacies. 

Mere  secret  in* the  manner  of  giving  voluntary  bonds  is  not  enough  to  impeach  them. 

Interesi  not  allowed  upon  arrears  of  an  annuity. 

The  produce  accruing  upon  a  speclflc  legacy  betougs  to  the  legatee ;  but  if  the  articles  be 
unproductive  and  detained,  no  Interest  can  be  had  out  of  the  estate  for  the  detention ;  if 
improperly  wiiliheld,  the  remedy  is  against  the  executor  only. 

A  spectfle  legacy  does  not  carry  interest. 


For  a  statement  of  this  case,  the  reader  is  referred  to  1st 
vol.  page  411. 

It  now  came  up  again  on  exceptions  to  the  master's  report, 
upon  the  reference  had  by  virtue  of  the  decretal  order  before 

made. 

The  master  reported,  amongst  other  things,  that  Hacha- 
liah  Brown  had  in  his  hands  belonging  to  the  estate,  includ- 
ing interest  charged  to  him,  six  thousand  two  hundred  and 
eighty-seven  dollars  and  ninety-two  cents  ;  that  three  bonds 
of  five  hundred  dollars  each,  executed  by  Gilbert  Brown, 
one  to  the  sister,  another  to  the  son  and  the  third  to  the  mo- 
ther of  Hachaliah  Brown  ought  not  to  be  allowed  as  just 
debts  against  the  estate ;  that  the  personal  estate  was  suffi- 
cient to  comply  with  the  provisions  relative  to  the  invest- 
ment of  the  fifteen  hundred  dollars,  that  the  real  estate  (sub- 
ject to  the  widow's  rights)  was  enough  for  the  payment  of 
debts ;  and  that  there  was  due  to  the  widow  : 
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Hachaliah  Brown  had,  theretofore,  brought  an  action  of 
trover  against  the  widow  in  order  to  recover  the  household 
property  bequeathed  to  her.  It  had  come  to  trial  when  the 
plaintiff  submitted  to  a  nonsuit.  His  costs  of  this  suit  at 
law,  amounting  to  one  hundred  and  forty-three  dollars  and 
eighty-two  cents,  had  been  charged  by  him  and  allowed  by 
the  master  as  a  proper  charge  against  the  estate. 

Exceptions  were  taken  by  the  widow  to  the  allowance  of 
the  costs  in  the  trover  suit. 

And  Hachaliah  Brown  took  six  exceptions  to  the  master's 
report. 

1.  Because  the  master  had  reported  a  balance  of  six  thou- 
sand two  hundred  and  eighty-seven  dollars  and  ninety-two 
cents  in  his  hands,  whereas  he  ought  to  have  only  reported 
a  balance  of  thirteen  hundred  and  thirty  dollars  and  sixty- 
one  cents  and  interest. 

2.  Because  the  master  had  rejected  the  three  bonds. 

3.  Because  he  had  reported  the  estate  sufficient  to  com- 
ply with  the  provisions  relative  to  the  investment  of  the  fif- 
teen hundred  dollars. 

4.  Because  he  had  reported  there  was  due  to  the  widow 
for  arrears  of  interest  upon  the  fifteen  hundred  dollars  the 
sum  of  two  thousand  and  one  dollars  and  eighty-seven  cents. 

5.  Because  he  had  reported  there  was  due  to  the  widow, 
on  account  of  the  articles  of  personal  property  enumerated 
in  the  codicil,  three  hundred  and  six  dQllars  and  fifty^one 
cents  and  for  the  principal  and  interest  of  the  bond  nine  hun- 
dred and  seventy.eight  dollars  and  thirty-three  cents  and 
that  the  aggregate  amount  due  to  the  widow  was  three 
thousand  two  hundred  and  eighty-six  dollars  and  seventy- 
one  cents ;  whereas  the  master  ought  to  have  reported  that 
the  widow  was  not  entitled  to  the  said  several  sums. 
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widow  erroneously.  v^^^-w/ 
And  these  exceptions  now  came  before  the  court. 
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Mr,  A,  L,  Mc^DoTiald^  for  the  complainant. 

Mr.  W.  N.  Dyckman,  for  the  widow  Elizabeth  Brown. 

Mr.  P.  A.  Jay^  for  the  defendant  Hachaliah  Brown. 

Thb  Vicb-ChancbiiLOr  : — 1.  As  to  the  exception  taken  ^  jg 
by  tha  widow  Elizabeth  Brown.  This  relates  to  the  cpsts,  1835. 
counsel  fees  and  expenses  of  the  action  of  trover  brought 
by  the  executor  against  the  widow,  amounting  to  one  hun^ 
dred  and  forty.three  dollars  and  eighty^two  cents.  The  ex- 
ecutor failed  ia  the  action ;  and  the  master  has  allowed  it 
to  bp  charged  against  the  estate.  It  appears  to  me  it  ought 
oot  Ui  be  so  charged. 

Although,  in  strictness  of  law,  the  executor  had  a  right  to 
ihe  possession  of  all  the  personal  property  left  by  the  testa- 
Uns  and  the  widow  could  not  take  what  was  specifically  be- 
queathed to  her  without  his  assent,  inasmuch  as  it  might  be 
flccessary  for  the  payment  of  debts,  yet  if  he  were  satished 
that  no  4uch  necessity  existed,  it  was  competent  for  him  to 
^sent  to  her  retaining  the  possession ;  and  having  once  as- 
sented, he  should  not  afterwards  have  brought  the  action 
against  ber.  The  defence  which  she  had  set  up  was  that 
one  or  both  of  the  executors  had  assented  ;  and  after  some 
proof  was  gone  into  on  her  part  upon  the  trial,  in  order  to 
make  out  the  fact*  the  executors  submitted  to  a  nonsuit  I 
think  it  is  apparent  that  there  was  no  necessity  for  requiring 
ber  to  give  up  the  articles  of  personal  property  which  had 
been  left  to  her  by  the  will.  The  attempt  can  hardly  be 
justified.  It  was  certainly  not  for  her  benefit  or  the  advan* 
tage  of  the  legatees  generally ;  and  he  must  bear  the  expense 
himself.    This  exception  is  well  taken. 

2.  Then,  as  to  the  exceptions  taken  by  the  defendant 
Hachaliah  Brown.     These  are  of  more  importance. 

T^ie  first  and  second  depend  upon  one  question,  namely, 
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whether  three  certain  boDds  given  by  the  testator  were  va- 
lid as  debts  against  the  estate  ?     The  executor  alleges  his 
having  paid  them  and  he  claims  a  right  to  charge  the  amount 
against  the  estate.     If  he  be  permitted  to  do  this,  it  vrill 
lessen  the  amount  which  the  master  has  reported  as  the  ba- 
lance due  frem  him — the  master  having  disallowed  the 
bonds.     They  are  voluntary  bonds,  one  of  them  was  given 
to  the  sister  of  the  executor,  a  second  was  in  favor  of  his 
son,  and  the  remaining  one  was  given  to  his  mother ;  each 
of  these  bonds  was  for  five  hundred  dollars  payable  at  or 
immediately  after  the  death  of  the  obligor  and  all  bearing 
date  the  twenty-fifth  day  of  May,  one  thousand  eight  hun- 
dred and  twenty.     The  will  was  made  previously,  on  the 
fifteenth  day  of  June,  one  thousand  eight  hundred  and  eigh- 
teen, the  codicil  on  the  thirty-first  day  of  July,  one  thousand 
eight  hundred  and  nineteen,  and  the  testator  died  on  the 
twenty.seventh  day  of  December,  one  thousand  eight  hun- 
dred and  twenty. 

These  bonds,  although  voluntary  and  without  valuable 
consideration,  are  nevertheless  valid  and  operative  as  debts 
against  the  estate,  unless  they  were  obtained  by  fraud  or 
undue  influence  or  the  testator  had  become  non  compos  menr 
tis  at  the  time  of  giving  them.  This  court,  however,  would 
not  allow  them  to  be  paid  in  the  course  of  administration  to 
the  prejudice  of  creditors  having  debts  contracted  for  valua- 
ble consideration.  The  executor  would  be  compelled  to 
postpone  such  bonds  even  to  simple  contract  debts :  Ram 
on  Assets,  277  ;  but  in  respect  to  legacies,  the  bonds  would 
have  a  preference :  for  it  is  said  that  a  bond,  however  vo- 
luntary, transfers  a  right  in  the  lifetime  of  the  obligor, 
whereas  a  legacy  arises  from  the  will  which  takes  effect 
only  from  the  testator's  death  and  therefore  ought  to  be  post- 
poned to  a  right  created  in  the  testator's  lifetime :  Jones  and 

Powell, 1  E.  Ca.  Abr.  84. ;  Cray  v.  Rooke,  Tal- 

bot'b  Cas.  156. ;  Lechmere  v.  E.  of  Carlisle^  3  P.  Wms.  222 ; 
The  Lady  Cox's  case,  lb.  339. 

If  these  bonds  then  were  iuvalid,  it  must  have  been  be- 
cause the  testator  was  either  of  unsound  mind  at  the  time  or 
there  was  some  fraud  or  deception  practiced  upon  him  or 
some  undue  influence  used  to  procure  them.     The  testimo- 
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ny  fails  to  make  out  any  of  these  grounds.  The  evidence 
of  the  Reverend  Mr.  Haskell  and  of  the  widow,  upon  her  ex- 
amination as  a  party,  are  the  strongest  upon  the  subject  ot 
the  testator's  imbecility  of  mind ;  and  even  they  go  no  fur- 
ther than  to  shew  him  subject  to  severe  attacks  of  illness 
and  which,  while  they  lasted,  appeared  to  impair  his  mental 
as  well  as  physical  faculties.  But  these  were  of  short  dura- 
tion, did  not  exceed  two  or  three  days,  and  upon  proper 
medical  treatment  he  would  recover.  Except  at  such  times, 
he  was  perfectly  competent  to  conduct  his  own  aflfairs  and 
to  give  directions  in  relation  to  the  management  and  dispo- 
sition of  his  property.  There  was  indeed  no  mental  incapa- 
city ;  and  the  bonds  were  given  at  times  when  he  was  able 
to  go  from  home  and  not  while  labouring  under  any  particu- 
lar bodily  suffering  so  as  to  affect  his  mind. 

Nor  is  there  any  evidence  of  fraud  or  improper  influence 
in  obtaining  the  bonds  in  question,  nor  sufficient  circom- 
staoces  from  which  to  infer  either  the  one  or  the  other. 
Secresy  in  the  manner  of  giving  the  bonds  is  put  forward 
for  the  purpose  of  raising  a  suspicion  of  some  unfairness. 
This  is  not  enough.  Fraud  and  imposition  must  bo  made 
•out  by  stronger  evidence  than  this  affords  before  the  bonds 
can  be  impeached.  As  they  are  in  the  nature  of  testamen- 
tary gifts,  they  would  be  more  likely  to  assume  the  appear- 
ance of  secret  transactions  than  ordinary  bonds  between 
debtor  and  creditor.  The  testator  had  a  right  to  dispose  of 
bis  property  by  giving  bonds  or  by  deeds  of  gift,  as  well  as 
by  will ;  and  he  was  also  at  liberty  to  prefer  Brown's  family, 
as  objects  of  his  bounty,  to  his  other  relations,  notwithstand- 
ing be  made  a  will  by  which  he  bad  intended  to  leave  them 
a  portion  of  his  estate  which  these  bonds  tend  to  disappoint. 
And  without  some  proof  to  impeach  the  bonds,  they  must 
be  permitted  to  have  this  efl^ct :  Blackbom  v.  Edgley^  1  P. 
Wms.  606. 

If  all  proper  parties  were  before  the  court,  I  should  not 
be  warranted  by  the  evidence,  as  it  now  stands,  in  decreeing 
the  bonds  to  be  cancelled.  I  must  consider  the  executor 
justified  in  paying  them,  provided  such  payments  do  not 
prejudice  the  rights  of  any  person  standing  in  the  light  of  a 
creditor  and  entitled  to  a  preference.     The  law  on  this  sub* 
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ject,  with  respect  to  creditors,  has  already  been  stated ;  and 
I  c()nsider  the  widow  as  coming  withia  the  principle  and 
entitled  to  be  first  satisfied,  not  only  in  regard  to  the  provi- 
sion made  for  her  by  the  will  and  codicil — ^her  right  to  which 
has  already  been  passed  upon  and,  until  altered,  must  be 
taken  as  the  law  of  the  case — but  also  in  relation  to  the 
bond,  taken  in  the  name  of  Hachaliah  Brown  for  her  benefit. 
It  is  very  evident  the  testator  intended  to  give  her  bond  the 
preference.  His  object  was  to  make  a  more  ample  allow- 
ance to  her  and  place  her  upon  the  same  footing  as  the  pro- 
vision by  the  will ;  and  those  who  took  the  other  bonds  most 
I  think  have  understood  at  the  time  that  whatever  rights 
they  thereby  acquired  were  to  be  subordinate  to  those  of  the 
widow.  No  injustice  will  be  done  in  giving  her  the  pre- 
ference. 

Upon  ah  understanding  that  the  sanctioning  of  the  three 
bonds  is  not  to  affect  the  claims  of  the  widow,  the  first  and 
second  exceptions  taken  by  the  defendant  Hachaliah  Brown 
are  allowed. 

I  apprehend  this  likewise  disposes  of  the  third  exception : 
for  there  must  be  a  re-stating  of  the  accounts  and  the  result 
will  then  show  whether  the  personal  estate  is  sufficient  to 
enable  the  executors  to  comply  with  the  provisions  of  the 
will  relative  to  the  placing  out  at  interest  the  sum  of  fifteen 
hundred  dollars  for  the  use  of  the  widow. 

The  fourth  exception  relates  to  the  amount  reported  to  be 
due  to  the  widow  for  arrears  of  interest  on  the  fifteen  bun- 
dred  dollars.  The  objection  to  this  is  that  the  master 
ought  not  to  have  allowed  any  interest  to  be  due  upon  this 
sum,  much  less  interest  upon  arrears  of  interest.  The  de- 
cretal order  of  the  ninth  day  of  April,  one  thousand  eight 
hundred  and  thirty-three  has  already  determined  that  she  is 
entitled  to  the  interest  upon  this  sum  of  fifteen  hundred  dol- 
lars from  the  death  of  the  testator,  provided  the  personal 
estate  amounted  to  the  sum  and  there  was  suflicient  other 
property  to  pay  debts ;  and  I  understand  from  the  master's 
report  there  is  a  sufficiency  for  these  purposes.  The  ar- 
rears, therefore,  amounting  to  one  thousand  three  hundred 
and  sixty-five  dollars  are  properly  allowed  by  the  master ; 
and  the  only  question  is  as  to  interest  upon  such  arrearsr 


♦    VICE-CHANCELLOR'S  COURT.  347 

coropated  by  the  master  to  amount  to  six  hundred  and  thirty-       ^^^*' 
six  dollars  and  eighty-seven  cents.    I  am  of  opinion  this  latter    j^^^^^^^, 
sum  cannot  be  allowed.    As  I  look  upon  this  provision  in  the         t?. 
light  of  an  annuity,  the  weight  of  authority  is  against  allowing     bsowx. 
the  widow  interest  upon  arrears.     The  case  of  Tew  v.  Earl 
of  WinUrton,  3  Bro.  C.  C.  489.  and  in  1  Ves.  Jr.  45L  is 
directly  in  point ;  and  interest  on  the  arrears  of  an  annuity 
was  refused  by  Lord  Hardwicke  in  Bedford  v.  Coke,  1  Dick. 
178. ;  Bignal  v.  Brereion^  lb.  278 ;  Anonymous^  2  Yes.  Sen. 
661.     See  also  Anderson  v.  Dwyer^  1  Sch.  &  Lef.  SQl ;  2 
Koper  on  Leg.  249 ;  Williams  on  Executors,  879.     It  may 
be  difficult  to  reconcile  all  the  cases  upon  this  subject.  Some 
of  them  acknowledge  it  to  be  discretionary  with  the  court, 
under  special  circumstances,  to  give  interest :  1  Hov.  Supp. 
126,  127;  Belt's  Supp.  293  ;  Ram  on  Assets,  138.     How- 
ever,  there  are  no  special  circumstances  in  this  case  to  re- 
quire the  allowance  of  interest  on  the  arrears  of  interest  due 
upon  the  fifteen  hundred  dollars ;  and  the  master's  report 
in  this  particular  must  be  corrected. 

The  fifth  and  only  other  exception  which  requires  any 
notice,  relates  to  the  allowance  of  three  hundred  and  six 
dollars  and  fifty-one  cents  as  being  the  value  of  certain  arti- 
cles of  personal  property  specifically  bequeathed  to  the  wi- 
dow and  interest  upon  such  value  and  the  principal  and  inter- 
est of  the  bond  for  five  hundred  dollars  given  to  the  defend- 
ant Hachaliah  Brown  for  her  use.  I  see  no  objection  to  the 
interest  on  the  bond  as  computed  and  allowed  by  the  mas- 
ter :  it  being  for  a  sum  certain  payable  at  a  specified  time 
and,  like  a  pecuniary  legacy,  carrying  interest  from  the  time 
it  is  deemed  payable. 

I  have,  however,  doubts  as  to  the  propriety  of  a}lowin^ 
interest  upon  the  value  of  the  personal  property  bequeathed 
to  the  widow  specifically,  which  she  did  not  happen  to  re- 
ceive. Whatever  produce  accrues  upon  a  specific  legacy 
belQngs  to  the  legatee,  because  it  is  considered  as  separated 
from  the  general  estate  and  appropriated  from  the  time  the 
testator  died.  Thus,  where  there  is  a  specific  legacy  of 
stock,  the  dividends  belong  to  the  legatee.  So»  if  animals 
are  specifically  given,  the  natural  increase  or  product  follows 
the  ownership :  2  Roper  on  Leg.  168  ;  Williams  on  £•  876 ; 
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bat  if  inaDimate  and  onprodactiTe  articles  of  property  are 
bequeathed  and  not  delivered,  it  does  not  foUow  that  the 
legatee  is  entitled  to  interest  upon  tbeir  vaioe  out  of  the 
estate  by  way  of  recompense  for  the  detention— if  improper* 
ly  withheld,  the  remedy  is  against  the  executor  personally. 
The  case  of  Apreeee  ▼•  Apreece^  1  Yes.  Sc  B.  364,  shows  that 
a  specific  legacy  (as  a  ring,  where  the  valoe  is  fixed  by  the 
testator)  does  not  carry  interest.  I  consider  the  master 
should  not  have  allowed  the  one  hundred  and  fortv>three 
dollars  and  fifty-one  cents  for  interest  upon  the  one  hun- 
dred and  sixty-three  dollars ;  and  in  this  particular  his  re- 
port  must  likewise  be  corrected. 

There  must  be  a  reference  back  to  the  master  to  amend 
bis  report  accordingly ;  and  the  question  of  costs  and  all 
farther  directions  are  reserved. 


Chahcb  v.  Isaacs  and  another,  (a)  1 


|.  !»▼«  C.  hi*  pfoniMonr  DOto,  and  t;.  thortly  afterirante  gave  his  two  oom  to  I.  ftitr  to 
«if  tf  tMs  n»UB  h—wuimg  *««,  I.  became  inMilvoiit  ai  d  mmdm  ma  MrigmBOM  of  hto 
•Halt,  InehidlBC  t^  ^o  immm*  lo  atriMee  for  tbe  bcnrilt  of  cicdltora.  Cntn  tlw 
■Mantiine,  had  endoraed  and  piaurl  away  I/anoti^  and  when  it  becane  duo  iMiiad 
lotatottnp^  C.  ihMifllad  his  bill  to  reattalathniniilee  from  paittng  with hla  two  noun 
and  praylni  that  the  om  1m  held  nade  by  I.,  the  ioaoireot,  might  he  act  off  agalnit 
hla  own  two  noCea.  Bat  the  coiait  diitlngaiidied  thia  caae  fion  Lindamg  ▼.  JmckMrn 
the  biS. 


JUy  16. 
1884. 

8et.€f. 


Tbe  bill  in  this  case  was  filed  on  the  seventh  day  of  Feb- 
ruary  one  thousand  eight  hundred  and  thirty-four,  by  tbe 
above  named  complainant  against  the  above  named  defend- 
ants ;  and  on  the  same  day  an  injunction  was  granted  and 
issued  according  to  the  prayer  of  the  bill. 

Tbe  bill  set  forth  that  on  or  about  the  twenty-seventh  day 
of  September  one  thousand  eight  hundred  and  thirty-three, 

<«)    Affinned,  oa  ftppmlt  «m  ^  Paife'a  C.  R.  592. 
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the  defendaDt  Solomon  L  Isaacs,  being  indebted  to  the  com- 
plainant upon  mercantile  transactions  in  the  sum  of  six  hun- 
dred and  eighty-seven  dollars  and  twenty-eight  cents  made 
and  delivered  to  the  complainant  his  promissory  note  for  that 
amount  dated  on  that  day  and  payable  four  months  after 
date  to  the  complainant  or  order.     That  the  complainant,  in 
the  course  of  business  and  in  full  confidence  that  Isaacs 
would  pay  the  note  at  maturity,  endorsed  and  passed  it 
away.     That  when  the  note  became  due,  the  defendant, 
Isaacs,  did  not  pay  it,  nor  make  any  provision  for  the  pay- 
ment, but  became  from  that  time  insolvent.    That,  in  con- 
sequence thereof,  the  complainant  was  liable  and  compel- 
led to  pay  and  did,  on  the  thirtieth  day  of  January  one 
thousand  eight  hundred  and  thirty-four,  pay  the  full  amount 
of  the  said  note  at  the  Mechanics  Bank  in  the  city  of  New 
York ;  and  no  part  of  that  amount  had  been  repaid  or  in  any 
way  made  good  to  the  complainant  by  Isaacs  or  any  other 
person  and  the  note  was  in  the  complainants   possession 
ready  to  be  produced,   when  necessary ;  also  that  on  or 
about  the  twenty-fourth  day  of  October  and  fifth  of  Decem- 
ber one  thousand  eight  hundred  and  thirty-three  the  com- 
plainant made  and  delivered  to  said  Isaacs  two  promis- 
sory notes,  bearing  .date  at  those  respective  times  and  pay- 
able to  said  Isaacs  or  order — the  first  drawn  at  four  months 
after  date  for  two  hundred  and  thirty-five  dollars  and  six 
^cents,  and  the  second  at  six  months  for  four  hundred  and  sev- 
enty-one dollars  and  eighty-three  cents  and  which  two  notes 
would  respectively  fall  due  on  the  twenty-seventh  day  of 
February  and  eighth  day  of  June  one  thousand  eight  hun- 
dred and  thirty-four;  that  very  shortly  before  the  filing  of  the 
bill,  the  defendant  Isaacs  made  some  transfer  or  assignment 
of  all  his  property  or  some  part  of  his  property,  effects  and 
choses  in  action  to  the  other  defendant   Isaac  F.  Smyth, 
apparently  for  the  benefit  of  creditors  and  so  that  Smyth 
was  merely  a  trustee  of  the  property,  isffects  and  choses  in 
action  of  Isaacs,  but  that  the  complainant  had,  in  no  way  or 
manner,  recognized  such  transfer  or  assignment.    Also,  that 
among  the  property,  efliects  and  choses  in  action  so  transfer- 
red by  Isaacs  to  his  trustee  Smyth  were  the  said  two  prom- 
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^^^^'       i«sory  notes  of  two  handred  and  thirty  five  dollars  and  six 
^^^P^^      cents  and  four  hundred  and  serenty-one  dollars  and  eighty- 
r.  three  cents  made   and  passed  by  the  complainant  to  Isaacs 

ISAACS.      as  above  mentioned  ;  that  these  two  notes  exceeded  by  only 
about  one  hundred  and  ninety-six   dollars  and  one  cent  the 
dishonored  note  of  Isaacs  which  the  complainant  had  been 
obliged  to  take  up ;  and  the  complainant,  by  his  bill,  oflered  to 
pay  that  balance  or  to  pay  it  into  court.     And  that  the  said 
two  notes,  drawn  by  the  complainant  as  above   mentionedy 
were   still  in   the  hands,  power,  possession  or  custody  of 
Smyth,  as  tlie  mere  trustee  of  Isaacs.     That  said  Smyth 
then  knew  or  had  been  informed  of  the  complainant's  haviiig 
been  obliged   to  pay  and  of  his  being  still  the  holder  of  the 
said  note  for  six  hundred  and  eighty-seven  dollars  and  twen- 
ty-eight cents  drawn  by  Isaacs  and  dishonored  by  him  and 
taken  up  by   the   complainant  as  aforesaid ;  that  the  said 
Smyth,  as  such  trustee  of  Isaacs,  was  then  about  passing 
away  the  complainant's  said  two  notes  of  two  handred  and 
thirty-five  dollars   and  six  cents  and  four  hundred  and  se* 
venty-one  dollars  and  eighty-three  cents  for  the  purpose  of 
evading  the  just  ofl^-set  which  the  complainant  could   have 
against  the  same  through  the  said  dishonored  note  of  Isaacs 
of  six  hundred  and   eighty. seven  dollars  and  twenty*eighC 
cents  ;  that  there  was  no  endorser  upon  the  last  mentioned 
note  to  whom  the  complainant  could  look  for  payment  of  it; 
that  Isaacs  was  insolvent  and  that  the  complainant  would 
lose  the  whole  amount  of  the  said  note  of  six  hundred  and 
eighty-seven  dollars  and  twenty-eight  cents,  unless  the  notes 
of  the  complainant  for  two  hundred  and  thirty-five  dollars 
and  six  cents  and  four  hundred  and  seventy-one  dollars  and 
eighty-three  cents  should  be  restrained  in  the  hands  of  the 
defendants  so  that  the  first  mentioned  note  might  be  set  off 
against  the  two  last   mentioned  and  the  balance  only  be 
paid  by  the  complainant.     The  bill  then  prayed  that  the  de- 
fendants  might  be  restrained  from  parting  with,  negotia- 
ting, hypothecating,  loaning,  discounting,  secreting  or  dispos- 
ing of  cither  of  the  two   promissory  notes   drawn   by  the 
complainant  until  the  further  order  of  the  court  and  that  the 
amounts  to  become  due  upon  the  same  respectively  might 
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be  applied  to  satisfy  the  said  note  for  six  hundred  and 
eighty-seven .  dollars  and  twenty-eight  cents  drawn  and 
dishonored  by  the  said  Isaacs  as  aforesaid  and  the  com- 
plainant pay  only  the  balance  of  nineteen  dollars  and  sixty -one 
cents  or  be  allowed  the  same  towards  his  costs  and  charges ; 
and  that  the  complainant  might  have  such  further  or  other 
relief,  dec 

The  defendants  severally  demurred  to  the  bill ;  and  the 
demurrers  were  argued  and  over  ruled  by  the  court  at  the 
July  term. 

On  the  twenty-second  of  August  thereafter  the  joint  and 
several  answer  of  the  defendants  was  put  in ;  and  the  cause 
now  stood  for  hearing  on  bill  and  answer. 

Tne  answer  of  the  defendants  admitted  that  on  the  twenty- 
seventh  day  of  September  one  thousand  eight  hundred  and 
thirty-three,  Isaacs,  being  indebted  to  the  complainant  in  six 
hundred  and  eighty-seven  dollars  and  twenty-eight  cents 
for  goods  sold  and  delivered  by  the  complainant  to  him  at  a 
credit  of  four  months,  made  and  delivered  to  the  complain- 
ant the  note  for  that  amount  mentioned  and  described  in  the 
bill  and  that  the  complainant  endorsed  and  passed  it  away  in 
the  course  of  business  and  in  full  confidence  that  Isaacs 
would  pay  it  at  maturity.  And  the  defendants  say  that 
Isaacs  did  expect  and  intend  to  pay,  without  any  deduction 
or  set-off  to  the  holder  (whether  the  complainant  or  any  other 
person  might  be  the  holder)  whenever  the  note  should  come 
to  maturity.  They  further  admitted  that  when  the  note 
became  due,  Isaacs  did  not  pay  or  make  any  provision  for 
the  payment  of  it,  he  having  become  insolvent  at  its  maturi- 
ty and  from  and  after  that  time  and  at  the  time  of  putting  in 
the  said  answer  being  utterly  insolvent,  not  having  property 
of  his  own  of  any  kind  suffieient  to  pay  all  or  any  very 
considerable  part  of  his  just  and  lawful  debts ;  that,  in  con- 
sequence thereof,  the  complainant  was  liable  and  compelled 
to  pay  and  on  the  t(iirtieth  of  January  one  thousand  eight 
hundred  and  thirty-four  did  pay  the  full  face  of  the  note  at 
the  Mechanics  Bank  in  the  city  of  New- York,  and  that  no 
part  of  it  had  been  repaid  or  in  any  manner  made  good  to 
the  complainant  by  Isaacs  or  any  other  person  and  that  the 
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note  was  in  the  complainant's  possession.  The  answer 
farther  admitted  that  on  the  twenty-fourth  of  October  and 
fifth  of  December  one  thousand  eight  hundred  and  thirty-Uuee 
the  complainant  made  and  delivered  to  Isaacs  the  two 
notes  for  two  iiundred  and  thirty-five  dollars  and  six  cents 
and  four  hundred  and  seventy-one  dollars  and  eighty-three 
cents  mentioned  and  described  in  the  bill  for  a  valuable  and 
good  consideration*  namely,  for  goods  sold  and  delivered 
by  Isaacs  to  the  complainant  on  or  before  the  dates  thereof 
and  that  Isaacs  expected  and  had  reason  to  expect  that  the 
said  notes  would  be  duly  paid  in  lawful  money  to  him  or 
his  assigns  or  indorsees  as  the  case  might  be  or  to  whom- 
soever should  become  lawfully  the  bolder  or  holders  ibereof 
whenever  the  same  should  come  to  maturity.  And  the 
defendants  averred  that  the  complainant  expected  and  intend- 
ed to  pay  the  same  accordingly  to  the  bolder  or  holders 
thereof  without  any  deduction  or  set-off  whatever.  The 
defendants,  in  their  answer,  further  said  that  Isaacs  did,  on 
the  eighteenth  day  of  January  one  thousand  eight  hundred 
and  thirty-four,  previous  to  the  maturity  of  all  the  notes  and 
before  the  filing  of  the  bill  and  before  any  request  to  him 
to  set  off  the  notes  of  the  complainant  against  the  note  of 
Isaacs,  appropriate,  apply  and  assign  his  property,  real,  per- 
sonal and  mixed,  for  the  benefit  of  all  his  creditors,  including 
the  complainant,  as  was  set  forth  in  the  assignment  made  by 
him,  of  which  the  defendants  exhibited  a  copy,  which  assign- 
ment included  the  assignment  or  transfer  of  the  complai- 
nant's notes  by  Isaacs  to  Smyth,  in  trust  for  the  benefit  of  the 
creditors  of  said  Isaacs  exclusively  and  in  no  manner  what- 
ever for  the  benefit  of  Isaacs  and  which  was  the  same  assign- 
ment referred  to  in  the  bill  as  transferring  to  said  Smyth, 
as  trustee,  among  other  property,  the  said  two  notes  made 
by  the  complainant  to  Isaacs.  The  defendants  denied  that 
Isaacs  made  any  other  assignment  or  transfer  of  the  said 
notes  to  Smyth  or  to  any  other  person  or  persons  ;  and  they 
especially  denied  that  the  said  assignment  thereof  was  made 
in  any  manner  for  the  benefit  of  Isaacs  :  but  they  averred 
that  the  notes  were  assigned  and  transferred  to  Smyth  in 
trust  exclusively  for  the  benefit  of  the  creditors  of  Isaacs 
mentioned  or  referred  to  in  the  assignment,  to  which  the  de- 
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fendatfU  Marred  as  part  of  their  answer.    They  fiirther 
saki  that  I^aacff  became  and  was  insolvent,  as  alleged  in^ 
the  biilv  both  at  the  time  when  his  note  became  due  and 
before,  to  wit,  at  the  time  of  his  ihaking  the  assignment  and- 
Was"  imrolveiit  on  the  dav  of  its  date  and  so  ever  since  had' 
been' and  theii  wa^  utterly  insolvent  and  without  any  pros- 
pebt  oi*  future  means  of  paying  his  just  debts,  save  by  bis 
fbHtUd  earnings.    They  further  averred  that  the  said  assign- 
meiHUo' Smyth  Was  truly  a^  well  as  apparently  made  to  him 
for  the  benefit  of  the  creditors  of  Isaacs  ;  they  denied  that 
Smyth  wa^' merely  a  trustee  of  any  of  the  property,  effects 
orchosek  in  action  which  formed  the  subject  of  the  assign- 
raeq^or^the  trustee  of  Isaacs  and  for  his  benefit  or  subject' 
intattjr  nianner  to  hi^  control :    but  they  averred  that  the 
asittgfimeQt-  was  made  and  executed  and  the  trust  therein' 
aUd> thereby  expressed   was  created  and  declared  in  good 
fdflhfdr  the  benefit  of  the  creditors  of  said  Isaacs  exclusive- 
ly^-bcti  the  said  Isaacs,  by  reason  of  his  insolvency,  had  not' 
aay  interest  in  the  said  property  assigned  nor  any  other 
benefit' then  expectant  or  resulting  therefrom  than  that  the' 
sftnie 'should  be  duly  applied  to  the  lawful  satisfaction  of  his 
jost'd!$bt8  and  this  the  defendants  insisted  and  submitted  to 
tbo"  court  was  not  any  such  trust  for  the  benefit,  use   or 
ii^tefreM  of  Isaacs  as  in  any  manner  restrained,  prevented 
or  defeated  the  complete  transfer  and   assignment  in  fact 
and' in  law  of  the  said  two  notes  by  Isaacs  to  Smyth — and 
they  averred  that  the  true  and  real  interest  of  the   said 
a#il{)^ment  was  to  invest  in  and  transfer  to  Smyth,  as  part 
of  the  silbject  of  said  assignment,   both  of  the  said  two 
ooied in  trust  for  the  use  and  benefit  of  the  said  creditors  of 
I^acsand  not  otherwise.     They  further  said,  that  the  com- 
plainant had  recognized  the  assignment  co-equally  with  other 
creditors  of  Isaacs,  that  is  to  say,  he  had  not  refused  and  re- 
jected absolutely  all  benefit  from  the  said  trust,  but  suflered 
the  presumption  of  law  in  favour  of  his  acceptance  of  the 
said)  benefit  as  a  creditor  to  stand  un  renounced,  with  the 
evident  intention  of  claiming  his  share  in  the  dividend  which 
might  be  made  among  the  creditors,  if  his  bill  of  complaint 
should  fail  to  procure  the  relief  sought.    The  defendants 

admitted  that  the  said  two  notes  were  transferred  by  Isaacs 
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to  Smyth  by  force  of  the  assignment  and  averred  that  the 
said  transfer  was  made  in  good  faith  for  the  use  and  bene- 
fit of  the  creditors  of  Isaacs  and  in  trust  for  them  and  not 
in  trust  for  Isaacs.  They  admittedthat  the  two  notes 
made  by  the  complainant  were  in  the  hands  or  possession 
of  Smyth  at  the  time  of  the  filing  of  the  bill  and  then  were 
in  his  power,  but  they  denied  that  the  same  were  in  the 
hands,  power,  possession  or  custody  of  Smyth  as  the  mere 
trustee  of  Isaacs  and  they  avepred  that  the  notes  were  in 
the  possession  of  Smyth  as  the  mere  trustee  of  the  credi- 
tors of  Isaacs  and  not  otherwise.  They  admitted  that  the 
complainant  held  the  said  note  of  Isaacs  and  that  he  had 
repaid  the  amount  thereof  to  some  indorser,  as  he  alleged. 
The  defendant  Smyth  deniedf that  he,  as  the  trustee  of  Isaacs^ 
was  about  passing  away  the  said  two  notes;  and  that,  on  the 
contrary  it  was  his  obvious  duty,  as  trustee  for  the  benefit 
of  the  creditors,  to  retain  them  in  his  possession  until  they 
respectively  should  come  to  maturity  without  unnecessary 
and  injurious  loss  by  discount.  And  this  defendant,  Smyth, 
referring  to  this  obvious  and  well  known  duty  of  a  trustee 
for  creditors  in  respect  to  such  securities  where  no  call  for  a 
dividend  could  be  made,  nor  any  occasion  for  expense 
could  require  such  sacrifice  to  raise  money  (and  he  averred 
the  complainant  well  knew  such  was  the  condition  of  this 
trust  property)  said,  he  should  have  retained  the  said  notes 
until  their  maturity  and  if  not  then  paid  should  have  com- 
menced a  suit  thereon  in  his  own  name  for  the  benefit  of  the 
said  creditors  against  the  complainant  And  the  said  defend- 
ant Smyth,  denying  all  intention  to  deprive  the  complainant 
of  his  just  rights,  submitted  to  the  court  that  the  com- 
plainant, by  his  billy  sought  to  deprive  the  other  creditors  of 
Isaacs  of  their  legal  and  just  rights  in  the  premises  con- 
trary to  law  and  equity  as  theretofore  known  and  estab* 
lished  in  this  state.  The  defendants  admitted  that  there 
was  no  endorser  on  whom  the  complainant  could  have 
recourse  for  payment  of  the  said  notes,  but  they  denied  that 
the  whole  amount  of  Isaacs'  note  to  the  complainant  would 
be  utterly  lost  to  him  unless  he  could  have  or  be  allowed 
the  set-off  which  he  sought  in  his  bill.  The  defendants 
iurther  stated  that  the  Qonsideration  of  the  said  two  notes 
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respectively  were  goods  sold  and  delivered  by  Isaacs  to  the       1834. 
complainant,  and  there  never  existed  at  any  time  any  con-     chance 
nexion  between  the  transactions  out  of  which  the  said  two         «. 
fiotes  originated  and  the  transaction  out  of  which  the  note  of     Isaacs. 
Isaacs  to  the  complainant  originated,  but  the  consideration 
of  the  notes  made  by  the  complainant  and  that  of  the  note 
made  by  Isaacs  were  ever  separate,  distinct  and  disconnect- 
ed from  each  other.    They  averred  that  all  the  interest  of 
Isaacs  in  the  said  notes  made  by  the  complainant  was,  in 
fact  and  in  law,  transferred  to  and  vested  in  Smyth  for  the 
iienefitof  the  creditors  of  Isaacs  before  the  maturity  of  the 
notes  and  the  actual  possession  and  property  thereof  de- 
livered to  and  vested  in  Smyth  not  only  by  the  said  assign- 
tnent  but  by  indorsement  thereof  before  the  filing  of  tlie  bill 
and  before  the  note  of  Isaacs  to  the  complainant  became 
due  and  while,  in  fact,  the  said  note  was  out  of  the  hands 
and  possession  of  the  complainant  and  in  the  hands  of 
some    third  person  as  the  complainant  in  his  bill    shewed  ' 

and  alleged.  The  defendants,  further  answering,  denied 
that  they  had  combined  or  confederated  together  or  with  any 
person  or  persons  in  the  premises  or  that  they  persisted  or 
that  Smyth  persisted  in  any  intention  to  pass  away  the 
said  notes  to  defraud  the  complainant  in  any  manner  what- 
ever, and  Smyth  denied  that  he  ever  alleged  or  pretended 
that  either  of  the  said  notes  was  ever  passed  to  him  in  the 
ordinary  way  of  trade  but,  on  the  contrary,  he  had  ever  sla- 
ted and  averred  that  the  said  two  notes  were  transferred  to 
him  as  trustee  for  the  benefit  of  the  creditors  of  Isaacs  in  good 
faith  and  not  for  the  benefit  of  Isaacs  himself  or  any  other 
person  or  persons ;  and  the  defendants  admitted  that  the 
note  of  Isaacs  to  the  complainant  was  still  unpaid  and  that 
Isaacs  became  insolvent  and  stopped  payment  about  thirty 
days  before  the  day  of  the  date  of  his  said  assignment. 

Submitted  on  the  bill  and  joint  answer. 

Mr.  Charles  Edwards^  for  the  complainant. 

Mr.  George  Sullivan,  for  the  defendants. 

Th8  Vicb-Chancbllor  : — When  this  cause  was  before 
me  upon  the  demurrer,  the  latter  was  overruled,  upon  the 
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ground  alleged  ia  the  bill :  that  the  derendani,  Smjih,  held 
the  two  notes  given  by  the  complainant  to  the  defeodant, 
Isaacs,  merely  as  trustee  for  Isaacs.  This  did  not  inter* 
fere  with  the  complainant's  right  of  sp^-off,  especially  in 
equity. 

The  answer  of  the  defendants  has,  however,  placed  (he 
matter  on  difTercnt  grounc).  It  shews  that  Isaac  F-  Smyth 
holds  the  notes — not  in  trust  for  SoloQion  J.  Isaacs :  but  for 
his  creditors,  under  a  general  assignment  foP  their  benefit, 
made  on  the  eighteenth  day  of  January,  ome  thousand  eight 
hundred  and  thirty.four,  and  which  lyas  previpus  to  tlie  notes 
on  either  side  becoming  due. 

As  the  cause  is  now  submitted  on  bill  ^n(|  answpr,  the 
question  is,  upon  the  facts  presented  by  the  ^nsweri  whether 
the  complainant  has  a  right  to  set  off  Isaacs'  not^  for  si^ 
hundred  and  eighty-seven  dollars  and  twenty-eight  cents, 
which  l}e  holds,  against  the  two  notes  he  gave  to  Isaacs  and 
which  passed  by  his  assignment  to  the  defendant  Smyth? 

In  order  to  give  him  this  right,  the  note  for  six  hundred 
and  eighty-seven  dollars  and  twenty-eight  cents  should  have 
been  due  and  payable  and  held  by  him  when  thp  trans- 
fer of  the  two  notes  was  made  by  the  assignment*  At  that 
time  the  complainant  was  not  a  creditor  of  th^  defendant 
Solomon  J.  Isaacs,  with  a  right  of  any  actiop  against  him. 
The  note  was  outstanding  in  the  hands  of  ^  third  person, 
with  the  complainant's  endorsement,  but  not  payable  until 
the  thirtieth  day  of  January,  one  thousand  eight  hundred  and 
thirty-four ;  when,  he  was  compelled  to  take  it  up  as  endor- 
ser. Then,  for  the  first  time,  a  right  of  action  accrued  upon 
the  note ;  but,  previous  to  this,  Isaacs  had  parted  with  the 
two  notes  given  to  him  by  the  copi^plainant  and  thereby  the 
mutuality  of  indebtedness  between  the  complainant  and 
Isaacs,  (and  which  is  necessary  to  a  set-off,)  was  destroyed. 

£n  order  to  bring  this  qif&e  within  the  principle  of  Lindsay 
V.  Jackson^  2  Paige's  C.  R.  581,  the  note,  which  the  com- 
plainant now  seeks  to  set  off,  should  have  been  due  and  held 
by  him  while  the  other  notes  were  in  Isaacs'  possession ; 
and  then,  by  reason  of  the  insolvency  of  Isaacs  and  the  com- 
plainant being  willing  to  forego  the  credit  upon  bis  own 
notes,  and  choosing  to  treat  them  as  due,  he  would  have  an 
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eqaitable  right  to  make  a  set-off  at  once ;  and  if  refused, 
then  to  apply  to  this  court  for  an  injunction  and  for  relief. 
Not  being  in  the  situation  of  a  creditor,  with  a  right  to  de- 
mand payment  at  the  time  the  transfer  to  Smyth  was  made, 
the  complainant  has  lost  that  right.  He  has  now  no  such 
equity  against  the  assignee.  Upon  the  failure  and  insolven- 
cy of  Isaacs,  he,  Isaacs,  was^  at  liberty  to  make  such  dispo- 
sition and  appropriation  of  his  property  in  good  faith  for  the 
benefit  of  his  creditors  as  he  thought  proper.  The  complain- 
ant had  no  equity  to  prevent  him  from  so  doing ;  and  I  see 
nothing  to  impeach  the  validity  of  the  assignment.  Smyth 
has  a  legal  title,  and  may  be  regarded  as  a  bona  fide  holder 
of  the  two  notes  for  a  valuable  consideration  in  behalf  of 
creditors  generally  under  the  trusts  of  the  assignment.  The 
notes  being  negotiable  by  endorsement,  he  may  sue  upon 
them  in  his  own  name.  This  is  not  a  case  where  an  equi- 
table set<off  can  be  allowed  to  interfere  with  such  legal  right. 
The  assignee  has  the  legal  right ;  and  there  is  as  strong  a 
natural  equity  that  the  whole  of  the  estate  of  the  insolvent 
should  be  distributed  rateably  among  the  creditors,  as  that 
a  part  of  the  assets  should  be  first  set  apart  and  applied  to 
compensate  the  particular  debt  of  the  complainant.  Where 
the  equities  are  as  strong  on  one  side  as  the  other,  the  legal 
right  must  be  left  to  prevail.  In  Miller  v.  The  Receiver  of 
ike  Franklin  Bank,  I  Paige*s  C.  R.  444,  a  set-off  was  allow- 
ed :  but  there  a  clear  right  to  it  existed  at  law  when  the 
afliiirs  of  the  bank  were  placed  in  the  hands  of  a  receiver  and 
that  step  could  not  divest  the  party  of  his  legal  right.  I 
think  this  case  is  dififerent ;  and,  upon  no  principle,  can  the 
^complainant  have  the  relief  for  which  his  bill  seeks. 

Bill  dismissed,  with  costs. 
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Sfofvord  and  others  v.  Mannino  and  another. 


A  party  who  diieUInf  ud  riiowi  be  bM  pwted  with  blslntercit  aod  pointa  oat  to  whom 

bo  bM  dtopooed  of  it|  noed  not  unwer  further. 
A  dlielalaier  may  bo  mifleiont  to  take  away  the  eomplalnant's  right  to  a  fkitber  aanNr, 

and  yet  not  entitle  the  party  dieclalming  to  an  immediate  diacharge  from  the  ■ait. 
Where  a  defendant  ^'■^'•*ii*i  the  compli^ant  may  bring  the  rait  to  a  hearing,  and  If  tfaefe 

were  probable  caoae  for  making  each  defendant  a  party,  the  complainant  may  have  a 

decree  agaiart  him  and  ail  claiming  ander  liim^and  tliie  too  (at  to  auch  diaclalmiai 

party)  wiihoot  coeli. 


JtiZy  22, 
1834. 


ExeqpiUm. 
Z/tdcuitflicr. 
Praedee. 
Carts. 


An  action  of  ejectment  in  the  Supreme  Court,  had  been 
brought  in  the  names  of  the  defendants,  Robert  Manning, 
and  Alfred  Crommelin,  against  the  present  complainants, 
Paul  Spofford,  Thomas  Tileston  and  Henry  Raymond,  to 
recover  certain  undivided  parts  or  shares  of  a  house  and  lot, 
known  as  No.  27  Peck  Slip,  in  the  city  of  New  York.  Issue 
was  joined  and  the  cause  stood  noticed  for  trial,  when  the 
complainants  filed  their  bill  for  an  injunction  to  restrain  the 
proceedings  at  law  ;  and  prayed  to  be  quieted  in  the  posses- 
sion of  the  property  and  that  the  defendants  might  be  de- 
creed to  release  all  the  right  and  title  which  they  set  up  or 
claimed. 

The  defendant,  Alfred  Crommelin,  put  in  a  general  answer 
and  disclaimer,  which  stated  that,  being  owner  of  an  undi- 
vided part  of  the  premises,  he  did,  on  the  fifth  day  of  April, 
one  thousand  eight  hundred  and  thirty-one,  for  the  consider- 
ation of  seven  hundred  dollars,  grant,  bargain,  sell  and  con- 
vey to  his  co-defendant,  Robert  Manning,  all  his  estate, 
right,  title  and  interest  in  the  property ;  and  that  the  defen- 
dant, Crommelin,  had  not  since  claimed  and  did  not  then 
claim  any  right,  title  or  interest  therein,  and,  therefore,  he 
disclaimed  all  right,  title  and  interest  in  the  premises  and 
every  part  thereof.    His  answer,  then,  concluded  with  a 
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denial  of  all  combiDation,  and  a  general  traverse  in  the  usual 
form  of  an  answer. 

The  complainants  excepted  to  the  answer  for  insufEcien*         v. 
cy,  on  the  ground  of  the  defendant's  not*  answering  particu-   mahwikg. 
larly  all  the  allegations  in  the  bill.    The  master  allowed  the 
exception ;  and  the  matter  now  came  before  the  court  upon 
an  exception  to  his  report. 

Mr.  Manning,  the  other  defendant,  had  demurred  to  a  part 
of  the  bill,  and,  to  the  residue,  he  had  given  an  answer ; 
and,  the  court,  as  will  be  seen,  also  passed  upon  this  de- 
murrer. 

Mr.  J5.  Pcdne^  for  the  complainant. 

Mr.  H.  W.  Warner  and  Mr.  IL  Mannings  for  the  de- 
fendants. 

TkB  Vice-chancellor: — As  to  the  exception: — Is  this  January  (^9 
a  proper  case  for  a  disclaimer ;  and  has  the  defendant,  Al-       1885. 
frcd  Crommelin,  shown  sufficient  to  excuse  himself  from  any 
further  discovery  ? 

This  defendant  permitted  his  name  to  be  used  as  a  plain- 
tiff in  the  action  of  ejectment ;  and  some  of  the  counts  in 
the  pleadings  at  law  are  framed  upon  a  right  or  title  in  him. 
So,  there  was  cause  for  making  him  a  party  to  the  present 
bill,  both  as  respects  the  discovery  and  the  relief.  It  would, 
consequently,  not  appear  to  be  a  case  for  a  mere  simple  dis- 
claimer: because  the  effect  of  a  disclaimer,  in  cases  where 
it  can  properly  be  interposed,  (as,  where  no  liability  rests 
upon  the  party  disclaiming,  and  there  can  be  no  use  in  re- 
taining him  as  a  party  to  the  suit)  is  to  dismiss  the  bill  as  to 
him  with  costs.  But  a  disclaimer  can  seldom  be  put  in 
alone ;  for,  as  is  observed  in  Mitf.  (Edwards'  Edit.  388.,) 
although  a  party  defendant  may,  at  the  time,  have  no  inter- 
est  in  the  matter  in  question,  yet  as  he  may  have  had  an 
interest  which  he  has  parted  with,  the  plaintiff  may  require 
an  answer  sufficient  to  ascertain  whether  that  is  the  fact  or 
not,  and  if  the  defendant  has  had  an  interest  which  he  has 
parted  with,  an  answer  is  necessary  to  enable  the  plaintiff 
to  make  the  proper  party  instead  of  the  defendant  disclaim- 
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An  action  of  ejectment  in  the  Supreme  Court,  bad  been 
brought  in  the  uames  of  the  derendants,  Robert  Maaning, 
and  Alfred  Crommelin,  against  the  preseat  complaioants. 
Paul  Spofford,  Thomas  Tilestoa  aud  Henry  Raymond,  to 
recover  certain  undivided  parts  or  shares  of  a  house  and  iot, 
known  as  No.  27  Feck  Slip,  in  the  city  of  New  York.  Issue 
was  joined  and  tbe  cause  stood  noticed  for  trial,  when  the 
CODtptaioants  filed  their  bill  for  an  injunction  to  restrain  tbe 
proceedings  at  law ;  and  prayed  to  be  quieted  in  the  possei- 
sion  of  tbe  property  and  that  tbe  defendants  might  be  de- 
creed to  release  all  tbe  right  and  title  which  they  set  up  or 
claimed. 

Tbe  defendant,  Alfred  Crommelin,  put  in  a  general  answer 
and  disclaimer,  which  stated  that,  being  owner  of  an  undr- 
Tided  part  of  tbe  premises,  he  did,  on  tbe  fifth  day  of  April. 
one  thousand  eight  hundred  and  thirty-one,  for  the  consider 
ation  of  seven  hundred  dollars,  grant,  bargain,  sell  and  coo- 
rey  to  his  co-defendant,  Robert  Manning,  all  his  estate. 
ri^ti 
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denial  of  all  combination,  and  a  general  traverse  in  the  usual 
form  of  an  answer. 

The  complainants  excepted  to  the  answer  for  insufficient 
cy,  on  the  ground  of  the  defendant's  not'  answering  particu- 
larly all  the  allegations  in  the  bill.  The  master  allowed  the 
exception ;  and  the  matter  now  came  before  the  court  upon 
ao  exception  to  his  report. 

Mr.  Manning,  the  other  defendant,  had  demurred  to  a  part 
of  the  bill,  and,  to  the  residue,  he  had  given  an  answer ; 
and,  the  court,  as  will  be  seen,  also  passed  upon  this  de- 
murrer. 
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Mr.  E.  Paine^  for  the  complainant. 


Mr.  H.   W.   Warner  and  Mr.  IL  Mannings  for  the  de- 
fendants. 


rv 


TkB  Vicb-Ch^ncellor : — As  to  the  exception: — Is  this  January  t^^ 
a  proper  case  for  a  disclaimer ;  and  has  the  defendant,  Al-       1885. 
fred  Crommelin,  shown  sufficient  to  excuse  himself  from  any 
further  discovery  ? 

This  defendant  permitted  his  name  to  be  used  as  a  plain- 
tiff in  the  action  of  ejectment;  and  some  of  the  counts  in 
the  pleadings  at  law  are  framed  upon  a  right  or  title  in  him. 
So,  there  was  cause  for  making  him  a  party  to  the  present 
bill,  both  as  respects  the  discovery  and  the  relief.    It  would, 
consequently,  not  appear  to  be  a  case  for  a  mere  simple  dis- 
claimer: because  the  effect  of  a  disclaimer,  in  cases  where 
it  can  properly  be  interposed,  (as,  where  no  liability  rests 
upon   the    party  disclaiming,  and  there  can  be  no  use  in  re- 
taining him  as  a  party  to  the  suit)  is  to  dismiss  the  bill  as  to 
him  with  costs.    But  a  disclaimer  can  seldom  be  put  in 
alone  ;  for,  as  is  observed  in  Mitf.  (Edwards'  Edit  388.,) 
aJthoogh  a  party  defendant  may,  at  the  time,  have  no  inter. 
est  in  the  matter  in  question,  yet  as  he  may  have  had  an 
hUeremt  which  he  has  partft'^  ^'^^  the  plaintiff  mayreqaut 
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ing.  Tbe  defendant,  in-  the  present  case,  has  not  merely 
disclaimed ;  he  has  done  more :  he  has  stated,  by  way  of 
answer,  at  the  same  time  that,  being  an  owner  and  interested 
in  tile  property,  he  did,  on  a  certain  day,  sell  and  convey  aii 
his  right  to  the  person  who  is  made  a  co-defendant  with  him 
and  that  he  hath  not  since  claimed  and  doth  not  now  claiin 
to  have  any  interest  in  the  matter  in  question.  Tbos,  the 
complainants  are  furnished  with  all  the  necessary  informa- 
tion to  enable  them  *  to  proceed  with  their  suit ;  and  they 
have  already,  in  the  other  defendant,  the  proper  party  against 
whom  they  can  have  all  the  relief  which  their  bill  seeks  to 
obtain  Why  then  require  a  further  answer  from  this  de- 
fendant? For  the  purpose  of  relief  even  against  him  it  is 
not  necessary  ;  and  if  the  object  be  a  discovery,  any  which 
he  could  make  would  be  useless :  because  his  answer  could 
not  be  read  as  evidence  against  his  co-defendant 

The  case  of  Glassington  v.  Thwaites^  2  Russ.  458,  is  re- 
ferred to  as  containing  the  rule  that  a  defendant  cannot,  by 
disclaimer,  deprive  a  complainant  of  the  right  to  a  full  an- 
swer from  him,  unless  it  is  evident  the  defendant  ought  not, 
after  such  disclaimer,  to  be  retained  as  a  party.  If  by  this 
is  meant  that,  in  all  cases  where  a  defendant  may  be  per- 
mitted to  disclaim,  the  bill  will  be  dismissed  as  to  him  im- 
mediately, I  apprehend  the  rule  is  laid  down  too  broadly, 
and  that  what  has  fallen  from  the  court  in  the  case  oited» 
does  not  warrant  a  rule  to  such  an  extent. 

A  disclaimer  may  be  sufficient  to  take  away  tbe  com* 
plainant's  right  to  a  further  answer,  and  yet  not  entitle  the 
party  disclaimii^  to  an  immediate  discharge  from  the  suit. 
Where  there  is  probable  cause  for  making  him  a  party, 
the  complainant  may  not  only  be  excused  from  paying  him 
costs,  but  he  may  pray  a  decree  against  the  defendant  and 
all  claiming  under  him  since  the  time  of  filing  the  bill ;  and 
this  is  usually  granted  without  costs  on  either  side :  Wyatt's 
PracL  Reg.  175.  Some  of  the  old  books  of  praaltce  lay  it 
down  that  the  complainant  may  have  such  decree  by  motion 
or  petition :  1  Jacob's  Chancery  Fractiser,  301 ;  1  Harri- 
son's Ch.  Pr.  285 ;  while  the  modem  writers  evidently  con- 
sider the  cause  may  be  brought  to  a  hearing  upon  the,  dis- 
claimer (a  replication  being  unnecessary,)  and,  if  it  shall 
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appear,  there  is  good  reason  for  making  the  disclaiming 
party  a  defendant,  the  complainant  may  have  the   decree 
before  spoken  of  against  him  :  L  Newland's  Prac.  3d  edit. 
194;  1  Grant's  Prac.  169.     I  see  no  objection  to  the  adop- 
tion of  such  a  course  ;  and  in  the  case  now  under  consider- 
ation, it  appears  to  me  that  when  this  cause  shall  be  in  rea- 
diness  for  a  hearing  as  to  the  other  defendants,  it  may,  at 
the  same   time,  be  heard  as  to  the   defendant  Crommelin, 
upon  the  bill  and  his  answer  and  disclaimer ;  and  then,  upon 
the  ground  of  there  having  been  sufficient  cause  for  making 
him  a  party,  by  reason  of  the  use  of  his  name  in  the  action 
of  ejectment,  it  will  be  competent  for  the  court,  by  its  decree, 
to  enjoin  him,  as  well  as  the  other  defendant,  from  permit- 
ting or  making  any  further  use  of  his  name  as  a  plaintiff  or 
from  proceeding  upon  the  counts  founded  upon '  a  supposed 
right  or  title  in  him,  he  having  in  fact  previously  parted 
with  all  his  interest.     Such  a  decree  will  effectually  answer 
all  the  complainants'  purposes,  so  far  as  respects  the  dis- 
claiming party.     If  they  shall  be  entitled  to  further  relief — 
such  as  a  perpetual  injunction  or  a  release  to  quiet  their 
title  and  possession,  they  must  ask  it  against  the  other  de- 
fendant in  whom  the  adverse  title  is  now  vested.     For  this 
purpose,  or  any  other,  it  is  not  necessary  the  defendant  Al- 
fred Crommelin  should  be  compelled  to  answer  any  further. 
I  am  of  opinion  the  answer  and  disclaimer  are  sufficient  as 
a  pleading  in  the  present  case  ;  and,  consequently,  the  ex- 
ception to  the  master's  report  must  be  allowed,  with  costs. 

There  is  another  branch  of  this  case,  as  respects  the  de- 
fendant Robert  Manning,  which  is  also  to  be  disposed  of. 
He  has  interposed  a  demurrer  to  a  part  of  the  bill,  while  he 
has  answered  as  to  the  residue.  The  demurrer  has  been 
taken  to  facts  in  all  respects  similar  or  substantially  the 
same  as  in  Leonard  v.  Crommelin,  1  Edwards'  Rep.  206, 
and  it  has  brought  under  discussion  like  questions.  I  have 
looked  into  this  case  as  presented  upon  the  demurrer,  in  or- 
der to  see  if  there  were  any  distinction  in  principle ;  and  I 
am  not  able  to  discover  upon  what  ground  a  conclusion  can 
be  formed  at  variance  with  that  decision.  This  demurrer 
cannot  be  allowed. 

The  case  of  Tke  Attorney  General  v.   Lord  Ijonsdale,  i 
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Sim.  105,  which  was  not  referred  to  vif hen  Leonard  x.  Ctvm'- 
melin  was  considered  and  decided,  is  now  cited  and  relied 
upon  as  an  authority  to  show  that  the  doctrine  of  election 
can  have  no  application  to  that  or  the  present  case.  I  ap- 
prehend, however,  it  will  be  found  to  contain  no  principle 
opposed  to  the  latter  decision.  But  it  is  unnecessary,  at 
present,  to  enter  upon  this  enquiry.  The  defendant  will 
have  all  the  advantage  which  a  review  of  the  doctrine  and 
former  adjudications  can  afford  when  the  cause  shall  be 
heard-  upon  an  answer  to  the  whole  bill.  At  present,  I  think 
there  is  enough  to  require  a  full  answer ;  and  the  demurrer 
must  be  overruled,  with  costs. 


Champun  o.  Champlim,  €L  aL 


A  defendant  cannot  make  hie  aniwer  a  mere  demnrrer  or  plea  in  bar,  and  tfaerebjr  aToid 
aniwcrlnf  fuUy.  He  may  take  the  eama  ground  of  defence  in  as  tfrnwet  as  by  a  de~ 
murrer  or  plea;  bnt  eren  where  he  doei  to  (and  where  no  plea  or  demnner  coven  any 
part)  he  mnet  aaiwer  the  whole  of  the  bilL    Thle  !■  a  ntatory  mle  and  iobjeet  to  very 

I  few  eiceptiona. 


Oct.  Qih 
1834. 

Pleadings, 

Exceptions, 

Answer* 


Exceptions  had  been  taken  to  a  joint  answer  for  insuffi- 
ciency, which  were  disallowed  by  the  master — ^and  they  now 
came  before  the  court  on  exceptions  to  his  report. 

The  answer  professed  to  be  an  answer  to  the  whole  bill, 
in  so  far  as  the  defendants  were  advised  it  was  material  or 
necessary  for  them  to  make  answer  thereto ;  and  not  an  an* 
swer,  demurrer  and  plea  to  different  parts  of  the  bill.  After 
admitting  some  matters  as  stated  in  the  bill,  it  proceeded  : 
"  but  these  defendants  object,  by  way  of  answer  to  the  bill, 
as  they  are  advised  and  believe  and  therefore  submit  to 
the  court  that  the  bill  is  wholly  destitute  of  equity  on  its 
face,  and  they  pray  the  same  advantage  of  this  objection  as 
if  the  same  were  stated  by  way  of  formal  demurrer.''  In 
like  manner  they  objected  to  the  bill  for  multifariousness. 
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even  if  it  contained  equity.    And  they  further  objected,  in       IBM. 
the  same  manner,  that  all  proper  and  necessary  parties  were     ""^^T^^ 
not  before  the  court.     The  answer  then  set  up  new  matter  ^^ 

in  defence— being  certain  acts  done  by  the  complainant,  by  cHAXPLp. 
which,  as  alleged,  he  had  parted  with  his  rights  and  equi- 
ties ;  and  the  defendants  then  said  that  they  were  advised 
and  submitted  that  the  complainant  was  barred  by  his  own 
acts  of  all  equity  to  be  relieved  in  the  matter  of  his  bill — 
and  they  claimed  the  like  advantage  of  the  objection  in  this 
behalf  as  if  these  matters  had  been  set  up  by  way  of  plea. 

Mr.  Hay  S.  McKay ^  in  favor  of  the  exceptions. 

Mr.  jH.  W.  Warner^  contra. 

Thb  yicB-CBANCBLLOR : — The  defendants,  by  way  of  an- 
swer and  without  answering  particularly  the  principal  mat- 
ters of  the  bill,  have  taken  objections  in  the  nature  of  a  de- 
murrer and  set  up  new  matter  in  the  manner  of  a  plea  in 
bar. 

By  this  means  the  defendants  endeavour  to  avoid  giving  a 
full  answer  to  the  bill,  although  they  submit  to  answer  it ; 
and  upon  the  exceptions  for  insufficiency,  the  question  is 
presented,  whether  a  defendant  can,  by  answer,  protect  him- 
4self  from  answering  fully  7 

This  has  been  somewhat  a  vexed  question ;  and  the  early 
decisions  upon  the  subject  are  very  contradictory.  The  cases 
are  collected  in  a  note  to  Svoeet  v.  Fovng,  Ambl.  353,  Blunt's 
ed. ;  and,  however  fluctuating  formerly,  I  think  it  may  now 
be  considered  a  settled  rule  that  if  a  defendant  submits  to  an- 
swer he  must  answer  fully ;  and  cannot,  except  in  very  few 
cases,  protect  himself,  by  answer,  from  answering  the  whole 
bill.    It  has  been  so  held  repeatedly  by  Sir  John  Leach,  Y. 

C. :  Mazarredo  v.  Maittand^  3  Mad.  C.  R.  70 ; v. 

Harrison^  4  lb.  252 ;  Thorpe  v.  Macauky,  5  lb.  231 ;  Ovey 
V.  Lnghton^  2  Sim.  &  Stu.  234  ;  and  Chancellor  Walworth 
has  gone  a  great  way  towards  establishing  it  in  this  court: 
Cuyler  v.  Bogertf  3  Paige's  C.  R.  186.  The  latest  writers 
on  pleading  and  practice  in  the  English  Chancery  treat  it  as 
being  now  the  rule  of  the  court :  Lubee  325 ;  1  Newland's 
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1834.  Ch.  Pr.  3  ed.  257.  The  former  states  the  rule  as  subject  to 
exceptions  only  where  the  discovery  might  tend  to  criminate 
the  party  making  it  or  render  him  liable  to  a  penalty  or  for- 
CKAXPUif.  feiture  which  has  not  been  waived:  Curzon  v.  De  la  Zauck, 
1.  Swanst.  192;  Parkhurst  v.  Lowten^  1.  Meriv.  391 ;— or 
where  it  might  operate  as  a  breach  of  professional  confi- 
dence. It  would  seem,  therefore,  that  in  all  other  cases,  if  a 
defendant  wishes  to  avoid  the  necessity  of  answering  or 
to  protect  himself  against  being  compelled  to  make  a  discov- 
ery, if  there  are  grounds  for  it  apparent  on  the  face  of  the 
bill,  he  must  demur — if  there  are  not  and  he  can  deny  some 
leading  substantive  allegation  upon  which  the  plaintiff's 
elaim  or  title  is  made  to  rest  or  if  he  can  bring  forward 
some  fact  which  will  be  a  good  bar  to  the  discovery  or  relief 
or  to  any  part  of  the  discovery  or  relief  which  the  bill  seeks, 
then  he  may  plead  such  denial  (for  a  negative  plea  may  be 
good)  or  such  affirmative  new  matter  in  bar  as  the  c^ase  will 
admit  of;  and  if  his  plea  or  demurrer  can  be  supported,  be 
will  be  effectually  protected  from  answering  the  whole  or 
such  parts  of  the  bill  as  are  covered  by  them.  It  may  be 
that  a  defendant  is  uncertain  whether  a  demurrer  will  lie  or 
whether  a  plea  would  be  effectual  or  the  matter  may  be  such 
as  to  render  it  difficult  to  put  it  forward  in  the  shape  of  a 
formal  and  regular  plea ;  and,  therefore,  he  may  wish  to 
claim — as  the  defendants  have  done  in  the  present  case — the 
same  benefit  by  an  answer  that  he  could  have  by  a  plea  or 
demurrer.  This  he  is  at  liberty  to  do ;  and  he  may  state 
in  his  answer  the  grounds  upon  which  he  means  to  claim 
such  benefit :  but,  at  the  same  time,  since  he  is  driven  to  or 
is  under  the  necessity  of  answering,  he  must  answer  fully 
the  whole  or  such  parts  of  the  bill  as  he  submits  to  answer. 
If  the  answer  extend  only  to  a  part  of  the  bill,  then  it 
must  be  a  perfect  answer  to  such  part  and  the  residue  must 
be  covered  by  a  plea  or  demurrer  in  due  form  properly 
pleaded. 

It  is  well  understood  that  the  system  of  equity  pleading 
admits  of  an  answer,  plea  and  demurrer  to  the  same  bill : 
but  then  ihcy  must  be  to  different  parts  of  the  bill — the 
pleader  taking  care  to  distinguish  the  parts  to  which  each 
pleading  applies.     The  whole  of  the  bill  must  be  met  in  some 
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form  of  pleading,  either  singly  or  by  the  several  modes  of  1884. 
defence  combined :  still,  they  must  be  regarded  as  distinct 
pleadings  and  each  must  be  made  to  serve  its  proper  office 
and  purpose  and  be  a  perfect  pleading  in  itself.  Although  a  ohaxplin. 
plea  in  many  cases  requires  an  answer  to  be  made  to  some 
parts  of  the  bill  in  order  to  render  it  effectual  as  a  bar  and 
by  an  answer,  as  before  remarked,  the  defendant  may 
claim  to  have  the  benefit  of  a  demurrer  or  a  plea,  yet  this  is 
very  far  from  confounding  pleadings  and  certainly  can  give 
no  right  to  substitute  one  for  another :  as  for  instance,  an 
answer  for  a  demurrer  or  a  plea  and  to  contain  no  more  than 
such  a  form  of  pleading  would  require,  if  adopted.  To  al- 
io iv  of  such  a  departure  from  the  true  course  of  pleading 
would  be  inconsistent  with  the  principles  upon  which  the 
system  is  founded.  It  would  lead  to  difficulty  in  the  prac- 
tice of  the  court ;  and  I  am  convinced  it  is  a  salutary  rule^ 
and  which  ought  to  admit  of  very  few  exceptions,  that  when 
a  defendant  answers  and  neither  pleads  nor  demurs,  he  shall 
not,  by  his  answer,  protect  himself  from  answering  fully. 

This  rule  appears  to  dispose  of  the  question  upon  the  pre- 
sent exceptions.  It  is  not  pretended  that  the  defendants 
have  answered  those  parts  of  the  bill  to  which  the  excep- 
tions relate ;  and  as  they  nave  not  raised  the  objection  by 
a  plea  or  demurrer  in  form,  I  think  they  must  answer  fur- 
ther. 

The  master's  report,  disallowing  the  exceptions  to  the  an- 
swer, is  therefore  erroneous,  and  must  be  overruled,  with 
costs. 
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Whttlock  v.  Duffdbiji,  et  ah 


Where  a  leaie  to  mtde,  with  coTenantof  renewal  or  that  the  baUdiBfi  ehall  be  paid  for 
noder  an  appraisal,  and  such  appraisal  takes  place :  the  amoant  of  It  does  not  beeome 
a  lien  apon  the  demiaed  pn^terty. 

CoTenants  are  to  be  expounded  to  as  to  carry  Into  effect  the  tailentlAn  of  the  partiw 
Their  spirit,  as  well  as  letter,  is  to  be  observed ;  and  althu*  a  covenantor  performs  a  eor- 
enant  according  to  the  letter,  jet  if  he  violates  the  spirit  and  does  aaj  act  lo  ddtat  lli 
intent  or  ose,  he  is  guilty  of  a  breach  of  it. 

If  a  right  to  any  relief  be  shown  by  a  biU,  a  demnrrer  will  be  overrvML 

W.  took  a  lease  t'rom  D.  and  others  for  90  years  at  a  rent  of  $152  50,  with  a  covenant  that 
lessors  would  take  the  buildlnp  at  a  valuation  or  grant  a  new  lease  for  another  ter«  of 
90  years  "  upon  such  terms  as  the  lessors  might  think  proper  and  as  should  be  approved 
of  by  the  lesMe ;  and  In  case  the  lessee  did  not  approve  of  the  teroM,  ha  waa  to  he  at 
liberty  to  take  away  the  buildings.  An  appraisal  was  duly  made ;  D.  and  othcn  refused 
to  pay  the  amount  and  tendered  a  renewal-lease  for  another  90  years,  but  pnt  the  anoaal 
rent  at  $6000.  W.  filed  his  bill  to  compel  payment  of  the  appraisal  or  for  a  new  Isass 
at  a  fair  rental.  Demurrer  interposed.  Although  the  court  suggested  that  the  eovenant 
might  possibly  turn  out  to  be  too  indefialte,  yet  as  a  remedy  at  hiw  ai^eated  donbtfal 
and  the  spirit  of  the  covenant  laqnlred  another  tease  at  a  Just  rent,  thef  overrated  the 
demurrer  and  required  the  parties  to  answer. 


Practice. 

JJCUVUTTCT* 


Odobir  14,     ^Q  the  first  day  of  June  one  thousand  eight  hundred  and 
1834.       fourteen  the  defendants,  Margaret  Dufiield  and  others,  by 
an  indenture  of  lease,  demised  to  one  Nathaniel  Howland  a 
certain  parcel  of  land  suitable  for  a  rope  walk,  situated  in 
Cacenant.     Brooklyn,  for  the  term  of  twenty  years,  at  an  annual  rent 
Lestdr  and   of  one  hundred  and  fifty-two  dollars  and  fifty  cents;  with  a 
mutual  covenant  contained  therein  that  the  buildings  then 
erected  or  to  be  erected  by  the  lessee  and  which  might  be 
standing  upon  the  premises  at  the  expiration  of  the  term, 
namely,  on  the  first  day  of  June  one  thousand  eight  hun- 
dred and  thirty-four,  should  be  appraised  by  three  indi&rent 
freeholders,  one  of  whom  was  to  be  chosen  by  the  lessors, 
another  by  the  lessee  and  these  were  to  select  a  third ;  and 
the  lessors  were  either  to  pay  the  appraised  value  of  the 
buildings  to  the  lessee  or  his  assigns  or  grant  a  new  lease 
for  another  term  of  twenty  years,  upon  such  terms  as  the 
lessors  might  think  proper  and  as  should  be  approved  of  by 
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the  lessee  or  his  assigns.    And  in  case  the  lessee  or  his  as-       1B34. 
signs  should  not  approve  of  the  terms  so  offered  by  the  les-  J!^^^^ 
8ors,  then  the  lessee  or  his  assigns  were  to  have  the  liberty         «,. 
of  removing  the  buildings.  duffisld. 

After  setting  forth  the  above  facts,  the  bill  went  on  to 
say  that  the  lessors  likewise  owned  the  fee  of  other  land 
adjoining  or  contiguous  to  the  demised  premises,  which,  in 
consequence  of  the  great  rise  in  real  estate  generally  in 
Brooklyn  within  a  few  years  past,  was  greatly  enhanced  in 
value  ;  and  that  the  lessors,  wishing  to  avail  themselves  of 
the  advantages  to  be  derived  from  the  increased  value  of 
real  estate  there  by  an  immediate  sale  and  under  the  suppo- 
sition that  the  continued  location  of  the  rope  walk,  by  a  re- 
newal of  the  lease  for  a  further  term,  would  prevent  an  ad- 
vantageous sale  of  the  property,  and  being  determined,  at  all 
events  and  under  any  circumstances,  not  to  renew  the 
lease  but  cause  the  rope  walk  to  be  removed  did,  in  the 
month  of  April  one  thousand  eight  hundred  and  thirty-one 
and  at  several  times  prior  and  subsequent  thereto,  publicly 
and  privately  offer  portions  of  the  property  for  sale  in  city 
lots  under  a  pledge  that  the  rope  walk  should  be  removed 
at  the  expiration  of  the  complainant's  lease,  and  according- 
ly several  of  the  lots  were  sold  upon  this  assurance  to  the 
purchasers.  That,  in  pursuance  of  such  predetermination 
not  to  renew  the  lease,  the  defendants,  the  lessors,  caused  a 
notice  to  be  served  upon  the  complainant  on  the  first  day  of 
March  one  thousand  eight  hundred  and  thirty-four  of  their 
having  chosen  an  appraiser  on  their  part  to  estimate  the 
value  of  the  buildings  and  requesting  the  complainant  to 
choose  one  on  his  part  in  conformity  with  the  covenants 
contained  in  the  lease.  That  the  latter  accordingly  nomi- 
nated an  appraiser  and  gave  notice  thereof;  and  the  two  ap- 
praisers thereupon  appointed  a  third  ;  and  the  parties  then 
entered  into  a  submission  in  writing,  under  their  hands  and 
seals,  to  stand  to,  abide  and  perform  the  appraisement  and 
valuation  to  be  made  by  the  appraisers.  That  on  the  se- 
cond day  of  June  one  thousand  eight  hundred  and  thirty-four 
the  appraisers  made  in  writing  and  delivered  to  the  parties 
an  appraisement  and  valuation  of  the  buildings  at  two 
thousand  three  hundred  and   seven  dollars.     The   com- 
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1834.       plainant   then   submitted,  by  his  bill,  that,  as   the  lessors 
J^T"^^^     ^^^  previously  determined  not  to  renew  the  lease   under 
9,  any  circumstances  and  had  precluded  themselves  from  so 

DVFFisLD.  doing,  by  selling  lots  under  an  assurance  or  covenant 
that  the  buildings  were  to  be  removed  at  the  expiration 
of  the  term  and  as  they  had  voluntarily  bound  themselves 
by  the  submission  to  abide  by  the  appraisement,  they 
were  bound  to  pay  the  complainant  the  two  thousand 
three  hundred  and  seven  dollars,  but  which  they  had  re. 
fused  to  do ;  and  that  on  the  third  day  of  June  one  thou- 
sand eight  hundred  and  thirty-four  the  lessors  gave  notice 
that  they  declined  paying  the  appraised  value  of  the  build- 
ings  and  tendered  to  the  complainant  a  new  lease  of  the 
premises  for  the  term  of  twenty  years  at  the  annual  rent 
of  six  thousand  dollars ;  that  this  tender,  however,  was 
merely  colorable  and  made  in  bad  faith  and  was  intended, 
by  the  grossly  exorbitant  rent  proposed,  to  preclude  the 
possibility  of  the  complainant's  approving  or  accepting  of 
it.  That  one  year's  such  rent  would  be  equal  to  one 
half  of  the  present  value  of  the  demised  premises.  And 
the  bill  prayed  that  the  defendants,  the  lessors,  might  be 
decreed  to  pay  to  the  complainant  the  sum  of  two  thou- 
sand three  hundred  and  seven  dollars  with  interest  from  the 
first  day  of  June  one  thousand  eight  hundred  and  thirty-four 
and  be  a  lien  on  the  demised  premises  until  paid — or,  if  it 
should  be  considered  that  the  defendants  were  not  bound  to 
pay  such  appraised  value  of  the  buildings,  then  that  it  might 
be  referred  to  a  master  to  ascertain  what  would  be  a  fair, 
reasonable  and  proper  rent  for  a  further  term  of  twenty 
years  and  that  the  defendants  might  be  compelled  by  a  de- 
cree to  execute  to  the  complainant  a  new  lease  accordingly; 
and  for  further  relief. 

The  defendants  demurred  to  all  the  discovery  and  relief 
sought  by  the  bill ;  and  assigned  two  causes  of  demurrer: 
1st.  That  if  the  complainant  had  any  right  or  claim  of  re- 
dress, the  same  was  at  law  and  not  in  this  court ;  and  2nd- 
A  want  of  equity  in  the  case  as  made  by  the  bill. 


i 
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Mr.  H.  W.  Warner^  in  support  of  the  demurrer.  IW^. 


WHITLOCX 

Mr.  O.  Brinkerhoff^  for  the  complainant.  v* 

PUFVIBLD. 

Thb  Vice-chancellor  : — It  is  to  be  observed  that  this  Jatmary  19, 
bill  is  framed  with  a  double  aspect,  either  to  compel  pay-  *^* 

ment  of  the  appraisement  and  establish  a  lien  for  the 
amount  upon  the  premises  demised  6r  that  the  complain- 
ant's right  to  a  new  lease  may  be  declared  upon  such 
terms  and  at  such  reasonable  rent  as  the  court  shall  as- 
certain to  be  just. 

If  a  right  to  any  relief  be  shown  by  the  bill,  the  de- 
murrer must  be  overruled. 

The  first  objection — that  the  remedy,  if  any,  is  at  law — 
seems  applicable  to  the  first  branch  of  the  alternative  re- 
lief prayed  for ;  and  if,  according  to  the  legal  construction 
and  efiect  of  the  covenant  and  of  the  agreement  or  sub- 
mission to  abide  by  and  perform  the  appraisement,  an  ab- 
solute liability  to  pay  the  amount  fixed  by  the  appraisers 
has  been  created,  then  a  court  of  law  can  furnish  an  ade- 
quate and  appropriate  remedy .  for  enforcing  it  and  the 
complainant  should  be  left  to  pursue  his  remedy  there: 
unless,  'indeed,  their  is  a  lien  in  equity  for  the  appraised 
value  of  the  buildings  which  ought  to  be  enforced  against 
the  property — ^for  such  a  purpose  this  court  might  be  re- 
quired to  entertain  jurisdiction. 

This  is  not  a  case,  however,  according  to  my  judgment, 
in  which  such  a  lien  can  be  said  to  exist,  even  if  an  obli- 
gation rests  upon  the  defendants  at  law  to  pay  the  money. 
The  contract  provides  for  no  such  thing  in  terms ;  and  it  is 
not  a  case  between  vendor  and  vendee  of  real  estate  where 
a  lien  for  the  purchase  money  is  implied. 

But  with  respect  to  a  personal  liability  to  pay  for  the 
buildings,  the  covenant  is  not  an  absolute  one:  for  it  is  in 
the  alternative  and  would  be  satisfied  by  the  defendants 
granting  a  new  lease.  In  an  action  at  law  the  complainant 
would  be  met  by  evidence  of  their  having  ofiered  such  new 
lease,  which  the  complainant  declined,  and  then,  according 
Vol.  II.  47 
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to  the  letter  of  the  covenant,  it  is  not  obligatory  apoD  the 
defendants  to  pay  for  the  buildings.  Whether  a  court  or 
law  would  permit  an  inquiry  into  the  circumstances  under 
which  such  offer  was  made,  as  set  forth  in  this  bill,  may  be 
considered  very  doubtful  or  if  it  did  entertain  this  inqui- 
ry and  the  court  and  jury  should  become  convinced  that 
the  offer  of  a  new  lease,  at  six  thousand  dollars  renty  whs 
merely  colorable  and  made  in  bad  faith  and  not  such  a 
lease  as  the  defendants  were  bound  to  propose  for  the  plain- 
tiff's acceptance,  still  the  defendants  might  perhaps  insist 
upon  the  right  to  offer  other  terms,  such  as  a  Court  of  Eqtuty 
would  deem  to  be  fair  and  reasonable  in  preference  to  pay- 
ing the  appraised  value  of  the  buildings  and  thus  embarrass 
if  not  entirely  defeat  the  action  at  law.  For  these  reasons 
I  am  inclined  to  think  the  remedy  at  law  would  be,  at  least, 
doubtful  and  difficult ;  and  also  that,  if  there  be  any  remedy, 
it  is  in  this  court  where  the  defendants  can  be  compelled  to 
make  their  election,  either  to  pay  the  amount  awarded  or 
specifically  perform  the  alternative  part  of  the  covenant 

The  next  enquiry  then  is,  whether  there  is  enough  pre- 
sented by  this  bill  to  authorize  the  court  to  interfere  even 
upon  this  ground. 

The  covenant  in  the  lease  is  very  indefinite  in  regard  to 
the  terms  upon  which  the  new  lease  should  be  granted. 
After  providing  for  the  mode  of  ascertaining  the  value  of 
the  buildings,  and  declaring  that  the  lessors  are  to  pay  the 
appraised  value  or  grant  a  new  lease  for  twenty  years  (and 
so  far  it  is  plain  and  perfectly  optional  with  the  lessors)  it 
goes  on  to  say  that  if  they  elect  to  give  a  new  lease,  it  is  to 
be  upon  such  terms  as  they  may  think  proper  and  as 
may  be  approved  of  by  the  lessee  or  his  assigns,  and 
if  the  latter  should  not  approve  of  the  terms  so  offered 
by  the  former,  he  or  they  are  to  be  at  liberty  to  take 
away  the  buildings.  Thus,  except  as  to  the  duration  of 
the  new  lease  and  that  it  was  to  be  upon  the  same  pre- 
mises, every  thing  which  it  should  contain  as  constitu- 
ting the  terms  upon  which  it  was  to  be  granted  are  left 
open  to  the  agreement  of  the  parties.  In  making  a  proposi- 
tion for  this  purpose,  the  complainant  insists  that  the  defend- 
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ants  were  bouad  to  make  a  fair  and  reasonable  proposition 
— a  proposition  in  good  faith  and  with  a  view  of  having  it 
accepted  and  such  a  one  too  as  the  complainant  or  any  per- 
son willing  to  take  a  lease  of  the  land  for  twenty  years 
might,  with  some  degree  of  propriety,  accept,  and  the  bill 
alleges,  in  substance,  that  the  proposition  was  not  made  with 
any  such  view,  that  the  defendants  had  previously  deter, 
mined  not  to  renew  the  lease  on  any  terms,  that  the  proposed 
yearly  rent  was  grossly  exorbitant  and  such  as  they  knew 
could  not  be  accepted  and  that  the  proposition  was  design- 
edly intended  to  preclude  the  possibility  of  the  acceptance 
of  a  new  lease  and  thereby,  at  the  same  time,  to  avoid  the 
payment  of  the  valuation.  I  am  not  prepared  to  say, 
in  consequence  of  these  allegations  in  the  bill,  that  there 
has  not  been  a  breach  of  the  covenant. 

Covenants  are  to  be  expounded  so  as  to  carry  into  effect 
the  intention  of  the  parties.  The  spirit  as  well  as  the  letter 
of  the  covenant  is  to  be  attended  to ;  and  although  the  cov- 
enantor performs  it  according  to  the  letter,  yet,  if  he  violates 
the  spirit  and  does  any  act  to  defeat  its  interest  or  use,  he 
is  guilty  of  a  breach:  Flatt  on  Covenants,  139.  The  cove- 
nant in  question  can  hardly  admit  of  such  a  latitude  of  con- 
struction as  to  authorize  the  defendants,  after  ascertaining 
the  value  of  the  buildings,  to  exercise  an  arbitrary  will 
upon  the  subject  of  the  terms  of  a  new  lease  and  thereby 
prevent  its  acceptance  and  throw  the  opposite  party  upon 
the  only  other  alternative  of  removing  his  buildings.  This 
would  render  the  covenant  nugatory,  so  far  as  respects 
the  granting  of.  a  new  lease,  and  leave  it  effectual  only  for 
the  purpose  of  permitting  the  lessee  or  his  assigns  to  take 
off  the  buildings.  It  is  true,  the  words  "  upon  such  terms 
as  the  lessors  might  think  proper"  are  expansive  and  would 
seem  to  leave  it  very  much  at  their  will ;  but  when  read,  as 
they  must  be,  in  connection  with  the  words  "  and  as  might 
be  approved  of  by  the  lessee  or  his  assigns"  the  whole 
sentence  implies  that  the  terms  to  be  offered  should  be  made 
in  good  faith — should  be  such  as  not  to  shock  the  **  moral 
sense" — such  as  might  be  taken  into  consideration  and  with 
reference  to  the  value  of  the  property  and  a  due  regard  to 
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the  object  of  a  new  lease  might  possibly  be  acceptable,    if 
a  proposition  were  thus  made  in  a  sjini  of  fairness  and  the 
parties  should,  notwithstanding,  be  unable  to  agree,  there 
might  be  a  difficaltj  still  in  making  a  lease ;  and  whether 
this  court  can,  in  such  a  case,  interpose  and  settle  the  terms 
by  a  reference  to  a  master,  I  will  not  now  undertake  to  de- 
termine.   Perhaps  it  may  turn  out  that  the  covenant  in  this 
respect  is  too  loose  and  indefinite  to  be  the  subject  ci  in- 
terference here,  in  the  way  of  decreeing  a  specific  peribnn- 
ance :  Rutgers  v.  Hunter,  6  J.  C.  R.  220.    Still  I  think 
good  faith  and  the  spirit  of  the  covenant  require  that,  in 
order  to  avoid  paying  for  the  buildings  according  to  the 
valuation,  the  defendants  should  have  made  an  ofier  of  a 
new  lease  at  such  rent  and  upon  such  terms  as  they,  in  their 
own  conscience  at  least,  sincerely  believed  to  be  just    Any 
ofier  not  so  based,  must,  in  my  judgment,  be  deemed  a  non« 
compliance  with  the  spirit  and  intent  of  the  covenant  and 
insuflicient  to  exonerate  them  from  the  payment  of  the  mon- 
ey.   As  the  allegations  in  the  bill  (and  which  stand  admitted 
by  the  demurrer)  go  to  show  that  in  making  the  ofier,  the 
defendants  were  actuated  by  improper  motives ;  that  their 
designs  were  unjust  towards  the  complainant ;  not  made  in 
good  faith  or  with  any  idea  of  its  being  accepted :  but, 
on  the  contrary  that  it  was  colorable  only,  and  one  which 
they  knew  could  not  be  accepted,  I  am  far  from  being 
certain  that  the  court,  under  such  circumstances,  can  avoid 
granting  relief  to  some  extent,  namely,  to  the  putting  of 
the  defendants  to  their  election  of  either  paying  for  the 
buildings  according  to  the  valuation  or  of  making  an  offer 
of  a  new  lease  which  shall  be  free  from  such  imputations. 
Upon  the  whole,  I  think  the  defendants  must  answer  the 

bill. 

Demurrer  overruled,  with  costs. 
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A  MMt  may  nimH  or  be  Inpltod  firom  a  joint  adTUca  vpoa  a  pwctaaae  bjr  two  in  the  name 
of  one.  It  !■  not  within  the  etauite  reqairing  the  truat  to  be  manlfeMed  by  writinf .  And 
the  payment  of  the  money  after  the  pnrchaae  (by  the  party  claiming  the  benefit  of  behig 
«  Joint  pQichaaer)  makea  no  dlArenee.  Plea  that  the  alleged  troit  waa  not  in  writing 
and  that  the  coanplalnaat  did  not  pay  part  of  the  pnrchaae  money  at  or  before  the  eom- 
IdeUan  of  the  parehaae,  overruled. 


Bill  for  a  moiety  of  premises  alleged  to  have  been  pur-  October  14, 
chased  by  the  complainant  and  defendant  in  common.    It       ^®^^* 
alleges  that  the  complainant,  John  E.  Ross,  and  the  defend-  ^^udd^  ^r 
ant,  Peter  A.  Hegeman,  who  was  his  brother-in-law,  made  frauds. 
joint  application  in  the  month  of  August,  one  thousand  eight  Trust. 
hundred  and  twenty-five,  to  Charles  W.  Sandford,  Esquire,  ^j^^^" 
for  the  purchase  of  two  lots  of  ground  in  the  Bowery.    That 
in  pursuance  of  such  joint  application,  a  joint  purchase  was 
made  of  Mr.  Sandford,  at  four  thousand  dollars,  of  which 
ten  per  cent  was  to  be  paid  down  and  a  bond  and  mortgage 
on  the  lots  given  for  the  residue ;  and,  at  the  time  of  the 
purchase,  one  hundred  dollars  was  paid  by  the  complainant 
and  defendant.    That  the  complainant  held  the  receipt  of 
the  defendant  for  fifty  dollars,  being  one  half  of  the  advance 
{receipt  set  forth.)     That  it  was  agreed  the  deed  should  be 
made  to  the  defendant  alone,  and  he  alone  execute  the  mort- 
gage— and  the  reason  of  this  was  that  the  complainant  was, 
and  the  defendant  was  not,  married.    That  Sandford  exe* 
cuted  a  deed  to  the  defendant;  and  took  the  defendant's 
mortgage  to  secure  the  balance  of  the  purchase-money,  and 
the  defendant  reoeived  the  deed  as  trustee  for  the  complain- 
ant, as  owner  of  one  moiety.    That,  at  the  time  of  the  exe- 
cution of  the  deed  or  thereabouts,  the  complainant  and  de- 
fendant paid  to  Sandford  four  hundred  dollars,  including  the 
one  hundred  dollars  already  paid.    That  the  defendant  gave 
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1834.       (he  complainant  a  receipt  for  one  hundred  and  fifty  dollars, 
^^T^^      (set  forth,)  which,  with  the  fifty  dollars  before  paid,,  was  one 
1^.  half  of  the  ten  per  cent,  or  four  hundred  dollars  paid  on  ac* 

HBOEXAic.  count  of  the  purchase  money,  dated  September  20,  1825. 
That  the  defendant  took  possession  of  the  two  lots  as  joint 
owner  with  the  complainant,  and  received  the  rents  on  their 
joint  account.  That  the  complainant  paid  one  half  of  a 
year's  inteiest  on  the  mortgage,  for  which  the  defendant 
gave  a  receipt,  dated  Oct  4,  1826,  (set  forth)  and  conti- 
nued to  pay  the  interest,  and  for  which  he  showed  a  receipt 
dated  Oct.  10, 1827.  That  the  defendant  rendered  to  the 
complainant  some  time  back  an  account,  of  which  a  copy 
was  given.  That  the  defendant  had  possessed  himself  of 
the  lots,  and  received  the  rents  ever  since  the  execution  of 
the  deed,  and  still  continued  to  receive  the  same.  That  the 
complainant  had  often  applied  to  the  defendant  to  account 
for  the  rents.  Prayer  for  an  account  thereof;  for  a  con- 
veyance of  one  moiety  of  the  lots ;  and  for  further  relief. 

Plea ;  and,  answer.  Plea:  to  the  whole  of  the  relief  and 
to  all  the  discovery,  except  the  execution  of  the  deed  and 
the  payment  of  any  part  of  the  purchase  money,  at  or  before 
the  time  of  such  execution  by  the  complainant ;  that  tiie 
alleged  trust  in  the  bill  was  not  manifested  or  proved 
by  any  writing  signed  by  the  defendant ;  and  an  averment 
that  the  complainant  did  not  pay  any  part  of  the  purchase 
money  at  or  before  the  completion  of  the  purchase.  Answer : 
admitting  the  execution  of  the  conveyance  from  Sandford 
to  the  defendant  on  the  tenth  day  of  September  one  thousand 
eight  hundred  and  twenty«five ;  that  the  defendant  paid  the 
one  hundred  dollars  mentioned  in  the  bill  from  his  own  mo- 
nies :  that  on  the  execution  of  the  deed,  the  defendant  alone, 
from  his  own  monies — and  not  the  defendant  and  complain- 
ant jointly — paid  the  sum  of  three  hundred  dollars  to  Saod- 
ford,  mentioned  in  the  bill;  that  these  two  sums  were  all  the 
money  paid ;  admitted  that  the  sum  of  fifty  dollars  was  paid 
to  the  defendant,  but  it  was  after  payment  of  the  one  hun- 
dred dollars  by  the  defendant,  and  not  as  part  of  the  par- 
chase,  and  that  the  sum  of  fifty  dollars  was  the  only  sum  of 
those  mentioned  in  the  bill  which  was  paid  by  the  complainant 
before  the  execution  of  the  deed ;  and,  denial  of  combination. 
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Mr.  A.  L.  Robertsofij  in  support  of  the  plea.  ^®^' 


X088 

Mr.  5.  X>.  Craig^  for  the  complainant.  o. 

HB&BXAir. 

Thb  Vics*Chancxllob: — I  think  the  plea  might  be  well  January  13, 
pleaded  ia  form,  within  the  rules  of  good  pleading,  as  recog-  ^^^* 
nised  and  explained  by  the  chancellor,  in  Bogardus  v.  TVint- 
ty  Churchy  4  Paige's  C.  R.  178 ;  and  if  I  were  as  well  satis- 
fied of  its  sufficiency  in  substance,  or  its  applicability  to  the 
case  made  by  the  bill,  I  should,  without  hesitation,  allow  it 
to  stand  as  a  bar. 

But  it  appears  to  me,  the  case  made  by  the  bill  is  not 
within  the  statute  requiring  the  trust  to  be  manifested  by 
some  note  or  declaration  in  writing.  A  trust  may  result  or 
be  implied  from  a  joint  advance  of  money  upon  a  purchase 
in  the  name  of  one ;  and  whether  the  money  is  paid  by  the 
party  claiming  the  benefit  of  being  a  joint  purchaser  before 
or  after  the  completion  of  the  purchase  would  seem  to  make 
no  difierence,  provided  the  payment  is  clearly  shown  to  be 
on  account  and  in  part  of  the  purchase  money.  Upon  the 
authority  of  Wray  v.  Steekf  2  Yes.  &  B.  368.  (and  see  also 
Jeremy's  Equity  Juris.  86.)  I  am  of  opinion,  the  present 
is  not  a  case  in  which  the  want  of  an  express  declaration  of 
trust  in  writing  can  be  set  up  in  bar  to  further  discovery  and 
relief.  At  any  rate,  I  am  convinced  it  is  the  safest  course 
to  overrule  the  plea,  with  leave  to  the  defendant  to  raise  the 
objection  in  his  answer :  Toumsend  v.  Toumsendf  2  Paige's 
C.  R.  415,  and  577.  The  defendant  is  to  put  in  a  full  an- 
swer and  pay  the  costs  within  twenty  days. 


375  CASES  IN  THE 

16S4. 


GBil0 
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Clmmk  v.  S 


Odoto- 15,       'fiiQ  defendant,  Henry  Hone,  was  entitled,  under  the  will 
of  John  Hone  his  fiither,  deceased,  to  a  distributive  share  of 


DMor  and  the  rents  and  income  of  certain  property  devised  in  trust  by 
CredHor.  the  said  John  Hone.  The  amount  of  such  share  had  aver* 
aged  annually  about  the  sum  of  seventeen  hundred  dollars ; 
and  about  a  fifth  of  it  arose  out  of  the  rents  and  income  of 
real  estate,  while  the  residue  came  from  the  income  and  pro- 
duce of  the  personal  property. 

Judgments  had  been  obtained  against  Henry  Hone ;  bills 
were  filed ;  and  injunctions  issued,  prohibiting  the  executors 
and  trustees  of  the  estate  of  the  said  John  Hone  from  pay- 
ing  over  to  him  or  his  order  any  part  of  the  income  or  pro- 
duce of  the  same. 

The  arrears  of  the  annual  income  of  this  share,  which  had 
been  carried  to  the  credit  of  Henry  Hone,  since  the  filing 
of  the  bills,  was  nineteen  hundred  and  fifty  dollars,  and  the 
sum  of  five  hundred  dollars  was  his  proportion  of  the  rents 
and  income  which  had  since  fallen  due  and  a  part  of  which 
might  not  have  been  collected,  making  the  whole  of  such 
arrears  two  thousand  four  hundred  and  fifty  dollars. 

The  defendant  now  presented  a  petition,  setting  forth  the 
above  facts ;  and  also  showing  that  he  had  no  means  of  sup- 
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port,  except  from  the  income  of  his  said  late  father's  estate, 
and  had  been  obliged  to  borrow  money,  since  the  issuing  of 
the  injonctions,  for  his  necessary  maintenance ;  that  the  real 
estate  of  which  the  said  John  Hone  his  father  died  seised, 
and  from  which  an  income  was  now  derived,  was  worth 
about  the  sum  of  sixty-five  thousand  dollars,  and  the  residue 
of  such  real  estate  was  worth  about  the  sum  of  one  hundred 
thousand  dollars,  from  which  about  three  hundred  dollars  of 
incofne  was  derived ;  and  he  prayed  that  the  arrears  of  his 
]^portion  in  such  income  might  be  paid  to  him  or  such  part 
thereof  as  should  be  deemed  just,  and  that  the  petitioner 
might  be  allowed  to  take  the  whole  or  some  just  share  of  the 
future  income  of  such  estate  for  his  support  and  maintenance,  s 
should  be  deemed  right,  or  for  such  other  order,  &c. 

Mr.  ilf.  Hoffman^  for  the  petitioner. 


1684. 


CBAIO 

V. 
HONS. 


Ths  Viob^ChancbliiOr  : — Aside  from  the  present  mo- 
tkm,  the  will  of  the  late  John  Hone  is  now  before  me 
upon  a  demurrer  to  one  of  the  creditor's  bills.  There  are 
i^ry  nioe  questions  upon  its  validity :  and  I  cannot  decide 
io  relation  to  it  until  I  have  had  full  time  carefully  to  exann- 
iae  the  decision  of  the  court  of  Errors  in  the  cape  of  Coster 
T»  L&riUard.  But,  in  the  mean  time  comes  the  present  peti- 
tion, for  a  modification  of  injunctions  so  as  to  allow  Mr. 
Hooe  to  receive  for  his  support  a  portion  of  the  money  in 
the  hands  of  the  execotors.  I  had  strong  doubts,  when  this 
•motion  was  made,  whether  I  could  grant  the  prayer  of  it 
without  the  consent  of  creditors. 

It  may  be  as  well  to  refer  to  the  case  of  Hickson  v.  Ayl- 

wardf  S  MoUoy's  R.  84.    A  receiver  had  been  appointed 

over  the  life  estate  of  the  defendant  Aylward ;  and  Lord 

Manoers   had,  on  application  for  a  maintenance  out  of  the 

rents,  made  an  order  referring  it  to  a  master  to  inquire  what 

would  be  a  sufficient  maintenance  to  be  allowed  to  the  de- 

fiindaiit.    The  master  had  reported  upon  the  sum«    The 

counsel  for  the  complainant  moved  that  the  report  should  be 

tent  back,  arguing  that  although  the  receiver  was  over  the 

whole  of  the  debtor's  lands,  in  which  he  had  an  estate  for 

fife,  and  although  he  was  entireiy  unprovided  for  otherwise. 
Vol.  n.  48 
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1834*  yet,  on  principle,  no  allowance  could  be  made  totbe  debtor 
out  of  his  property  for  his  support  whilst  any  of  his  credi* 
tors  were  unsatisfied,  except  with  their  consent.  The  then 
Lord  Chancellor  (Hart)  said,  **  was  it  pointed  oat  to  Loid 
Manners  when  he  made  this  order  in  favor  of  this  imforta- 
nate  gentleman,  that  the  master  could  have  no  means  of 
measuring  what  should  be  a  sufficient  maintenance  t  TUs 
is  a  case  in  which  much  argument  might  be  addressed  to 
the  feelings  of  the  judge :  but  one  of  the  duties  of  a  judge 
and  not  the  easiest,  is  to  control  his  feelings.  When  be  can 
only  indulge  his  pity  at  the  expense  of  creditors,  it  is  Uts 
duty  to  be  hard-hearted.  This  motion  is,  however,  vrroug 
in  point  of  form.  The  plaintiff  objects  to  the  mastei^a  re- 
port  when  he  should  object  to  the  Chancellor's  order.  This 
is  no  critical,  but  a  substantial  distinction.  The  motion 
must,  therefore,  stand  over  to  be  properly  shaped*  If  the 
plaintiff  desires  it,  I  shall  then  discharge  Lord  Manners' 
order,  for  it  is  a  point  too  clear  for  hesitation*  I  have  a 
recollection  of  having  been  counsel  on  appeals  in  cases  like 
this,  in  which  humanity  towards  the  owner  of  the  estate 
had  prompted  the  judge  to  step  beyond  his  jurisdiction. 
Formerly,  there  prevailed  in  the  colonies  a  habit  of  makipg 
a  provision  for  the  proprietor,  while  his  creditors  were  not 
fully  satisfied.  The  privy  council,  on  appeal,  uniformly  re- 
pudiated that.  I  remember  two  cases  in  which  the  chancery 
of  the  island  of  Jamaica,  in  the  Duke  of  Manchester's  time, 
there  being  large  estates  and  debts  of  comparatively  small 
amount,  decreed  such  allowances  to  the  owners :  bat  on 
appeal  to  the  privy  council,  Sir  William  Grant  said  it  was 
impossible  to  sanction  them.  Then  the  master  has  no  other 
means  to  judge  of  sufficiency  of  maintenance  than  the  court 
had.  I  could  not  sustain  such  an  order,  except  the  creditors 
consented.  The  plaintiff's  demand  is  to  be  sure  not  on  foot 
of  a  mortgage  ;  and  I  was  considering  at  first  whether  that 
would  make  any  difference,  but  I  cannot  see  any.  I  should 
be  glad  to  be  shown  a  ground  to  enable  me  to  decide  in  fa- 
vor of  the  defendant ;  but  it  is  impossible,  except  by  con- 
sent.'*— It  appears  that  afterwards  the  creditors  consented 
to  allow  a  maintenance. 
Although  I  cannot  but  approve  of  the  reasoning  in  JSici- 
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S9n  V.  Atf hoards  yet  in  that  case  the  debtor  was  a  mere 
tenant  for  life  and  his  rights  did  not  extend  over  the  capital 
or  into  the  thing  itself;  whereas,  in  the  present  case,  Mr. 
Hone  is  entitled  to  a  share  of  principal  monies  under  his 
father*s  will  and  not  of  the  interest  merely  for  he  has  a 
power  of  willing  it  away,  while  his  children  will  have  the 
share  should  he  die  without  a  will.  The  petitioner's  case  is 
not  to  be  looked  upon  as  an  insolvent  one.  The  estate  he 
gets  from  his  father  is  more  than  enough  to  pay  all  his  debts. 
There  must  be  more  than  three  thousand  dollars  at  this 
time  in  the  hands  of  the  executors,  and  if  the  bill  which 
seeks  to  overturn  the  trusts  of  this  will,  should  succeed,  then 
a  whole  one  ninth  of  the  capital  is  exposed  to  the  creditors 
(the  real  estate  of  the  testator  is  said  to  be  worth  one  hun- 
dred and  sixty  thousand  dollars).  Should  the  will  stand, 
the  income  is  only  to  be  liable  to  the  creditors,  after  suffi- 
cient is  allowed  for  support  and  maintenance.  There  is  a 
provision  in  the  Revised  Statutes  to  this  effect :  (1  R.  S. 
729,  sec.  67.) 

I  think  I  am  justified  in  this  case  in  modifying  the  injunc- 
tion so  far  as  to  allow  Mr.  Hone  to  receive,  out  of  the  mo- 
nies in  the  executors  hands,  the  sum  of  fifteen  hundred  dol- 
lars. 1  am  further  induced  to  do  this  from  having  been  told 
that  a  part  of  one  of  the  judgments  has  been  paid  and  another 
fully  satisfied. 


1884. 


Clapp  v.  Astor. 


In  ffOienU  esMt  of  periodlcftl  payment!  becoming  due  at  Intenralt  and  not  accruing  de  iU 
iuditm  there  can  be  no  apportionment.  Annuities,  tbereroiei  and  difideads  from  mo- 1 
nef  la  the  fande  are  not  apponionable.  An  exception  appears  In  the  case  of  annuities 
for  maintenance  of  infants  and  of  married  women  liviog  separate  from  their  husbands. 
And  Ic  does  not  apply  to  interest  due  on  bond  and  mortgage,  which  may  be  apportioned, 
Botwithstaading  it  is  eipressly  made  payable  at  stated  periods. 

Where  it  is  agreed  that  a  party  shall  receive  alt  dividends  and  profit  on  stock  so  long  as  he 
reuatna  la  a  certain  employment  and  he  quite  before  any  dividend  is  made,  he  cannot 
hare  any  apportionment  of  any  general  dividend  afterwards  made.  Profit  does  not  be- 
come dividend  until  so  declared  by  the  directors. 


The  bill  in  this  cause,  so  far  as  it  is  now  to  be  considered, 
went  for  an  account  of  the  profits  or  dividends  on  the  shares 


Novb.  2lst. 
1834. 


Apportion' 

ment. 

Dividend. 
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18S4.  ol  capital  stock  of  the  American  For  Company.  It  alleged 
^'^"^^'^^  that  in  the  Month  of  May  one  thousand  eiirht  hondred  and 
"  9^  twenty-three  a  verbal  agreement  was  made  between  the 
complainant,  Benjamin  Clapp,  and  the  defendant,  John  Jacob 
Astor,  by  which  the  complainant  was  to  enter  into  the  ser- 
vice and  to  take  charge  of  the  business  of  the  defendant — 
who  was  the  president  of  the  American  Fur  Company  and 
then  about  to  leave  the  city  of  New- York  for  Europe— at  a 
salary  of  two  thousand  dollars  per  annum ;  and  in  conside- 
ration that  the  complainant  would  give  his  particular  atten- 
tion to  the  interests  of  the  defendant  in  the  Fur  Company 
during  the  time  he  should  be  so  employed,  the  complainant 
should  receive  to  his  own  use  the  dividends  and  profits*  and 
was  to  sustain  the  loss,  if  any,  arising  from  ten  aharea  of 
the  capital  stock  of  the  company  which  belonged  to  the  de- 
fendant individually — ^tho  par  value  pi  each  share  being 
three  hundred  dollars.  Also,  that  the  time  he  was  to  remain 
in  the  service  of  the  defendant  was  left  indefinite,  but  the 
agreement  in  relation  to  the  dividends  and  profits  and  the 
losses  on  the  shares  of  stock  was  to  continue  so  long  as  the 
complainant  remained  in  the  employ  of  the  defendant ;  and 
the  dividends  or  profits  were  to  be  paid  to  Mm  whenever 
the  same  could  be  ascertained  or  the  engagement  with  the 
defendant  should  be  determined.  The  bill  then  alleged  that 
under  this  agreement  he  entered  into  the  employment  of  the 
defendant  and  continued  in  his  employ  from  the  month  of 
May  one  thousand  eight  hundred  and  twenty-three  until  the 
month  of  April  one  thousand  eight  hundred  and  twenty-eight; 
and  that  the  defendant  received  a  large  amount  of  money 
from  the  Fur  Company  as  dividends  or  profits  arising  from 
the  ten  shares  of  stock. 

The  defendant,  in  his  answer,  gave  a  difierent  version  of 
the  agreement.  He  stated  that  being  president  of  the  Fm* 
Company  and  about  to  leave  the  United  States  for  Europe 
he  did,  as  such  president  and  not  otherwise,  agree  with  the 
complainant  to  retain  him  in  the  service  of  the  company  as 
secretary  at  a  salary  of  two  thousand  dollars  during  the 
time  he  should  continue  in  the  service  of  the  company.  He 
admitted  that  no  definite  time  was  agreed  upon  ;  also,  that 
being  largely  interested  in  the  success  of  the  company 
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he  did  further  agree,  on  his  own  behalf,  to  allow  the  com- 
plainant the  nett  profits  or  dividends  upon  ten  shares  be- 
longing to  the  defendant  individually,  while  it  was  the  un- 
derstanding that  the  complainant  was  to  bear  the  loss  and 
pay  interest  on  the  capital  or  par  value  of  the  shares — being 
three  hundred .  dollars  each— -and  his  allowi^nce  of  profits 
was  to  continue  so  long  as  he  remained  in  the  service  of  the 
company  under  the  agreement.  The  defendant  denied  that 
any  agreement  was  made  for  the  complainant's  entering  into 
the  service  of  the  defendant  or  that  the  complainant  was  to 
give  his  particular  attention  to  the  defendant's  interest  in 
the  Fur  Company.  Nor  was  he  to  receive  the  dividends  or 
profits  as  long  as  he  remained  in  the  employ  of  the  defen- 
dant :  for  he  did  not  then  enter  into  such  employ,  but  was  en- 
gaged by  the  company  exclusively. 

It  appeared  in  proof  that  the  complainant  entered  upon 
the  service  under  the  contract  in  April  one  thousand  eight 
hundred  and  twenty-three ;  and  continued  therein  until  the 
month  of  April  one  thousand  eight  hundred  and  twenty-four. 
He  then  entered  into  a  new  contract  with  the  firm  of  John 
Jacob  Astor  and  Son  to  serve  them  as  their  agent  in  China, 
for  a  period  not  exceeding  three  years,  at  a  salary  of  five 
thousand  dollars  a  year  and  certain  perquisites,  engaging  to 
devote  his  time  and  attention  exclusively  to  the  business  of 
such  agency ;  and  under  this  engagement  be  left  the  United 
States  for  Canton  and  was  absent  until  the  autumn  of  the 
year  one  thousand  eight  hundred  and  twenty-five — a  period 
of  about  eighteen  months.  On  his  return  to  New- York,  he 
resumed  his  former  situation  in  the  service  of  the  company ; 
was  re-appointed  its  secretary ;  and  continued  in  such  ser- 
vice until  sometime  in  the  year  one  thousand  eight  hundred 
and  twenty-eight.  In  the  meantime,  no  dividend  had  been 
declared  upon  the  stock  of  the  company ;  nor  was  any  made 
tmtil  the  year  one  thousand  eight  hundred  and  thirty,  when, 
upon  each  share  at  the  par  value  of  three  hundred  dollars, 
a  dividend  or  profit  of  about  two  hundred  and  ninety  doHars 
was  paid  to  the  shareholders.  Ten  shares  of  stock,  the 
profits  upon  which  were  claimed  by  the  complainant  from 
oMe  thousand  eight  hundred  and  twenty-three  to  one  thou- 
sand eight  hundred  and  twenty-eight,  stood  in  his  name  on 
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the  books  of  the  compaoy  from  the  eighth  day  of  SeptefD- 
ber  ODC  thousaod  eight  hundred  aod  twenty-three  to  the 
thirty-first  day  of  August  one  thousand  eight  hundred  and 
twenty-seven ;  and  they  were  then  re-transferred  to  the 
defendant.  The  amount  of  profits  at  this  time  was  not  as- 
certained ;  and  in  making  the  transfer,  there  was  no  express 
reservation  of  claim  or  right  to  profits  by  or  to  the  com- 
plainant. The  evidence  was  that  up  to  the  year  one  thou- 
sand eight  hundred  and  twenty-three,  the  business  of  the 
company  had  been  fluctuating ;  while,  since  that  period,  it 
had  been  uniformly  prosperous :  but  what  the  profits  had 
been  each  year  was  not  proved. 


Mr.  W.  M.  Price,  for  the  complainant. 
Mr.  D.  Lord,  for  the  defendant. 


Apnl  20. 
1835. 


The  Vice-chancellor: — The  principal  diflierence  be- 
tween the  parties  is,  in  regard  to  the  complainant's  being 
retained  in  the  service  of  the  defendant  or  of  the  American 
Fur  Company  ;  and  also,  as  to  the  duration  of  service.  But, 
whatever  may  have  been  the  true  agreement  in  this  respect, 
it  appears  to  me  that  the  result,  upon  the  law  of  the  case, 
must  be  the  same. 

The  weight  of  evidence  is  in  favor  of  the  defendant's  state- 
ment of  the  agreement,  namety,  that  the  complainant  enter- 
ed into  the  service  of  the  company,  and  was  to  be  allowed 
the  profits  or  dividends  only  while  he  continued  in  such  ser* 
vice  under  the  agreement.  But,  supposing  the  agreement 
to  have  been  to  the  efiect  alleged  in  the  bill,  even  then  it  is 
very  doubtful  whether  the  same  can  be  considered  as  sub- 
sisting for  any  longer  period  than  about  one  year,  that  is,  to 
the  time  of  the  complainant's  departure  for  Canton.  This 
question  then  presents  itself,  whether,  as  there  was  no  divi- 
dend during  the  time,  there  can  now  be  an  apportionment  of 
the  dividend  which  was  afterwards  made  by  the  company, 
and  received  by  the  defendant  upon  the  ten  shares  ? 

Such  an  apportionment  cannot  be  made  upon  any  just 
principle,  without  an  investigation  into  the  affairs  of  the' 
company,  commencing  with  the  year  one  thousand  eight 
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hundred  and  twenty*three,  in  order  to  ascertain  its  nett  pro* 
fits  or  gains  in  each  year,  and  from  year  to  year  to  the  time 
the  complainant  might  be  entitled  to  the  profits.  It  is  not 
to  be  supposed  the  profits  were  the  same  for  a  period  of 
about  seven  years,  at  the  end  of  which  time  the  aggregate 
of  nett  profits  amounted  to  nearly  one  hundred  per  cent,  on 
the  capital  of  the  company.  For  if  so,  why  were  not  annual 
dividends  made  by  the  company  ?  The  fact  of  a  dividend 
being  so  long  deferred  is,  of  itself,  pretty  conclusive  evidence 
to  show  that  the  business  of- the  company  was  so  extended 
as  not  to  allow  the  actual  nett  profits  to  be  sooner  known ; 
and  hence,  the  difiiculty  of  ascertaining  how,  at  what  times 
or  seasons  in  particular  the  profits  were  realized.  This 
may  be  one  reason  why  courts  will  not  undertake  an  appor- 
tionment in  cases  of  this  sort.  Another  is,  that  dividends 
upon  stocks  or  fuqds  are  payable  periodically  out  of  the 
profits  or  earnings  of  the  institution,  but  how  or  when  they 
accrue  js  for  the  corporate  body  or  association  itself  to  as- 
certain ;  and  when  ascertained  and  declared  it  becomes  an 
entire  sum  due  on  each  share  to  the  stockholder.  When, 
therefore,  a  contract  is  made  in  relation  to  dividends  or  pro- 
fits, as  in  the  present  case,  it  must  be  deemed  to  have  refer- 
ence to  the  dividends  or  profits  to  be  ascertained  and  de- 
clared by  the  particular  company  and  not  to  the  growing 
profits  from  day  to  day  or  month  to  month  to  be  ascer- 
tained upon  an  investigation  by  third  persons  or  courts  of 
justice  into  the  accounts  and  transactions  of  the  company. 

The  rule  in  relation  to  apportionment  appears  to  be  well 
settled.  In  general  cases  of  periodical  payments  becoming 
due  at  intervals,  and  not  accruing  de.  die  in  diem,  there  can 
be  no  apportionment.  Annuities,  therefore,  and  dividends 
from  money  in  the  funds  are  not  apportionable :  Pearly  v. 
Smith,  3  Atk.  261 ;  Shetrard  v.  Sherrard,  lb.  502 ;  Wilson 
V.  Barman,  2  Yes.  Senr.  672,  and  S.  C.  Ambi.  279 ;  Rash- 
leigk  V.  Master,  3  Bro.  C.  C.  101.  But,  interest  upon  money 
put  out  on  bond  and  mortgage,  notwithstanding  it  is  express- 
ly made  payable  half-yearly  or  quarterly,  may  be  appor- 
tioned :  for  although  it  is  reserved  at  fixed  periods,  the  same 
accrues  and  becomes  due  de  die  in  diem  for  the  forbearance 
of  the  principal,  and  hence  there  is  no  difficulty  in  making 
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1834.  an  apportioiuiieDt  for  any  given  time— cirery  day's  interesi 
being  the  same :  Banmer  t.  JLoioe,  18  Yes.  135 ;  Edwards  t. 
The  Countess  qf  Warwick,  2  P.  Wms.  176. 
YAM  DOBSH.  An  exception  to  the  general  role  has  been  inlrodoced  in 
the  instance  of  annuities  for  maintenance  of  infants  and  of 
married  women  liriog  separate  from  their  hosbuids ;  and 
which,  perhaps,  may  be  extended  to  ail  cases  where  it  is 
clearly  intended  for  maintenance:  Hojf  t.  Ptdamr,  3  P. 
Wms.  501 ;  HaweB  ▼.  Hanfartk,  2  Black.  Rep.  1016L  Ap- 
portionment  in  sach  cases  is  founded  upon  the  necesaty  of 
maintenance  so  long  as  the  party  lives ;  but  if  not  necessary, 
as  where  the  annuity  to  a  married  woman  is  not  for  her 
separate  maintenance,  it  shall  not  be  apportioned  at  her 
dMith :  Anderson  ▼.  Dwyer,  1  Sch.  &  Lef*  801. 

I  am  of  opinion  the  present  case  is  within  the  rule  against 
apportioning  dividends ;  and  upon  this  ground  the  bill  most 
be  dismissed,  with  costs. 


Palmer  v.  Yah  Dorbh. 


Even  tboufb  a  defeaduit  abMonda  sad  thereby  the  ol^ect  of  »  eait  It  defemtad,  jec  a 
ptatHBt,  mpoBaMtfoB,  eunoc  dlBlB  bie  bill  wltboM 


2Vbeesifter24  A  judgment  creditor's  bill  had  been  filed;  and,  pendiqK 
1884.  iiiQ  ,^^(  i^Q  J  ^hiie  fearing  a  ne  exeat,  the  defendant  had  gone 
Practice.  ^^^  Kentucky  to  reside.  Some  testimony  had  been  taken. 
Compldinatd  Motion  by  the  complainant  to  dismiss  his  bill  withont  costs. 
dumistmg 

TTL  Mr.  D.  Oraham,  Jr.^  for  the  complainant 


CoiU. 


Mr.  D.  E.  Wheeler,  for  the  defendant. 

Thb  Vice  Changbij<or  : — The  English  statute  of  Anne 
(4  Anne,  ch.  Id,)  to  prevent  veaatioos  suits  in  courts  of 
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equity,  declares,  in  §  S3,  that  "  upoa  the  plaii^tiff  dismissing       ^®^* 

his  own  bill  or  the  defendant's  dismissing  the  same  for  want     palxsb 

of  prosecution,  the  plaintiff'  shall  pay  to  the  defendant  bis         «. 

'^full  costs  to  be  taxed."    These  words  are  copied  into  our  van  dorbn. 

statute  concerning  costs  passed,  12.  February,  1787.     (1 

Greenleaf 's  Ed.  312,  $  16 ;)  and  it  has  been  retained  in  aU 

the  revisions  to  the  present  day — with  this  addition,  how* 

ever,  in  the  Revised  Statutes,  (2  R.  S.  613,  §  1,)  **  except 

*'  ia  those  cases  where,  according  to  the   practice  of  the 

**  court,  costs  would  not  be  awarded  against  such  complain* 

**  ant  upon  a  decree  rendered  on  hearing  the  cause." 

After  the  passing  of  the  statute  of  ADne,  the  practice  was 

to  bring  causes  to  a  hearing  on  bill  and  answer,  withdraw-^ 

ing  the  replication  wherever  necessary,  and  then  have  the 

bill  dismissed  on  paying  forty  shillings  costs :  the  statute 

Doi  applying  where  a  cause  was  brought  in  the  ordinary 

way  to  a  hearing.    The  court  was  obliged  to  give  effect  to 

it  only  where  the  plaintiff  moved  to  dismiss  his  bill  before 

a  bearing  upon  the  merits  or  where  the  defendant  was  left 

to  move  a  dismissal  for  want  of  prosecution.    This  practice 

was  altered  by  a  rule  of  Lord  Hardwicke's,  in  1748,  (see* 

Beames'  Orders,  450,)  and  which  declares  that  the  court, 

upon  a  bearing  on  bill  and  answer,  is  at  liberty  to  order  a 

dismission  to  be  either  with  forty  shillings  costs  or  with 

cests  to  be  faxed  by  a  master  or  without  costs,  as  the  court, 

upoa  the  nature  and  merits  of  the  case,  shall  thinly  fit. 

But  at  no  time  since  the  statute  o(  Anne,  and  in  no  case, 

save  0ne«  has  the  court  felt  itself  at  liberty  to  permit  the 

ptaioliff  to  disn»ss  his  suit  without  paying  the  defendant  his 

costs.    In  FideUe  v.  Evans,  I  Bro.  C.  C.  267,  S.  C.  1  Cox, 

37,  (in  the  year  1783,)  it  was  decided  that  a  bill  coutd  not 

be  dismissed  without  costs,  except  upon  consent    In  an 

Anamfmous  cnwe,  (in  1790,)  1  Yes.  Jr.  140,  it  appeared  that 

ibe  suit  was  for  an  injunction  from  taking  judgment  at  law 

and  for  delivering  up  deeds  to  be  cancelled.    The  plaintiff 

bad  applied  to  the  King's  Bench  for  the  delivery  of  the  deeds, 

who  had  accordingly  ordered  it.    A  motion  was  now  made 

to  dismiss  without  costs.     Nobody  appeared  to  oppose. 

The  court.  Lord  Thurlow,.  considered  it  beyond  the  course 

ef  tbe  eoun  to  allow  the  same  upon  motion.    So,  in  Dixon 
Vol.  IL  49 


388  CASES  IN  THE 

1834.       V.  Parkn^  lb.  402,  a  motion  was  made  to  dismiss  the 

PALMss     ^'^'^^"^  costs,  on  the  ground  that  some  bonds,  which  vere 

I,.         the  object  of  it,  bad  been  since  found  and  therefore  there 

VAN  DOBKH.  was  a  remedy  at  law.     Lord  Thurlow  again  refused  the 

motion  immediately,  saying  he  could  not  conceive  a  case  in 

which  a  plaintiff  could  dismiss  his  bill  without  costs— that 

to  dismiss  it  with  costs  was  a  motion  of  course,  but  it  could 

not  then  be  dismissed  without  consent. 

Even  the  bankruptcy  of  the  defendant  pending  the  suit 
and  where  the  complainant  could  come  in  and  establish  his 
claim  before  the  commissioners,  forms  no  exception  to  the 
rule :  Rutherford  v.  Miller,  2  Anslr.  458 ;  Monteith  v.  Tay- 
lor,  9  Yes.  615;  and  see  the  cases  collected  and  arranged 
in  1  Hov.  Supp.  112. 

Still,  we  have  the  case  of  Knox  v.  Brown^  2  Br.  C.  G.  186, 
S.  C.  1  Cox,  350.  It  came  before  Lord  Thurlow  in  1767. 
He  there  went  so  far  as  to  permit  a  bill  to  be  dismissed 
without  costs, — ^thereby  evidently  evading  the  statute. 

There,  the  complainant  had  become  surety  for  the  doe 
performance  on  the  part  of  the  defendant  of  covenants  in  a 
lease  ;  and  the  latter  agreed  to  assign  the  lease  to  the  for- 
mer by  way  of  security.  The  complainant  had  to  pay  ooe 
hundred  dollars  on  the  defendant's  account  for  arrear  of  rent, 
whereupon  he  filed  his  bill  to  compel  an  assignment :  bat 
the  defendant  surrendered  it  to  his  landlords  and  absconded. 
The  Lord  Chancellor,  as  the  report  in  Browne  has  it,  said, 
*<  the  defendant  having  destroyed  the  subject  of  the  suit  and 
absconding,  shall  not  put  the  plaintiff  to  dismiss  his  bill  on 
payment  of  costs.  He,  therefore,  ought  to  find  security  for 
payment  of  the  costs  or  the  bill  to  be  dismissed  without 
costs."  And  his  lordship  directed  the  counsel  to  move  it  io 
this  form,  which  was  afterwards  done  and  granted.  Mr. 
Cox,  in  his  report  of  the  case,  says  that  no  one  appeared  on 
the  last  motion  to  oppose.  See  also  Belt's  note  to  this  case. 
Mr.  Beames,  in  his  work  on  Costs,  p.  184,  observes  upon 
this  case,  thus :  *'  It  is  true,  the  case  before  Lord  Tharlow 
was  the  mode  of  reaching  the  object  of  dismissing  without 
costs,  and  the  order  appears  to  have  accordingly  been  so 
drawn  up :  but,  it  is  after  all  a  strong  decision  and  in  direct 
opposition  to  the  statute  of  Anne.    The  case  of  Knox  v. 
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Braum  has  not  been  followed  either  in  England  or  here ; 
and  Lord  Thurlow  himself— -in  the  cases  before  referred  to 
of  Dixon  V.  ParAjf  and  the  Anonymous  one — appears  not 
to  have  ventured  upon  so  strong  a  measure  a  second  time. 

In  Lewis  v.  Qermondj  1  Paige's  C.  R.  300,  and  Hammersly 
V.  Chapman^  2  lb.  372.,  Chancellor  Walworth  treats  it  as 
a  settled  rule  with  us,  that  a  plaintiff,  on  motion,  cannot  have 
an  order  to  dismiss  without  costs,  and  that  such  a  practice 
cannot  be  allowed  so  long  as  the  statute  contains  the  pro- 
vision it  does — unless  where  a  complainant  files  a  bill  in 
autre  droit  In  all  other  cases,  he  must  go  to  a  regular 
hearing.  At  law,  a  plaintiff  may,  it  is  true,  be  permitted  to 
discontinue  without  costs  in  special  cases :  because  the  sta- 
tute does  not  apply  to  courts  of  law. 

Such  a  thing  appears  to  be  tolerated  in  the  Irish  courts.. 
In  Drought  v.  Robinson^  I  JBeatty,  87,  the  Lord  Chancellor 
suggested  that  a  motion  to  dismiss  might  be  made  before  a 
hearing  where  the  defendant  had  became  insolvent.  I  am 
not,  at  this  moment,  aware  whether  the  statute  of  Anne  is 
in  force  in  Ireland.  At  any  rate,  we  are  guided  by  our  own 
statute,  coupled  with  the  English  practice. 

The  motion  must  be  denied.  The  complainant  can  go 
on  with  the  examination  of  witnesses,  if  he  thinks  proper. 
The  costs  of  resisting  the  motion  are  to  abide  the  event  of 
the  suit. 


1834. 


OLABK 
BOOABDUS. 


Clark  v.  Bogardus,  collector  of  the  estate  of  Fisher  under 

special  letters. 


A  money  bond  or  anniilty  bood  wUl  not  be  preiumed  paid  until  there  li  a  lapse  of  tweniy 

years  non> payment.    Nothing  short  of  this  period  will  do,  anless  there  are  special  eir- 

cutastances  to  aid  the  preanroption. 
Gtaancery  will  rdlere  an  obligor  from  a  bond  upon  elear  evidence  of  the  acts  and  declara- 

tloos  of  a  deceased  obligee  and  where  they  amount  to  a  rdlnqolshment  of  Intention  to 

exact  payment 
A  |tA  of  a  legacy  to  a  debtor  will  not  of  itself  amount  to  a  release  of  the  debt,  proTided 

thetesutor*B  intention  b  left  doubtful.    There  must  be  evidence  clearly  expressive  of 

Uie  Intentlon^bot  It  may  be  got  at  tUimnde, 


Sepi*  15. 
18S4. 


Bill  to  compel  the  giving  up  of  a  bond  ;  and,  in  the  mean- 
time, to  restrain  an  action  at  law  brought  upon  it. 


Sond, 
Legacy. 
Legatee  in- 
debted  tothe 
testator. 
Injunction. 
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^^^'  The  bond  was  doted  the  twenty-sixth  day  of  June  one 

thoasand  eight  bmidiied ;  made  by  the  compbinant  James 
9.  B.  Clarke  in  favor  of  Hannah  Fisher ;  and  conditioned  to 
■ooAXDUs.  pay  **  onto  the  above  mentioned  Hannah  Fisher  or  to  her 
certain  attorney,  executors,  administrators  or  assigns  the 
jast  and  full  sum  of  one  hundred  pounds  New- York  money 
annually  during  the  natural  life  of  the  said  Hannah  Fisher 
in  four  equal  quarterly  payments  of  twenty*fire  pounds  on 
each  of  the  first  days  of  the  months  of  February,  May* 
August  and  November  in  each  year  during  her  said  life.** 

Ttie  complainant  had  married  Eleanor,  a  daughter  of  Han- 
nah Fisher,  who  was  the  widow  of  George  Fisher ;  and  the 
latter  having  died  intestate  and  leaving  real  estate,  Hannah 
Fisher  became  entitled  to  dower.  In  order  to  obtain  her 
release  of  it,  the  heirs  at  law  agreed  to  allow  her  a  sum  of 
money  for  life  (which  was  apportioned  amongst  them)  and 
to  give  their  separate  bonds  for  their  portions ;  and  the  bond 
now  in  controversy  was  given  by  the  complainant  for  his 
share.  The  complainant  had  made  payments  upon  the  bond 
up  to  the  fifth  day  of  August  one  thousand  eight  hundred 
and  thirteen  ;  and  no  payment,  as  the  complainant  alleged, 
was  afterwards  required  by  Mrs.  Fisher  and  he  considered 
all  claim  as  abandoned.  Hannah  Fisher  died  on  the  twenty- 
first  day  of  Mar6h  one  thousand  eight  hundred  and  twenty- 
nine  ;  she  left  a  will  dated  in  the  year  one  thousand  eight  hun- 
dred and  ten  and  in  it  the  wife  of  the  complainant  was  thus 
remembered  : — **  First  to  raise  out  of  my  estate  in  such  man- 
ner as  they"  (her  executors)  "may  deem  best,  the  sum  of  seven 
hundred  and  fifty  dollars  and  to  pay  the  same  to  my  datigh- 
ter  Eleanor  as  an  evidence  of  my  love  and  aflection  to  her 
and  in  case  of  her  death  to  pay  the  same  to  her  children  in 
equal  parts  or  to  their  legal  representatives.** 

On  the  twenty-seventh  day  of  November  one  thousand 
eight  hundred  and  thirty  the  defendant,  Robert  Bogardus, 
was  appointed,  by  the  surrogate,  collector  of  the  go<Ki8« 
chattels  and  credits  of  the  said  Hannah  Fisher ;  and  in  the 
month  of  March  following,  the  defendant  brought  the  action 
of  debt  against  the  complainant  upon  the  bond.  The  latter 
obtained  an  injunction  restraining  the  suit;  and  a  motion  to 
dissolve  such  injunction  now  came  before  the  court.     An 
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answer  had  been  filed ;  but  as  the  case  is  reported  in  order 

to  show  the  general  principles  contained  in  the  opinion  of      olabk 

the  court,  a  particular  reference  to  such  answer  is  not  deem-  o. 

ed  necessary,  especially  as  the  Vice-Chancellor  did  not  con-  bogabdus. 

aider  there  were  such  special  circumstances  as  could  fake 

the  case  out  of  the  ordinary  rules. 

Mr-  Sherwood^  for  the  defendant. 

Mr.  S.  A.  Foote,  for  the  complainant ;  who  resisted  the 
motion  for  a  dissolution  of  the  injunction  upon  two  distinct 
grounds :  1st,  the  lapse  of  time— and  2nd,  ademption,  by  the 
legacy  to  the  complainant's  wife. 

The  Vice-Chancellor  : — With  respect  to  the  lapse  of  Sept.  23. 
time — from  the  year  one  thousand  eight  hundred  and  thir- 
teen to  the  death  of  Mrs.  Fisher  in  one  thousand  eight  hun- 
dred and  twenty-nSie,  and  during  which  she  suffered  the 
bond  to  remain  without  any  payment  of  the  annuity : — it  is 
not  sufficient  of  itself  to  raise  the  presumption  of  payment 
or  satisfaction  of  the  bond.  Twenty  years  is  the  rule  in  the 
court  of  chancery  ;  and  nothing  short  of  this  period  will  do, 
provided  there  are  no  special  circumstances  to  aid  the  pre- 
sumption:  Matthews  on  Pres.  Ev.  S79.  The  same  writer 
also  lays  it  down  as  a  rule  that  a  term  less  than  twenty 
years  will  not  supply  the  inference  of  an  annuity's  having 
been  discharged  or  released,  unless  there  is  auxiliary  evi- 
dence to  support  the  presumption  and  make  up  the  deficien- 
cy of  time.  If  twenty  years  has  elapsed,  still,  where  the 
existence  of  the  annuity  has  been  acknowledged  within  this 
period,  it  will  rebut  any  defence  grounded  solely  on  the 
delay :  lb.  386,  387  ;  Cupit  v.  Jackson^  Mc'Clel,  495,  Wynn 
V.  WilUama^  5  Ves.  130.  Lord  Mansfield  carried  the  doc- 
trine even  further  at  law,  and  held,  that  a  jury  might  pre- 
aume  a  bond  paid  in  some  cases  at  the  end  of  eighteen  years 
and  even  in  sixteen  years ;  while  other  judges  have  qualified 
this,  and  considered  his  lordship's  not  the  true  rule,  unless 
where  aided  by  circumstances  :  Matthews,  380.  Are  there, 
then,  such  special  circumstances  in  the  present  case?     I 
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^^34.       see  none  to  warrant  the  inference  of  a  discharge  of  the 

0.  There  is  another  class  of  cases,  where  chancery  has  re- 

BOGARDus.  lieved  an  obligor  from  the  payment  of  his  ^bond,  upon  clear 
evidence  of  the  acts  and  declarations  of  a  deceased  obligee, 
and  where  they  amount  to  a  relinquishment  of  the  debt  or  to 
a  want  of  intention  to  exact  payment:  as  in  Wekeit  ▼• 
Raby,  2  Br.  P.  C.  386 ;  Bym  v.  Godfrey,  4  Yes.  6  ;  Eden  y. 
Smyth,  5  lb.  350.  But  there  is  no  evidence  of  any  such  actt 
or  declarations  in  the  case  now  before  the  court. 

There  is  another  point  to  be  examined :  does  the  legacy 
given  to  Eleanor,  the  wife  of  the  complainant,  amount  to  a 
release  of  the  debt  upon  the  annuity  bond  ?    According  to  a 
true  construction  of  the  will,  the  complainant's  marital  right 
would  give  him  this  legacy.     Then,  viewing  him  as  a  lega« 
tee,  does  the  bequest  operate  as  a  relinquishment  of  the  debt 
or  annuity  payable  by  the  bond?     The  rule  is  laid  down  by 
Mr.  Roper,  as  follows :  "  Where  a  creditor  bequeathed  a 
legacy  to  his  debtor,  and  either  does  not  give  the  debt  or 
mentions  it  in  such  a  manner  as  to  leave  hisf  intention  doubt- 
ful, and,  after  his  death,  the  securities  are  found  among  his 
papers  uncancelled,  courts  of  equity  do  not  consider  such 
legacy  as  necessarily  nor  even  prima  facie  a  release  or  ex- 
tinguishment of  the  debt,  but  requires  evidence  clearly  ex« 
pressive  of  the  intention  to  release  the  debt.    If  such  inten- 
tion does  not  appear  clearly  expressed  or  implied  on  the 
face  of  the   will,  evidence  aliunde  will  be  admitted  :**  2 
Roper  on  Leg.  37,  62.    There  are  but  few  cases  on  the 
subject.     The  first  to  be  particularly  noticed  is  Eden  v. 
Smyth,  supra,  where  extrinsic  evidence  was  admitted,  not  to 
explain  but  to  repel  the  existence  of  a  debt  whereof  the 
bonds  were  prima  facie  evidence ;  and  the  conclusion  which 
Lord  Loughborough  came  to  upon  the  evidence  was,  that 
the  testator  meant  to  give  the  legacy  to  his  son-in-law  bene- 
ficially, and  that  the  bonds  should  not  be  enforced  against 
him — in  other  words,  that  the  residue  of  his  estate  which 
was  given  over  did  not  include  the  bonds  as  debts  or  as 
being  a  part  of  his  estate — and  decreed  the  legacy  to  be  paid 
and  the  bonds  to  be  given  up. 
If  the  evidence  of  intention  to  give  uf)  or  release  the  debt 
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is  not  clear,  either  from  the  will  or  by  other  proof,  the  gift       1834. 
of  a  legacy  to  the  debtor  will  not  of  itself  amount  to  a  re-      ""^"v"^^ 
lease :  2  Roper,  64.    Thus,  in  Wilmot  v.   Woodhouse^  4  Br.         ^^ 
C.  C.  286,  it  was  held  that  suffering  a  bond  to  remain  un-   booardus. 
cancelled  in  the  testator's  possession,  showed  he  did  not 
mean  to  relinquish  the  payment  of  the  money :  if  he  had  so 
intended,  he  could  easily  have  torn  off  the  seal.    Even  sup- 
posing he  had  forgotten  the  bond,  there  was  an  absence  of 
intention  concerning  it,  and  such  absence  of  intention  could 
not  be  construed  into  a  release.    A  gift  of  a  legacy  might 
be  so  framed  as  to  be  a  release  of  a  demand,  but  it  must  be 
clearly  expressed ;  and  in  this  case  of  Wilmot  v.  Woodhotae^ 
the  bond  was,  for  want  of  evidence,  held  not  to  be  dis- 
charged. 

The  case  of  Gould  v.  Adams^  in  the  Irish  Exchequer,  Vern. 
(sL  Scriv.  258,  would  appear  to  be  at  variance  with  the  pre- 
ceding case ;  and  its  authority  is,  consequently,  doubted  by 
Roper.  But  when  the  facts  as  stated  in  the  report  are  con- 
sidered, it  will  be  found  consistent  with  the  other  decisions. 
The  fact  of  the  testator's  having  altered  his  mind  and  given 
an  annuity  of  fifty  pounds  instead  of  one  hundred  pounds,  as 
first  intended,  in  consequence  of  having  been  compelled  to 
pay  the  debt  for  which  he  was  surety,  was  sufficient  evi- 
dence  of  his  never  having  intended  that  a  repayment  should 
be  enforced :  for,  otherwise,  he  would  have  suffered  the  an- 
nuity to  remain  at  one  hundred  pounds. 

In  the  present  case,  there  is  no  evidence  on  the  face  of* 
the  will  or  aliunde  that  Mrs.  Fisher  intended  to  give  up  the 
annuity  to  the  complainant ;  and  the  circumstances  are  not 
enough  to  warrant  an  inference  or  presumption  to  this  e&ct 
No  act  or  declaration  is  shown ;  while  the  intention  must 
be  proved  clearly  and  affirmatively. 

Take  an  order  dissolving  the  injunction. 
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VAN  CLEEF 

V. 

8ICKEL8. 


Van  Cusf  v.  SKCKBLS.(a} 


In  a  Jodgmeot-creditor't  bill  agtlnit  Mveral,  the  averment  miut  be  tbat  tlie  mai  dae  eac- 

ceedfl  1009  over  and  above  Juit  clnlma  of  every  sort  in  fkvor  of  any  and  every  party 

against  whom  tbe  Jadgment  vrae  rendered.    Aa  allcfatioa  aa  to  Ike  art-affar  datana  oC 

one  of  the  debtors  only  will  not  be  sufficient. 
Conrt  can  dispense  with  parties  as  defendants  who  ars  lasOlveot  and  wbeie  tkoaa  heTaia 

the  court  cannot  be  benefitted  by  having  them  brought  in. 
Where  Judgment  creditors  file  a  bill  upon  a  Judgment  obtained  against  several,  Ihera  win 

be  no  neceartty  tor  making  those  of  the  debtors  parties  who  are  iaaohrant  aad  dcstilBle 

of  property,  provided  their  being  so  plainly  appears  upon  the  Mil. 
If  a  Judgment  creditor  files  a  bill  against  several,  and  one  denies  having  property  which  Is 

not  disproved,  the  biH  may  have  to  be  diamlsnd  with  costs  aa  10  htm,  aMkmgb  It  win 

ba  retained  aa  to  otlienk 


October  lA, 
1834. 


Debtor  and 

Creditor* 

ParHee. 


Judgment  creditor's  bill  filed  against  George  6.  Sickels 
only.  The  judgment  had  been  obtained  in  the  Supreme 
Court  against  Alfred  Moore,  William  Moore»  George  6. 
Sickels,  fiarzilla  Smith  and  Thomas  G-  Fletcher,  upon  a 
promissory  note  drawn  by  William  Moore  and  Alfred  Moore 
as  joint  makers  and  co-partners,  and  endorsed  by  Sickels, 
Smith  and  Fletcher  as  joint  dealers  or  co-partners  under  tbe 
style  of  George  G.  Sickels  &  Co.  The  process  by  which 
the  action  at  law  was  commenced  was  served  upon  William 
Moore  and  upon  Sickels  and  Fletcher,  the  proceedings  being 
against  them  and  Alfred  Moore  and  Barzilla  Smith  as  joint 
debtors — but  the  two  latter  could  not  be  found  to  be  served 
with  the  process.  An  execution  upon  the  judgment  was  is- 
sued to  the  sheriff  of  the  city  and  county  of  New  York  where 
all  the  parties  resided,  except  Barzilla  Smith,  whose  resi- 
dence the  complainant  did  not  know.  Upon  the  writ  of 
fieri  facias  was  endorsed  a  direction  to  the  sheriff  to  levy 
on  the  property  of  William  Moore,  George  G.  Sickels  and 
Thomas  G.  Fletcher,  and  on  the  personal  property  owned 


(a)  See  this  case  reported  on  appeal,  5  Paige's  C.  K.  505. 
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by  William  Moore  as  a  partner  of  Alfred  Moore,  and  also 
on  the  personal  property  of  Sickels  and  Fletcher  owned  by 
tbem  as  partners  with  Smith.  The  sheriff  returned  the  ex- 
ecQtion  nulla  bona.  After  setting  forth  the  above  facts,  the 
bill  went  on  to  say  that  the  whole  amount  of  the  judgment 
with  interest  was  still  due  and  owing  to  the  complainant 
over  and  above  all  '*  prior  "just  claims  of  the  defendant 
Sickels  by  way  of  offset  or  otherwise ;  and  that  he  had  rea- 
son  to  believe  and  did  believe  that  the  said  defendant  Sick- 
els had  equitable  interests,  things  In  action  and  other  pro- 
perty of  the  valaeof  one  hundred  dollars  or  more,  exclusive 
of  all  *•  prior ''just  claims  thereon  which  the  complainant 
had  been  unable  to  discover  and  reach  by  execution  on  the 
judgment.  It  also  denied  collusion.  And  then  came  an 
excuse  for  not  making  William  Moore,  Alfred  Moore,  Bar- 
zilla  Smith  and  Thomas  6.  Fletcher  parties  to  the  bill,  name- 
ly, that  from  the  information  which  the  complainant  had 
received  and  which  he  believed  to  be  true,  and  the  advice 
of  his  counsel,  he  was  fearful  that  if  he  made  them  parties, 
he  would  have  to  pay  them  costs.  The  bill  prayed  disco- 
very and  relief  against  the  defendant  Sickels  in  the  usual 
form. 

A  demurrer  was  interposed ;  and  the  grounds  of  it  were, 
that  all  the  persons,  against  whom  the  judgment  was  reco- 
vered, were  necessary  parties  and  should  have  been  made 
defendants — especially  Alfred  Moore  and  Barziila  Smith — 
inasmuch  as  they  were  jointly  liable  and  yet  no  legal  pro- 
cess was  served  upon  them ;  and  generally,  because  the 
complainant  had  not  made  such  a  case  by  his  bill  as  entitled 
hire  to  discovery  or  relief. 


1834. 


VAN  GJUKF 
SICKSIifl. 


Mr.  A.  jD.  Logan^  for  the  complainant. 

Mr.  H.  Brewster^  for  the  defendant. 

Thb  Vicb-Chan cbllor  : — The  bill  is  defective  in  one  or  January  12» 
two  particulars — even  supposing  there  is  no  want  of  proper       '^^^^' 
parties.    It  avers  the  amount  of  the  judgment  to  be  still 
owing  over  and  above  all  **  prior  just  claims  by  way  of  off- 
set or  otherwise.'*    The  word  prior  should  have  been  omit- 
Voh.  IL  50 
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1834.  led^  There  may  possibly  be  claims  which  have  accrued  sub- 
VAKcuosp  "^"^^^'y  ^^  ^^  judgment  forming  a  good  set-off  and  reduce 
o.  the  amount  below  one  hundred  dollars,  and  thus  take  away 
acKEiB.  the  right  to  file  a  bill  in  this  court.  Nor  docs  the  expres- 
sion **  still  due  ^  obviate  the  objection.  Again,  the  aver- 
ment only  negatives  any  claims  of  the  defendant  George  6. 
Sickels  by  way  of  set-off: — ^now,  some  of  the  other  defend- 
ants in  the  judgment  may  have  just  claims,  and  as  the  object 
of  the  billy  requiring  an  averment  of  this  sort,  is  to  show  that 
the  case  in  point  of  amount  is  not  beneath  the  jurisdicUon 
of  the  court,  I  consider  the  averment  should  show  that  the 
sum  due  exceeds  one  hundred  dollars  over  and  above  just 
claims  of  every  sort  in  favor  of  any  party  against  whom  the 
judgment  was  rendered. 

But  the  material  question  upon  the  demurrer  is,  whether 
the  judgment  creditor  can  exhibit  a  bill  here  without  makiqg 
all  the  debtor^  in  the  judgment  parties  to  the  suit  T 

I  have  heretofore  had  occasion  to  decide,  upon  demarrer 
to  a  bill,  that  all  the  defendants  in  a  judgment  were  not  ne- 
cessarily to  be  made  parties  to  the  suit,  but  that  the  creditor 
might  select  such  one  or  more  of  them  as  he  could  ascertain 
possessed  the  means  of  paying  the  judgment  or  some  part 
of  it  and  omit  the  rest.  This,  I  believe,  has  often  been  done 
in  practice,  and  I  should  have  entertained  no  doubt  of  the 
correctness  of  the  course,  were  it  not  for  an  intimation  to 
the  contrary  in  Child  v.  Brace^  4  Paige's  C.  R.  309.  fiat, 
the  point,  in  truth,  was  not  there  expressly  adjudicated  by 
the  chancellor :  the  objection  not  having  been  raised  by  de- 
murrer or  insisted  upon  in  the  answers ;  and  his  honor  has 
only  made  the  observation  that  the  objection  of  a  want  of 
parties,  by  omitting  some  of  the  joint  debtors  or  defendants 
in  the  judgment,  would  probably  be  valid  if  made  in  proper 
time.  The  question,  I  take  it,  is  still  an  open  one ;  but  the 
strong  inclination,  as  I  believe,  of  the  chancellor's  mind 
serves  to  admonish  me  of  the  propriety  of  bestowing  a  little 
more  reflection  upon  it.  It  is  a  matter  of  considerable  im- 
portance in  practice,  and  the  point  should  be  definitively 
settled. 

The  objection  to  proceeding  in  this  manner  against  one 
of  a  number  of  defendants  in  a  judgment,  seems  founded 


VICE-CHANCELLOR'S  COURT.  896 

«pon  the  general  rule*  that  where  there  is  a  joint  or  a  joint  1934. 
and  several  liability  for  a  debt,  the  payment  of  which  is  ^-^^v*^^ 
sought  to  be  enforced  in  equity,  the  plaintiff  must  bring  each  '  ^^ 
of  the  debtors  or  their  legal  representatives  before  the  court :  sicksls. 
see  Bland  v.  Winter,  1  Sim.  &  S.  246.  The  reasons  as- 
signed for  the  rule  are,  that  the  debtors  are  entitled  to  the 
assistance  of  each  other  in  making  a  defence  and  in  taking 
accounts,  and  also  to  contribution  where  one  pays  more 
than  his  share  of  the  debt,  so  that  when  all  are  before  the 
court  a  contribution  may  be  compelled  directly  and  circuity 
avoided.  But  when  the  reasons  for  the  rule  do  not  exist, 
it  is  very  properly  held  not  to  apply,  and  a  variety  of  cases 
are  admitted  to  form  exceptions  to  it :  Madox  v.  Jackson^ 
B  Atk.  406 ;  Van  Reimsdyk  v.  Kane,  1  Gallison,  883.  In 
Madox  V.  Jackson,  where  a  bill  was  filed  by  the  obligee  of  a 
bond  against  one  obligor  and  the  representatives  of  another, 
omitting  the  representatives  of  a  third  obligor  and  alleging 
his  dying  insolvent.  Lord  Hardwicke  overruled  an  objection 
of  want  of  parties.  So  in  Angerstein  v.  Clark,  Dick.  738, 
S.  C.  3  Swanst.  147,  n.,  Lord  Thurlow  considered  that  the 
insolvency  of  one  of  several  co-obligors  being  stated  in  the 
bill,  and  admitted,  was  sufficient  to  dispense  with  his  being 
brought  before  the  court.  Lord  Eldon's  remarks  in  Cockbum 
▼.  Thon^son,  16  Yes.  326,  are  to  the  same  effect.  An  in- 
solvent obligor  may,  however,  be  made  a  party  at  the  option 
of  the  complainant,  and  will  not  on  that  account  be  entitled 
to  his  costs :  Haywood  v.  Ovey,  6  Mad.  C.  R.  113. 

In  a  variety  of  other  cases,  the  rule  has  been  held  not  to 
apply ;  and  as  it  has  been  made  for  the  benefit  of  defendants, 
it  is  obvious  the  court  may  dispense  with  its  observance 
when  it  is  manifest  that  the  defendants  before  the  court  can 
have  no  right  to  contribution  from  others  or  when,  from  in- 
solvency or  other  special  cause,  it  is  made  to  appear  that 
they  cannot  be  benefited  by  having  other  parties  made  de- 
fendants with  them. 

It  appears  to  me  that  creditor's  bills,  founded  upon  judg- 
ments at  law  and  executions  returned  unsatisfied  against 
joint  debtors,  are  special  cases  under  our  system  us  now 
modified  and  established,  which  must,  from  necessity,  be  ex- 
cepted firom  the  ordinary  rule  requiring  all  joint  debtors  to 
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ISM-       be  made  partiei  to  the  suit    The  equity  of  these  bills,  in 
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general,  consists  not  merely  in  the  existing  indebtedness, 
V,  the  recovery  of  a  judgment  and  the  issuing  and  return  of  an 
sicKELs.  execution  unsatisfied — these  are  facts  necessary  to  be  stated 
in  order  to  shpw  that  the  creditors  pursuit  of  his  legal  reme- 
dy has  proved  unavailing.  The  court  of  law  having  ex- 
hausted its  power  in  his  behalf,  he  then  applies  to  equity  for 
its  more  searching  and  powerful  aid ;  and  the  ground  for 
the  application  is,  that  the  debtor  possesses  property  or 
means  of  some  kind  which  ought  to  be  applied  to  the  pay- 
ment of  the  debt,  but  which  he  keeps  concealed  or  refuses 
to  discover  and  fraudulently  withholds  from  the  creditor. 
From  such  facts  it  is  that  this  court  acquires  jurisdiction  to 
compel  a  discovery  and  surrender  of  the  debtor's  property 
in  order  to  have  it  applied  to  the  satisfaction  of  the  judgment. 
It  is  only  for  this  purpose  its  authority  is  invoked,  and  upon 
this  ground  it  lends  its  aid  to  reach  such  property  as  a  coort 
of  law,  from  its  established  forms  and  eourse  of  proceeding, 
could  not  reach. 

There  is  another  important  feature  in  regard  to  the  exer- 
cise of  this  court's  jurisdiction :  the  debt  must  not  only 
amount  to  one  hundred  dollars,  but  the  property  of  the  debt- 
or, when  discovered,  must  likewise  exceed  that  amount  in 
value  or  the  court  may  be  obliged  to  dismiss  the  bill  with 
costs :  2  R.  > .  173,  §  37  ;  and  by  way  of  assurance  to 
the  court  that  it  has  jurisdiction  and  can  take  cognizance  of 
the  case,  certain  averments  are  required  respecting  the 
amount  due  on  the  judgment  and  the  defendant's  having  or 
being  entitled  to  property :  Rule  169.  These  averments 
are  so  essential  that  their  omission  renders  the  bill  so  im- 
perfect as  to  be  good  ground  for  a  demurrer :  Mc  Ehoain  v. 
WiUU^  3  Paige's  C.  R.  505.  The  possession  and  conceal- 
ment  or  withholding  of  property  to  the  amount  of  at  least 
one  hundred  dollars  is,  therefore,  a  necessary  ingredient  in 
the  foundation  and  equity  of  these  bills  ;  and  it  may  apply 
to  one  only  out  of  a  number  of  joint  debtors  by  judgment — 
one  may  be  possessed  of  property  and  be  disposed  at  the 
same  time  to  act  fraudulently,  whilst  his  co-defendants  may 
be  destitute  of  any  means  and  entirely  innocent  of  conceal- 
ment or  other  fraud.     Is  not  the  creditor  then  in  such  a  case 
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to  be  at  liberty  to  exhibit  his  bill  against  the  fraudulent       1^34. 
one  ?— or  must  he  necessarily  implicate  the  innocent  or  be    ^^T^!^^ 
deprived  of  the  right  lo  proceed  with  his  suit?     How  can         „^ 
he,  indeed,  make  the  averment  which  the  rule  requires  so  as     sickbls. 
to  bring  in  those  as  parties  to  the  bill  whose  circumstances 
he  is  entirely  ignorant  of  or  who  he  has  no  reason  to  believe 
are  otherwise  than  poor  and  honest  ?    Some  of  a  number 
of  joint  debtors  may  be  of  this  description  and,  so,  there 
may  be  no  ground  for  a  bill  against  them.    The  fraudulent 
concealment  and  withholding  of  property  from  the  creditor 
may  be  the  act  of  others,  and  this  being  a  matter  distinct  in 
itself  from  the  joint  liability  of  all  the  debtors  and  forming 
in  a  great  measure  the  ground  of  equitable  interference,  i 
appears  to  me  the  remedy  may  be  pursued  against  them 
alone  and  without  regard  to  the  joint  liability  of  those  who 
are  not  concerned  in  the  acts  of  which  the  party  filing  the 
bill  complains.    Still,  all  the  debtors  may  be  made  defend- 
ants to  the  bill ;  and,  perhaps,  the  general  allegation  or  aver- 
ment that  the  plaintiff  has  reason  to  believe  and  does  believe 
that  the  defendants  or  some  or  one  of  them  is  possessed  of 
or  entitled  to  property,  &c.  would  be  sufficient — and  yet  I 
apprehend  it  would  be  at  the  hazard  of  costs,   if  it  should 
prove  to  be  untrue  as  to  any  one  of  the  defendants  who 
should  sever  in  his  defence. 

If  they  should  put  in  separate  answers,  as  they  may  do, 
and  any  one  should  deny  the  allegation  or,  in  other  words, 
the  equity  of  the  bill  as  respected  himself  and  the  complain, 
ant  should  fail  to  disprove  such  denial,  it  might  be  incumbent 
upon  the  court  to  dismiss  the  bill  as  lo  such  defendant  with 
costs,  notwithstanding,  upon  the  discovery  or  proof  of  pro- 
perty as  to  another  defendant,  the  court  could  retain  it 
and  decree  relief.  In  case  the  complainant  would  be  sub- 
jected to  this  consequence  in  respect  to  an  innocent  defendant, 
although  a  joint  debtor  with  the  rest,  then  it  follows  he  should 
have  the  right  to  discriminate  and  proceed  against  the  pro- 
perty of  others,  without  having  to  bring  such  innocent  one 
before  the  court ;  and  this  too  more  especially  if  the  com- 
plainant can  excuse  the  omission  by  an  affirmative  allega- 
tion, similar  to  the  one  contained  in  the  present  bill,  that 
from  the  information  which  he  had  received  and  which  he 
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▼erily  believed  to  be  true  the  persons  omitted  as  defendanls 
were  destitute  of  property. 

For  these  reasons  I  must  adhere  to  the  opinion  which  I 
have  heretofore  expressed ;  and  overrule  the  present  demur, 
rer,  so  far  as  it  assigns  for  cause  the  ooo-joinderof  the  other 
judgment  debtors  as  parties. 

In  addition  to  the  points  founded  upon  the  want  of  parties* 
it  was  said,  upon  the  argument,  that  the  complainant  had  not 
exhausted  his  legal  remedy  by  soch  process  o[  execntioQ  as 
was  eficctnal  to  reach  the  individual  property  of  all  the  de- 
fendants. The  bill  shows  that  two  of  the  defendants  could 
not  be  found  to  be  served  with  the  rest  at  the  comineiiee- 
ment  of  the  suit  The  plaintiff  was,  nevertheless,  at  liberty 
to  proceed  to  judgment  and  execution,  although  in  a  modi* 
fied  form  as  respected  any  individual  property  of  the  two 
absent  defendants.  The  proceedings  were  r^ular  and  valid 
— such  as  the  law  has  prescribed — and  for  the  purposes  of 
a  bill  here  I  think  the  plaintiff  must  be  considered  as  hav- 
ing &irly  exhausted  his  legal  remedy.  I  have  no  doobt  upon 
this  point. 

The  formal  defects  in  the  bill  which  I  have  mentioned  as 
demurrable  are  not  pointed  out  in  the  demurrer  on  the  re- 
cord. They  go  to  the  non-joinder  of  parties  and  a  want  of 
equity  in  the  whole  bill.  The  objections  on  this  score  have 
been  taken  ore  tenuSf  and  they  are  to  be  allowed :  but  with 
liberty  to  the  complainant  to  amend  his  bill  in  this  respect. 
Still,  as  the  written  demurrer  is  overruled,  the  defendant 
must  pay  the  costs  of  it  Robinson  v.  Smiik^  3  Paige's  €• 
R.  222 ;  Oarlick  v.  Strong,  lb.  440. 
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BooBRT,  surviving  executor  of  Bogert,  deceased  v.  Booert, 

and  others. 
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After  »  wldiM  in  an  ezamtner'a  office  hu  been  called  and  examined  by  a  party,  he  him- 
eelf  c4nnot  witbdraw  bim,  eren  though  he  may  be  interested,  but  is  compelled  to  let 
the  wItneM  be  ero«-examlned  generally  in  rapport  of  the  rights  of  an  oppoeite  parlj. 

So  Ikr  a«  a  cooniel  hu  got  information  eolely  from  a  person  coming  to  him  in  the  charac- 
ter of  client*  the  rule  of  secrecy  holds :  but,  no  further. 

Where  a  defendant  seelm  the  prodaction  of  documents  or  accounts  in  the  oomp)alaattt*a 
posaession,  he  cannot  (unless  in  the  case  of  requiring  them  before  he  can  answer  and 
where  they  are  wanted  for  safe  custody)  get  at  them  by  a  motion,  but  must  file  a  cross 
MIL  Thus,  an  executor  had  filed  a  bill  to  settle  the  trusts  of  a  will ;  B.  h.  wife  answer- 
ed ;  a  replication  was  filed ;  and  the  taking  of  testimony  commenced.  B.  k  wife  then 
applied  to  have  the  books  and  papers  left  with  the  examiner  for  the  use  of  witnesses 
•ad  oonasd.    Denied ;  and  the  parties  were  left  to  a  erosa-bill. 

Although  one  defendant  can  move  to  suppress  the  testimony  of  a  wimess,  who  was  a  par- 
ty, and  for  whose  examination  no  order  was  entered  under  the  rule,  yet  his  testimony 
win  hold  against  the  par^  who  had  called  him  and  it  is  also  good  as  to  those  who  have 
waived  objections. 

There  is  no  occasion  for  an  executor,  who  comes  to  have  the  trusts  of  a  will  defined,  to 
bring  testimony  for  the  purpose  of  invalidating  the  marriage  of  a  defendant  who  claims 
an  interest  in  the  estate  through  it 

It  is  contrary  to  the  practice  of  the  conrt  to  direct  the  payment  of  a  gross  sum  by  one 
party  to  another  pending  a  salt  and  where  there  is  no  sum  in  court. 


Bill  by  a  surviving  executor,  to  have  the  trust  of  a  will 
carried  into  effect  and  to  account  and  be  discharged.  An- 
swers had  been  put  in  and  replications  were  filed. 

Four  motions  now  came  before  the  court :  1.  By  Peter 
Aymar,  a  defendant^  to  suppress  the  testimony  of  Mr.  Cor- 
nelius Bogert,  a  party  in  the  suit ;  2.  By  the  defendants, 
Artemas  Bigelow  and  Judith  his  wife,  that  Cornelius  Bogert 
be  compelled  to  submit  to  cross-examination  and  that  the 
surviving  executor  (complainant)  produce  and  leave  with 
the  examiner  who  was  taking  the  testimony,  for  the  inspec- 
tion of  the  witnesses  to  be  examined  in  the  cause  and  of 
the  counsel  for  the  defendants  Artemas  Bigelow  and  Judith 
his  wife,  all  the  books  and  papers  of  his  deceased  testator 
in  his  custody  or  under  his  control ;  3.    By  the  same  par. 
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ties,  that  the  said  surviving  execotor  pay  to  the  said  Bige- 
low  and  wife,  out  of  the  share  coining  to  the  wife,  the 
sum  of  five  thousand  dollars ;  and,  4.  A  motion  by  the 
complainant  to  name  and  examine  further  witnesses. 

The  first  mentioned  motion  (as  to  suppressing  testimo* 
ny)  was  grounded  upon  an  affidavit  of  no  order  having 
been  entered  for  the  examination  of  the  witness,  subject  to 
just  exceptions.  The  party  raising  the  objection  had  not 
attended  before  the  examiner  when  the  witness's  direct 
examination  by  the  counsel  for  the  complainant  took  place ; 
but  be  made  the  objection  when  the  cross-examination  by  the 
counsel  for  Bigelow  and  wife,  who  waived  all  objection, 
commenced.  The  complainant  was  desirous  of  withdrawing 
the  witness. 

In  support  of  the  motion  to  compel  Cornelius  Bogert  to 
undergo  a  cross-examination,  the  complainants  showed  that 
he  had  declined  answering  questions  like  the  following : 
**  According  to  your  best  knowledge  and  information,  did 
Jacobus  Bogert  hold  any  bonds  and  mortgages  at  the  time 
of  his  decease  7" ;  "  Did  the  executors  of  Jacobus  Bogert  to 
the  executors  of  John  Bogert  a  bond  and  mortgage  made  by 
Andrew  Stockholm  to  Jacobus  Bogert,  and  if  so,  for  what 
consideration?";  '^Did  Jacobus  Bogert  hold  a  bond  se- 
cured by  a  mortgage  of  Daniel  Van  Voorhis  ?** ;  "  Are  you 
acquainted  with  the  situation  of  the  house  No.  169  Broad- 
way ?" ;  Has  the  house  and  lot  situated  at  the  comer  of 
Broadway  and  Cortland  Street  been  sold  by  the  execu- 
tors  of  Jacobus  Bogert,  deceased,  and  if  so,  to  whom?"; 
"  Will  you  specify,  according  to  your  best  knowledge,  infor- 
mation and  belief,  in  general  terms,  of  what  that  estate  now 
consists  ?*' ;  "  When  did  your  agency  for  the  estate  of  Jaco- 
bus Bogert  commence  and  up  to  what  time  did  it  continue  1^ ; 
&c.  &c.  And  that  he  so  declined,  upon  the  ground  of  his 
having  been  of  counsel  for  the  acting  executors  of  Jacobus 
Bogert,  deceased.  And,  as  to  the  branch  of  the  motion 
which  related  to  a  production  of  the  books  and  papers,  the 
defendant,  Artemas  Bigelow,  deposed  that  the  complainant 
had  been  frequently  applied  to  for  the  purpose,  but  neglected 
and  refused  and  would  give  no  information  in  relation  to 
them ;  that  no  inventory  of  the  estate  had  been  filed  with 
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the  surrogate ;  and  an  inspection  of  the  books  and  papers  of 
the  estate  and  the  accounts  of  the  executorship  were  mate** 
rial  and  necessary  to  the  deponent  and  his  wife,  to  enable 
them  to  obtain  the  necessary  information  to  defend  their 
rights  in  the  suit ;  and,  as  the  deponent  believed,  the  said 
books,  papers  and  accounts  were  then  in  the  custody  of  the 
complainant  or  his  solicitor.  The  defendants  met  this  mo- 
tion by  showing,  they  had  offered  to  let  the  said  defendants 
or  their  solicitor  see  the  accounts  at  the  office  of  the  com- 
irfainant's  solicitor,  although  they  had  declined  to  furnish 
copies ;  and  that,  the  defendant,  Bigelow,  had  declared  his 
intention  to  hold  the  complainant  personally  liable,  if  he 
could. 

In  support  of  the  application  for  five  thousand  dollars,  the 
defendants,  Bigelow  and  wife,  presented  a  petition,  showing 
that  the  petitioner,  Judith  Bigelow,  had  a  large  pecuniary  in- 
terest in  the  estate ;  that,  according  to  their  best  knowledge, 
their  interest  in  the  said  estate,  in  right  of  the  petitioner 
Judith,  exceeded  thirty  thousand  dollars,  over  and  above  all 
offsets  and  payments  ;  that  they  were  in  need  of  part  of  the 
fund  for  the  support  and  maintenance  of  themselves  and  the 
children  of  the  said  Judith,  by  her  first  marriage ;  that  the 
complainant  declared  he  would  make  no  advance  until  the 
final  settlement  of  this  suit ;  and  they  were  apprehensive  it 
would  be  several  years  before  it  was  efiected.  The  com- 
plainant made  an  affidavit,  showing  how  he  had  paid  Mr. 
Bigelow  six  hundred  dollars  but  a  few  months  past  and  had 
leot  him  smaller  sums ;  and  that  the  greater  part  of  the  estate 
was  out  on  bond  and  mortgage. 

The  motion  for  the  examination  of  further  witnesses 
arose  from  the  circumstance  of  Mr.  Cornelius  Bogert's  tes- 
timony having  been  objected  to  and  so  that  the  facts  con- 
tained .in  it  might  be  supplied  ;  and  also  because  the  complain- 
ant, finding  there  were  likely  to  be  hostile  proceedings, 
wished  to  produce  proof  to  shew  a  former  marriage  by — >. — 
(defendant)  and  a  first  wifis  living  and  thereby  throw  the 
burthen  upon  him  of  sustaining  his  second  marriage  and 
through  which  he  claimed  an  interest  in  the  estate. 
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1934. 

Mr.  William  a  Eltimg  nndlMr.Clutrles  Edwards  for  ^ 
complaioaiit. 

BOGBBT.         Mr.   Benjamin  Clark  and  Mr.  FT.  C  TTefnorv  for  Arte- 
mas  Bigelow  and  wife. 

November  Z.  Tm  Vick-Cbavckixok  : — 1.  As  to  the  motionof  Bigelow 
and  wife  to  cross  examine  Mr.  Bogert;  and  to  have  a  depo- 
sit and  an  examination  of  the  books  and  papen  of  the  estate 
of  Jacobus  Bogert,  deceased.  It  will  be  necessary  to  \odk 
at  the  bill,  in  order  to  decide  upon  the  whole  of  this  motion. 
The  object  of  it  is  to  ascertain  and  have  the  coort  determine 
Qpon  the  nature  and  extent  of  the  rights  of  parties  interested 
under  the  will  of  Jacobus  Bogert.  Answen  have  been  put 
in ;  replications  have  been  filed ;  and  the  examination  of 
Comelins  Bogert  as  a  witness,  has  commenced.  He  is  a 
party  to  the  suit,  as  executor  of  John  Bogert,  deceased,  who 
had  an  interest  under  the  will  of  Jacobus  Bogert,  and  was 
one  of  his  executors.  It  appears  he,  Mr.  Cornelius  Bqgert, 
underwent  an  examination  on  the  part  of  the  complainant, 
and  answered  all  questions  which  their  counsel  put  to  him, 
relating  to  dates  and  changes  of  interests  from  deaths.  He 
was  then  examined  by  the  guardian  ad  litem  of  the  in&nt 
children  of  Halsey  D.  Bradford.  Afterwards,  on  a  subse- 
quent day,  came  a  cross-examination  by  the  counsel  of  Bige- 
low and  wife;  but  before  it  commenced,  the  solicitor  for 
Peter  Aymar,  another  defendant,  objected  to  the  testiuKiny 
of  Cornelius  Bogert,  on  the  ground  of  his  beiiig  a  party  and 
no  order  having  been  entered  under  the  73d  rule  for  his  ex* 
amination.  The  objection  was  noted ;  but  the  counsel  for 
Bigelow  and  wife  persisted  in  pressing  on  the  cross-exami- 
nation, having  made  no  objection  themselves  to  the  witness 
or  the  regularity  of  his  examination. 

It  went  on,  until  the  witness  declined  answering,  upon  the 
ground  of  his  havii^  been  of  counsel  as  well  to  the  testator 
Jacobus  Bogert  in  his  lifetime,  as  to  bis  executors  during 
the  times  they  acted  in  the  management  of  the  estate.  The 
counsel  for  Bigelow  and  wife  had  propounded  questions  as 
to  the  nature  of  the  estate  of  Jacobus  Bogert. 

Now,  as  to  the  first  branch  of  the  motion : — the  question 
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of  examination.    Mr.  Bogerf  s  giving  testimony  without  an 
order  was  irregular ;  and  the  defendants,  Bigelow  and  wife, 
might  have  taken  advantage  of  it.     They  did  not ;  and  I 
think  it  was  an  irregularity  which  they,  for  themselves, 
might  waive.     I  do  not  think  it  rests  with  the  complainant 
to  withdraw  the  witness.    It  is  not  for  the  party  who  ex- 
amines him  to  object ;  and  I  consider  Bigelow  and  wife  had 
a  right  to  go  on  and  cross-examine  him.    It  appears  to  be 
a  rule  well  settled  at  law,  that  a  witness  introduced  by  a 
party  and  sworn  generally,  although  interested  to  testify 
i^inst  him,  may  be  cross-examined  at  large,  in  support  of 
the  rights  of  the  opposite  paily,  and  the  party  introducing 
him  cannot  question  either  his  competency  or  credibility ; 
JacksoUj  ex  dem.  Eden  v.  Vaiickj  7  Cow.  288,  S.  C.  on  ap- 
peal, 2  Wend.  166 ;  FuUm  Bank  v.  Stafford,  lb.  483.     I 
think  the  same  rule  ought  to  hold  good  here ;  and  that,  after 
a  witness  has  been  called  and  examined  by  a  party,  he  can- 
not withdraw  hfhi  even  though  he  may  be  interested,  see 
Borden  v.  Gorman^  2  Molloy,  376,  but  is  compelled  to  let 
him  be  cross-examined  generally  by  an  opponent.    Nor  do 
I  see  how  Mr.  Bogert  can  make  use  of  his  professional  cha- 
racter as  a  shield  against  answering  such  questions  as  have 
been  put  to  him.    I  think  he  has  acted  under  a  mistake  of 
the  law.    He  was  not  asked  as  to  matter  which  had  been 
confidentially  imparted  to  him  by  any  one  of  his  clients.    So 
far  as  a  counsel  has  got  information  solely  from  a  person 
coming  to  him  in  the  character  of  client,  the  rule  of  secresy 
holds:  but,  no  further.    It. does  not  embrace  any  informa- 
tion obtained  from  other  quarters  or  in  any  other  way.    I 
consider  Mr.  Bogert  is  bound  to  answer  the  questions  pro- 
posed to  him  and  any  others  of  a  like  nature.    Then,  as  to 
a  production  of  the  books  and  papers.    This  part  of  the  mo- 
tion must  be  denied.    In  general,  a  party  is  not  compelled 
to  produce  testimony  to  make  for  his  opponent :  more  espe- 
cially where  defendants  ask  for  it.     It  is  true,  there  are  spe- 
cial cases  in  which  it  may  be  allowed  for  the  purposes  of 
pleading.    Thus,  if  a  party  is  called  upon  to  answer  a  bill, 
and  wants  an  inspection  of  books  and  papers,  before  he  can 
fully  do  so,  he  can  have  a  sight  of  them  ;  or  the  production 
can  be  compelled  under  certain  circumstances.    And  docu- 
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1884.       ments  may  be  ordered  to  be  given  ap  for  safe  custody  where 
^^^J^^     there  is  any  apprehension  of  destruction :  Watts  v.  Lawrence, 
o.  3  Paige's  C.  K.  159.     Where  a  defendant  seeks  the  prodac- 

BOoxRT.  tionordiscoveryof  documents  in  the  complainant's  posses- 
sion, the  usual  course  is  by  filing  a  cross-bill ;  Myckletkwait 
V.  Moore,  3  Meriv.  292 ;  and  Bigelow  and  wife  must  do  so 
in  this  case,  provided  they  require  a  discovery  of  the  books 
and  papers  of  the  estate  of  Jacobus  Bogen,  deceased.  This 
part  of  the  present  motion  is  denied. 

2.  As  to  the  motion  of  Mr.  Aymar  to  suppress  the  testi* 
mony  of  Cornelius  Bogert.  The  application  is  welt  founded. 
He  has  a  right  to  raise  the  objection ;  and  may  have  an 
order  that  Mr.  Bogert's  deposition  shall  not  be  read  to  his 
prejudice ;  but,  from  what  I  have  before  said,  it  will  have 
to  stand  for  those  parties  who  have  not  raised  the  objection* 

3.  With  regard  to  the  application  of  the  complainant,  to 
examine  other  witnesses.  He  is  not  to  be  allowed  to  ex- 
amine any  touching  the  former,  supposed,  marriage  of  Bige- 
low.  There  is  no  occasion  for  it,  at  this  stage  of  the  cause. 
But  he  may  take  the  testimony  of  other  witnesses  named 
who  will  speak  to  facts,  dates  and  descents,  contained  in 
Mr.  Bogert's  direct  examination. 

4.  I  have  now  to  dispose  of  the  motion  of  Bigelow  and 
wife :  that  the  complainant,  as  executor  of  Jacobus  Bogert, 
deceased,  pay  them  five  thousand  dollaraout  of  the  supposed 
share  of  the  estate  coming  to  Mrs.  Bigelow.     This  applica- 
tion is  founded  upon  the  allegation  of  her  being  entitled  to 
thirty  thousand  dollars.     The  counter-afiidavits  show  that 
the  two  children  of  Mrs.  Bigelow,  by  her  former  husband, 
are  supported  by  some  branches  of  the  family ;  and  the  ap- 
plication is,  therefore,  so  far  met.    But,  indeed,  an  order,  to 
the  effect  asked  for  by  these  defendants,  is  contrary  to  the 
practice  of  the  court.     It  does  not  direct  payment  of  money 
by  one  party  to  another  pending  a  suit  and  where  there  is 
no  sum  in  court.    It  is  true,  that  where  there  is  property 
in  court  or  subject  to  its  control  belonging  to  a  feme  covert, 
it  will  sometimes  grant  an  order  for  an  allowance  out  of  it 
for  maintenance ;  but  even  this  will  only  be  done  after  a 
reference,  and  the  report  of  a  master  certifying  the  bus- 
band's  pecuniary  incompetency.    But  even  if  the  money,  in 


vice-chancellor's  court. 

the  present  case,  were  in  court,  I  could  not  direct  such  a 
course  to  be  taken,  for  the  complainant  shows  that  he  paid 
money  last  summer  to  these  parties,  and  will  be  ready  to 
pay  them,  out  of  the  forthcoming  November  dividend,  a  rate- 
able proportion  of  it.  I  shall  withhold  any  order  upon  this 
motion. 
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Shaw,  Sheriff,  &c.  v.  Chester,  et  ah 


If  ihcra  be  10  alSdaTlt,  doiyiiif  eoilviioii,  attacbed  to  aa  intarpleader  bUl,  It  to  fioiand  of 
dtmnrrer. 

Cenariiljr,  wbera  aputf  Sloe  ui  Intorpteadar  bill,  be  miutoffSMr  and  be  in  readlaeai  to  bring 
tbo  monej  or  tblngla  diqratelnui  oonxt;  and  mnatdoao  If  anylijanetloa  to  to  be 
granted. 

Atthoufh  aabeittrmay  meet  with  embairaaanept  tn  ralatkai  to  the  ownerditp  of  pei^ 
aonal  property  npon  wbicb  be  to  required  to  levy,  or  in  regard  to  money  coming  Into 
bto  banda  under  process  at  law,  yet  be  cannot  nutain  an  interpleader  bill  >-be  baa  lufll- 
cleat  legal  protection  in  aoeb  caaea.  It  to  poaiiUe  tbere  may  be  cirenmataneea  to  antbo^ 
itoe  a  bill  of  interpleader  by  a  aberilT— aa  wbera  be  baa  not  been  left  ^>  punnie  tbe  oaual 
legal  eoarae  witb  an  exeeation,  bot,  by  following  tbe  directlona  of  partlea  in  intereit,  or 
by  tbeir  iatetftgeace,  and  witbomt  tbere  l>etng  any  fiuilt,  omiadon  or  aegleet  on  bit  part, 
he  baa  been  led  into  embarraament  or  dlffleulty  in  relation  to  conflicting  daina  from 
whkb  be  can  rdfere  bimaelf  m  no  other  way. 


Bill  of  interpleader,  by  James  Shaw,  as  sheriff  of  the  city  ^^-  2M^ 
and  county  of  New  York,  filed  against  judgment  creditors 
who  claimed  money  made  by  him  under  an  execution.    The  ifUenUad- 
inrcomstances  of  the  case  need  not  be  particularly  detailed,  er.    Sheriff. 
as  the  mind  of  the  court  was  turned  to  the  point  whether  such 
a  bill  in  such  a  case  could  be  filed  by  a  sheriff  7 


Mr.  IX  jB.  TaHmadget  for  the  complainant. 

Mr.  FF.  Bcnnty^  for  the  defendants  John. 6.  Coster  and 
Anthony  Dey. 


Mr.  D.  Lordj  and  Mr.  C.  C.  Youngs  for  the  defendant 
William  W.  Chester. 
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1834.  The  Vice  CaAircBi.LOR : — >The  qaestion  to  be  disposed  of 

is  not  upon  the  rights  of  the  respective  defendants,  who  may 
have  an  interest  or  claim  upon  the  money  in  dispute :  bat, 

CHESTER,    whether  the  complainant  is  right  in  bringing  the  matter  into 
this  court  to  be  litigated  by  the  defendants  ? 

^'iSSS  '^^^^  ^^^^^  professing  to  be  a  bill  of  interpleader,  is  filed  by 

the  complainant  as  sheriff  of  the  city  and  county  of  New 
York — but  it  wants  some  of  the  usual  requisites  of  such  a 
bill.  There  is  no  affidavit  negativing  collusion  ;  and  this  is 
a  ground  of  objection  by  demurrer  to  a  bill  of  interpleader : 
Mitford,  4  ed.  49  ;  Willis  Eq.  PI.  442 ;  and  see  Statham  v. 
HaU^  1  Turci.  and  Kuss.  30.  Again ;  as  a  general  rule,  the 
party  filing  a  bill  of  interpleader  must  offer  to  bring  the  mo- 
ney or  thing  in  controversy  into  court ;  and  if  an  injunction 
is  asked  for,  it  will  only  be  granted  on  condition  of  his  com- 
plying  with  such  offer.  But  if  an  injunction  is  not  wanted, 
it  would  only  seem  to  be  necessary  to  make  the  offer  in  the 
bill,  and  be  in  readiness  and  in  a  situation  to  comply  with  it 
whenever  the  court  shall  direct  the  money  or  other  thing  to 
be  deposited :.  Earl  of  Thanet  v.  PaJterson^  Barnard.  C.  R. 
250 ;  Clindennin  v.  ^Keefe^  1  Hogan's  C.  R.  118;  and  JIfo- 
hawk  4"  Hudson  Rail  Road  Co.  v.  C/ute,  4  Paige's  C.  R. 
891,  392.  Here  the  bill  states  that  the  complainant  has  it 
not  in  his  power  to  bring  the  money  into  court,  having,  by  a 
previous  arrangement  with  the  defendant,  Anthony  Dey,  de- 
posited the  money  in  bank  in  their  joint  names,  so  that  neither 
of  them  can  draw  it  out  without  the  consent  of  the  other. 
He  nevertheless  offers  in  the  bill  to  unite  with  Mr.  Dey  in 
withdrawing  the  money  from  the  bank  and  depositing  it  ia 
court  whenever  directed ;  and  he  has  made  Mr.  Dey  a  party. 
This  may  be  sufficient,  since  the  court  has  both  parties 
before  it  and  can  control  the  disposition  which  they  shall 
unitedly  make  of  the  fund. 

But  aside  from  these  considerations:  the  question  is,  whe- 
ther the  present  can  be  a  case  for  an  interpleading  bill  T 

It  has  been  well  remarked  that  such  bills  ought  not  to  be 
encouraged ;  and  should  not  be  resorted  to  except  in  cases 
where  the  complainant  can,  in  no  other  way,  protect  himself 
from  an  unjust  litigation  in  which  he  has  no  interest :  Bedell 
▼.  Hoffman,  2  Paige's  C.  R.  201 ;  and  see  Mohawk  and  Hud- 
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9(m  Rail  Road  Co.  v.  C/«te,  supra.    1  think  it  would  be  an      ^^^' 
evidence  of  great  deficiency  in  our  remedial  system  of  laws,     ^^^^ 
and  an  evil  to  be  deprecated,  if  every  time  a  sheriflfmet  with         v. 
difficulty  or  embarrassment  in  relation  to  the  ownership  of 
personal  property  upon  which  he  is  required  to  levy  an  exe- 
cution, or  whenever  money  came  into  his  hands  under  pro- 
cess from  courts  of  law,  and  there  were  conflicting  claims,  it 
should  be  necessary  for  him  to  resort  to  a  court  of  chancery 
for  protection  and  indemnity,  and  compel  the  parties  to  fol- 
low him  there  in  order  to  litigate  and  settle  their  rights. 
The  law  is  not  so  deficient.    It  afifords  to  sherifis  the  means 
of  protecting  themselves  in  their  proceedings  under  writs  of 
fieri  faciaSf  and  renders  it  unnecessary  for  them  to  seek  the 
aid  of  a  Court  of  Equity. 

If  a  sheriff  has  reason  to  apprehend  that  property  pointed 
out  to  him  does  not  belong  to  the  defendant  in  the  execution 
or  is  not  liable  to  be  taken  and  sold,  he  may  enquire,  by 
means  of  a  jury ;  and  an  inquest  by  them,  finding  the  pro- 
perty not  to  belong  to  the  defendant,  will  justify  the  sheriff 
in  making  a  return  of  nulla  bona^  unless  the  plaintiff  gives 
liim  a  sufficient  indemnification,  and  then  he  will  be  bound 
to  proceed  upon  the  execution — an  adequate  security  against 
loss  being  all  he  can  require :  Bayley  v.  Bates^  8  J.  R.  143 ; 
Van  Cleef  v.  fTeet,  15  lb.  147 ;  Curtis  v.  Patterson,  8  Cow. 
65.  On  the  other  hand,  if  the  jury  should  find  the  property 
to  be  in  the  defendant  and  liable  to  the  execution,  and  the 
sheriff  proceeds  to  sell,  as  he  would  be  bound  to  do,  without 
a  bond  or  covenant  from  the  plaintiff  for  his  protection,  and 
is  afterwards  sued  or  threatened  with  a  suit  by  a  third  per- 
son claiming  the  property  or  its  value  or  proceeds — the  in- 
quisition of  the  sheriff's  jury  not  being  conclusive  upon  the 
right  of  property — the  court,  out  of  which  the  execution  was 
issued,  will,  on  application,  enlarge  the  time  for  making  a 
return,  or  if  the 'money  be  in  hand  and  return  made,  will  or- 
der it  to  be  retained  in  court  until  the  right  of  property  can 
be  tried  or  the  sheriff  receives  a  proper  indemnification. 
There  are  numerous  instances  where  courts  of  law  have 
thus  interfered  in  England  in  behalf  of  sheriffs :  Shaw  v. 
Tunbridge,  2  W.  Black.  1064 ;  Wells  v.  Pickman,  7  T.  R. 
174 ;  Thurston  v.  Thttrstont  1  Taunt.  120 ;  Mac  George  v. 
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1884.       Biych,  4  lb.  585 ;  King  v.  Bridges,  7  lb.  804 ;  Venabki  t. 

^]J2^      Wilks,  4  Bayly  Moore,  839  ;  and  Burr  v,  Freetky^  1  Bing. 

9.  71 ;  the  ^ame  thiog  is  to  be  found  m  the  Sooth  Carolina 

Reports,  2  Bay,  67 ;  (Greenwood  ▼.  The  Executors  of  Col' 

cock;)  and  it  is  acknowledged  to  be  the  law  of  oar  courts 

in  Bayky  v.  Boies,  before  cited. 

'  Hence,  it  appears  that  courts  of  law  have  the  power  and 
are  fully  competent  to  protect  sheriffs  in  the  ezecation  of 
final  process  when  conflicting  claims  arise.    Such  claims 
can  then  be  put  in  a  course  of  trial  and  adjudication  without 
sending  the  parties  into  chancery  or  reducing  the  sheriff  to 
the  necessity  of  filing  a  bill  for  his  own  protection.    I  can 
find  but  one  reported  case  in  the  English  chancery,  where 
a  bill  of  interpleader  has  been  filed  by  a  sheriff,  in  relation  to 
money  made  by  him  on  a  fieri  facias ;  and  where  it  was 
clearly  held  by  Lord  Eldon  that  the  bill  could  not  be  sus- 
tained.   The  case  to  which  I  allude  is  Slingsby  v,  BouUonf 
I  Yes.  &  B.  334.    An  intimation  of  Lord  Mansfield's  (io 
Cooper  V.  ChiUy,  1  Burr.  37,)  has  been  cited,  and  I  find  it 
repeated  by  our  Supreme  Court  in  Bayky  ▼.  Bates,  that  a 
sheriff  may  put  the  parties  concerned  in  interest  to  litigate 
their  right  by  filing  a  bill  in  chancery  to  oblige  them  to  in- 
terplead in  order  to  ascertain  to  whom  the  property  belong* 
ed.    But  there  is  no  case  in  England  where  this  has  been 
attempted,  except  Slingsby  r*  Boubon,  and  there  the  coarse 
was  disapproved. 

I  am  aware  of  the  case  of  Nash  v.  Smith,  6  Conn.  R.  421, 
where,  on  the  equity  side  of  the  Superior  Court  of  law  of  the 
state  of  Connecticut,  a  bill  of  interpleader  was  filed  by  a 
constable  and  sustained,    l^ut  this  was  in  a  court  where  the 
two  jurisdictions  of  law  and  equity  are  blended,  and  where 
the  two  essentials  to  such  a  bill,  namely,  an  affidavit  deny- 
ing collusion,  and  an  offer  to  bring  the  money  into  cxmrt, 
(which  are  required  here  and  in  the  English  chancery,)  are 
dispensed  with,  and  where  it  would  seem  to  be  a  matter  of 
indifference  on  which  side  of  the  court  and  by  what  form  of 
proceeding  the  questions  as  to  the  right  of  property  and 
ownership  are  raised  and  decided.    Here,  however,  we  have 
separate  jurisdictions,  and  I  deem  it  of  some  importance  that 
cases  which  belong  to  one  should  be  kept  distinct  and  be 
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confined  to  the  appropriate  tribunal ;  and  I  cannot  consent       *^'*^' 
to  take  the  case  of  Nash  v.  Smithy  as  a  precedent  for  filing  a 
bill  of  interpleader  under  our  system  of  equity  jurisdiction         v, 
and  practice.  chbstbm. 

I  do  not  mean  to  be  understood  as  saying  that  in  no  case 
can  a  sheriff  be  permitted  to  file  such  a  bill  or  one  partak- 
ing of  the  nature  and  qualities  of  an  interpleading  bill. 
There  may  be  special  cases  to  warrant  his  coming  into  this 
court :  as  where  ho  has  not  been  left  to  pursue  the  usual 
legal  course  with  an  execution,  but,  by  following  directions 
of  parties  in  interest  or  by  their  interference  and  without 
any  fe^ult,  omission  or  neglect  on  his  part  he  has  been  led 
into  embarassment  or  difficulty  in  relation  to  conflicting 
claims  from  which  he  can  relieve  himself  in  no  other  way. 
In  the  present  case  there  are  ;io  such  special  circumstances. 
With  respect  to  the  fi.  fa.  issued  by  the  defendants,  Messrs 
Chester,  the  complainant  had  only  to  pursue  the  straight 
forward  legal  course  of  taking  an  inquest,  when  the  adverse 
claim  was  set  up  by  Dey  as  receiver  or  by  the  defendant 
John  G.  Coster  as  mortgagee,  and  have  demanded  an  indem* 
nity  bond  if  the  result  had  shown  he  was  entitled  to  it.  So 
far  from  any  interference  or  consent  on  the  part  of  the  Mess. 
Chester  or  their  attorney,  by  which  the  sheriff  or  his  deputy 
could  be  diverted  from  this  course,  the  testimony  shows  he 
was  repeatedly  cautioned  against  giving  up  the  possession 
or  controul  of  the  property  levied  upon  or  its  proceeds 
when  sold.  There  was  no  objection  to  a  sale  through  the 
medium  of  the  auctioneer  appointed  by  the  other  parties  in 
interest  to  sell  the  whole  of  the  property,  which  was  more 
than  sufficient  to  satisfy  the  execution,  provided  so  much  as 
would  do  so  could  be  considered  as  sold  by  the  sheriff  and 
the  proceeds  to  that  amount  should  come  into  his  hands. 
This  was  the  clear  import  of  a  written  notice  from  the  attor- 
ney on  the  twenty-seventh  day  of  February ;  and  in  his 
subsequent  conversations  with  the  complainant  and  his 
deputy  and  previous  to  the  sale  they  were  distinctly  inform- 
ed that  the  plaintiff  would  not  consent  that  Mr,  Dey 
should  take  the  property  or  its  proceeds  from  the  posses- 
sion of  the  sheriff  under  the  execution,  but  that  the  sheriff 
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^^\      must  hold  on  to  the  possession  and  control  the   proceeds 
8H\w       of  the  sale  to  that  amount;  at   the  same  time  suggesting 
r,  that  the   matter  might  be   tried  by  a  sheriflPs  jury  for  his 

cBifi3TBR.     protection.     Notwithstanding  all   this,  the  sheriff  suffered 
the  auctioneer  to  proceed  and  sell  the  whole  of  the  property, 
without  having  the  exclusive  control  and  possession  of  any 
portion  of  the   proceeds — after  the  sale  submitting  to  the 
necessity  (as  the  best  mode  of  getting  the^money  out  of  the 
hands  of  the  auctioneer)   of  uniting  with  Mr.  Dey  in  the 
receipt  of  the  money  and  of  placing  it  in  bank  subject  to 
their  joint  order.     If  this  course  had  been  concurred  in  o  r 
subsequently  adopted   by  the  Chestcrs,  it  might,  peFhaps> 
have  been  considered  a  fitting  case  for  equitable  interposi- 
tion ;   but  not  being  parties  to  this  arrangement,  they  chose 
to  put  themselves  upon  their  legal  rights  and  proceeded  to 
rule  the  sheriff  to  return  their  execution.     He  stood  out  to 
an  attachment ;  and  upon  a  hearing  of  the  whole  matter,  the 
court  of  law  ordered  him  to  return   the  writ  and  admit  in 
his  return  that  the   money  was  in  his  hands  subject  to  the 
adverse  claims.     And  this  he  has  done.     The  plaintiffs  in 
the  execution,  the  Messrs.  Chester,  thereupon  required  him 
to  pay  over  the  money  to  them,  offering  him  their  bond  of 
indemnity  already  executed,  but  to  the  sufficiency  of  which 
no  objection  was  made  and  no  reply  given.     The  sheriff, 
shortly  afterwards,  filed  the  present  bill ;  and  although  the 
defendants  have  answered,  the  Chesters  claim  the  benefit  of 
the  same  objections  which  they  could  have  taken  by  demur- 
rer— and,  as  respects  them,  it  appears  to  me  there  is  no 
propriety  in  this  bill.     In  consequence  of  the  return  which 
was  made  to  the  writ  of  ^.  fa,,  the  court  of  law  was  com- 
petent  to  protect  the  sheriff  by  ascertaining  the   claims 
upon  the  money  or  by  requiring  he  should  be  indemnified 
before  they  would  compel  him  to  pay  it  over.     A  bond  to 
refund  was  indeed  executed  and  delivered  to  him  volunta- 
rily, with  an  offer  to  make  it  satisfactory,  if  it  were  not  so 
then.     He  should,  therefore,  have  submitted  to  the  judg- 
ment and  direction  of  the   court  of  law  or  have  satisfied 
himself  as  to  the  sufficiency  of  the  bond   to  save  him- 
self harmless  and  should  have  paid  over  the  money  accor- 
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dingly.  It  is  no  excuse  that  the  identical  money  was  not 
at  his  sole  command.  This  was  not  the  fault  of  the  Messrs. 
Chester,  nor  any  concern  of  theirs.  Besides,  the  Superior  v. 
Court  had  decided  that  as  to  them  the  money  was  to  be  chbsteb. 
considered  in  the  Sheriff's  hands,  otherwise  they  would  not 
have  ordered  him  to  make  a  return  to  this  effect.  The 
whole  difficulty  may  be  attributed  to  the  circumstance  that 
the  sheriff  had  omitted  to  obtain  the  exclusive  possession 
of  the  money  as  he  ought  to  have  done  and  this  can  give 
him  no  right  to  come  into  this  court  for  protection  or  relief 
against  the  defendants,  the  Chesters. 

Iri  Burnett  v.  Anderson^  1  Mer.  405,  it  was  held  that  a 
complainant,  who  had  parted  with  the  property,  could  not 
sustain  an  interpleading  bill  against  different  claimants  upon 
an  undertaking  to  pay  over  the  value  to  the  party  entitled, 
nor  is  the  present  a  case  of  equitable  jurisdiction  for  a 
bill  in  the  nature  of  a  bill  of  interpleader  within  the  prin- 
ciple adverted  to  by  the  Chancellor  in  The  Mohawk  4*  Hud^ 
son  Rail  Road  Co.  v.  CltUe^  supra,  and  the  case  there  cited 
of  Shotbok  V.  Briscow,  Gilbert's  Eq.  R.  18. 

If  the  parties  should  now  be  turned  over  to  their  respec> 
live  legal  rights,  it  appears  to  me  that,  upon  the  law  of  the 
case,  the  sheriff  cannot  be  exposed  to  any  injustice  or  hard- 
ship; and  if,  in  the  result  as  between  the  sheriff  and  Mr. 
Dey  and  those  he  may  represent,  the  former  shall  appear 
to  be  entitled  to  the  money  now  deposited  in  their  joint 
names,  this  court  can,  by  a  proper  bill  to  be  filed,  if  neces- 
sary, decree  the  money  and  its  accumulations  to  belong  to 
the  sheriff  and  direct  that  it  be  relinquished  to  him. 

The  present  bill  is  not  calculated  for  such  relief  as  be- 
tween these  parties  ;  and  I  consider  it  cannot  be  sustained 
for  any  purpose.  It  must  be  dismissed  as  to  all  the  de- 
fendants and  with  costs  to  the  Chesters  ;  but  as  there  is  no 
good  reason  why  the  defendants,  Mess.  Dey  and  Coster, 
should  not  have  permitted  the  money  to  pass  into  the  Sher- 
iffs hands  in  the  first  instance,  subject  to  their  claims,  and 
as  the  peculiar  situation  of  the  fund  ^has  probably  induced 
the  sheriff,  under  the  advice  of  counsel  and  in  good  faith,  to 
suppose  the  present  bill  proper,  I  shall,  under  the  circura- 
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stances,  excuse  the  sheriff  from  the  payment  of  their  costs 
of  this  suit. 


Reed  v.  Darrow. 


^omtmAon  or  what  ii  Unumount  it  Decenary  to  the  existence  of  a  ilea  at  law. 

A  laodloni*!  lien,  upon  tbe  goods  of  his  tenant,  is  gone  immediately  tbfy  are  remo? ed  (hM 
tba  demited  premiiea.  The  tutute  wtaich  allows  tha  fomar  to  :ollow  tkem  fbt  a  Unit- 
ed period  gives  no  lien. 

On  the  1st  of  May,  D.  owed  rent  to  R.;  and  remored  Ills  goods  on  the  5tfi  Maf.  The  Isnd- 
kMd,  R.,  Issaed  a  distress  warrant  on  the  16ih  May ;  but  not  being  abto  to  Sad  the  geodi» 
filed  a  bill  for  the  tenant  to  dltcoTer  where  th«y  were  and  obtained  a  temporary  iajaoc* 
Demurrer  interposed  ;  and  Mil  dismissed,  with  eosta. 


January^        Question  between  landlord  and  tenant.     The  defeodant, 
1885.       Edmund  Darrow,  on  the  first  day  of  May  one  thousand  eight 
'-^^><^^     hundred  and  thirty-four,  owed  rent  to  the  com|^nant,  Ste- 
^^^n^m^  P**®"  Reed.    On  the  fifth  day  of  the  same  month,  the  defco- 
Rent.         '  dant  removed  his  goods  from  the  store  which  he  had  hired 
Lien.  of  the  complainant ;  and  on  the  sixteenth  of  May,  the  conh 

plainant  caused  a  landlord's  warrant  to  be  issued,  but  codd 
not  find  the  property.  The  defendant  refused  to  tell  where 
the  goods  had  been  deposited.  A  bill  was  now  filed,  setting 
forth  the  above  facts,  averring  that  the  goods  were  some- 
where in  the  city  of  New  York;  and  praying  for  discovery 
and  an  injunction. 
A  demurrer  was  interposed* 

Mr.  jK.  H.  Morris,  in  support  of  the  demurrer. 


Mr.  James  Smithy  for  the  complainant. 


January  26.  Thb  Vicb-Chancbllor  : — In  a  case  like  the  present^  the 
aid  of  this  court  can  only  be  required  upon  the  ground  of  a 
subsisting  lien  which  cannot  otherwise  be  enforced.  The 
complainant's  right  to  file  this  bill  depends  entirely  upon  the 
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question  whether,  as  landlord,  he  retained  a  lien  on  the  goods 
of  the  defendant  after  they  were  removed  from  the  de- 
mised premises  at  the  end  of  the  term — the  removal  not 
having  been  a  clandestine  or  fraudulent  one  ? 

It  cannot  be  denied  that  the  rent  was  a  lien  on  the  goods 
so  long  as  they  remained  upon  the  premises :  Trappan  v. 
Marie,  18  J.  R.  2;  Williams  v.  Leper,  3  Burr,  1889;  nor, 
that  the  landlord  had  a  right  to  distrain.  At  common  law, 
this  right  could  only  be  exercised  while  the  goods  were  upon 
the  demised  premises.  The  landlord's  right  to  seize  them, 
by  way  of  distress,  was  gone  the  moment  they  were  remov- 
ed :  because  he  had  parted  with  his  lien — possession  or 
what  is  tantamount  to  possession  being  necessary  to  the 
existence  of  a  lien  at  law :  Sioeet  v.  Pym,  1  East,  4 ; 
APCombie  v.  Davies,  7  East,  5. 

Has  the  statute,  then,  which  gives  to  a  landlord  the  right 
to  jfbllow  goods  and  to  seize  them  off  the  premises  for  rent 
within  a  certain  time  after  their  removal  continued  such  lien  * 
to  the  landlord  ?  I  think  not.  Questions  have  frequently 
arisen  since  the  11  Geo.  II,  ch.  19,  from  which  our  statute 
is  borrowed,  between  landlords  and  the  assignees  of  bank- 
rupts, in  relation  to  the  landlord's  right  to  rent  in  preference 
to  other  creditors  ;  and  in  no  case — upon  the  equity  of  the 
statute — do  I  find  it  intimated  that  such  right  would  conti- 
Due  after  the  goods  were  removed  from  the  demised  pre- 
mises.  The  case  of  Ex  parte  Plummer,  1  Atk.  103,  occurred 
shortly  after  the  11  Geo.  II,  was  passed  (which  was  in  1737 
— 8 ;)  and  Lord  Hardwicke  there  observes  that,  if  any  goods 
remain  on  the  premises,  they  are  liable  to  the  distress  of  the 
landlord,  and  he  may  distrain  them  for  his  entire  debt,  even 
after  assignment  or  sale  by  the  assignees,  if  the  goods  are 
not  removed — ^thus  evidently  leaving  it  to  be  implied,  that 
if  the  goods  should  be  removed,  the  lien  would  be  gone  and 
the  landlord  left  to  come  in  equally  with  other  creditors. 
It  was  the  rule  with  Lord  Hardwicke  that,  if  the  landlord 
lost  his  remedy  by  distress  or  neglected  to  use  it  and  sufiered 
the  goods  to  be  sold  by  the  assignees,  he  could  have  no  pre- 
ference out  of  the  proceeds  over  other  creditors :  Anon. ;  and, 
Ex  parte  Desckarmes,  1  Atk.  102,103.  And  the  subsequent 
ctLses  of  Ex  parte  Devine,  before  Lord  Bathurst  in  1776, 
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reported  in  Cooke's  Bankr.  Laws,  4  ed.  176,  and  BradyU  v. 
Bull,  before  the  Lords  Commissioners  and  Lord  Thurlow 
in  1785,  1  Bro.  C.  C.  427,  appear  to  have  established  the 
principle  that  the  landlord  has  no  lien  upon  the  goods  after 
they  are  removed  from  the  premises.  1  am  convinced  the 
law  must  be  so ;  that  the  statute  did  not  intend  to  continue  the 
lien.  The  landlord  may  have  the  right  to  follow  and  seize 
the  goods  for  a  limited  time  without  having  a  lien.  It  is  an 
extra  remedy  which  the  statute  has  provided  for  the  land- 
lord ;  but  there  is  no  declaration  that  the  goods  shall  still  be 
bound  for  the  rent,  notwithstanding  removal  or  that  the  dis- 
tress warrant  shall  bind  from  the  time  it  is  made  out  and 
delivered  to  the  officer ;  and  I  consider  there  can  be  no  en- 
largement of  the  right  or  authority  of  the  landlord  by  impli- 
cation. An  actual  seizure  is  necessary  in  order  to  regain 
the  lien  and  control  of  the  goods ;  and  unless  this  can  be  done 
within  the  time  prescribed  by  the  statute,  the  proceeding 
is  at  an  end,  and  the  remedy  by  a  distress  warrant  is  en- 
tirely gone.  It  appears  to  be  altogether  in  vain  to  assimi- 
late the  landlord's  affidavit  and  warrant  to  a  judgment  and 
execution  at  law,  and  to  ask  for  them  the  same  considera- 
tion which  would  be  due  to  a  judicial  proceeding  in  respect 
to  the  interference  of  this  court,  either  to  compel  a  discovery 
or  to  aid  a  creditor  who  has  exhausted  his  legal  remedy. 
The  landlord's  proceeding  by  warrant  is  not  of  this  charac- 
ter. He  does  not,  by  an  ineffectual  attempt  to  obtain  bis 
money  in  this  way,  place  himself  in  the'situation  of  a  credi- 
tor  by  judgment  with  an  execution  returned  unsatisfied. 
He  is  still  at  liberty  to  pursue  a  course  which  will  give  him 
a  judgment,  and  must  do  80^  before  he  can  say  his  legal  re- 
medy is  exhausted. 

Now,  is  this  a  case  for  the  exercise  of  the  court's  autho- 
rity in  order  to  compel  a  discovery  of  the  defendant's  pro- 
perty? 

Chancery  never  interferes,  in  behalf  of  a  creditor,  before 
he  has  obtained  judgment  or  execution  at  law  or  acquired  a 
lien,  to  help  him  to  a  lien  upon  the  debtor's  property  or  to 
restrain  the  latter  from  making  any  disposition  of  his  estate 
which  he  may  think  proper.    The  cases  of  Wiggins  v. 
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Strong,  2  J.  C.  R.  444,  and  Moran  v.  Dawes,  Hopk.  365,       1®**- 

are  well  founded  authorities  on  the  subject.  ^^^^ 

The  bill  is  to  compel  the  defendants  to  disclose  where  the  u, 
goods,  which  were  removed  from  the  demised  premises,  were  dabbow. 
deposited,  in  order  to  have  them  seized  by  the  distress  war- 
rant or  delivered  up  and  sold  under  a  decree  in  order  to 
satisfy  the  rent ;  and  to  restrain  the  defendant,  in  the  mean- 
time, from  making  any  sale  or  disposition  of  the  goods.  A 
preliminary  injunction  was  granted  to  this  effect,  upon  the 
ground  of  a  subsisting  lien  under  the  authority  of  the  cases 
of  Williams  v.  Leper,  and  Trappen  v.  Morie,  without  ad- 
verting to  the  distinction  that  in  both  those  cases  the  goods 
remained  upon  the  premises,  while,  in  the  present  suit,  they 
have  been  removed. 

As  I  am  of  opinion  the  removal  took  from  the  landlord 
his  lien  at  common  law,  and  the  statute  did  not  continue  it 
to  him,  and  that  the  issuing  of  the  distress  warrant  did  not 
of  itself  create  a  new  lien  upon  the  goods,  there  is  no  ground 
for  sustaining  the  present  bill. 

The  demurrer  must  be  allowed,  with  costs. 


Hunter  v.  Dashwood,  et  al. 


Where  infant  tinitMa  are  ordered  to  convey,  they  are  entitled  to  their  coata. 


A  farm  had  been  conveyed  to  Ludlow  Dash  wood;  znA  January  13« 
he  was  to  reconvey  to  the  complainant :  but  died,  leaving  a       ^®^^* 
-widow  and  infant  children.     Bill  to  obtain  a  conveyance  p  ""^^2^ 
from  the  latter  parties ;  and  decree  accordingly  (2  R.  S.  Infants. ' 
194.)     The  question  was,  whether  the  children  were  enti-  CosU, 
tied  to  their  costs  7     The  Vice-chancellor  decided  they 
were  to  have  these  costs  (Ex  parte  Cant,  10  Yes.  554.) 
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them  as  security  for  the  re-payment.    A  few  days  prior  to 

OHBooHY     ^'^^^»  namely,  on   the   fifth  of  October,  the   defendants  had 

t.  discounted  for  Keeler  and  Rogers   the  note  of  one  Kellogg, 

BVBRALL.    endorsed  by  them  for  one  thousand  and  two  dollars  dated  the 

twenty-eighth  day  of  July  preceding,  and  made  payable  four 

months  from  the  date. 

Shortly  after  these  transactions  and  before  the  note  or 
the  bill  became  due,  the  firms  of  Keeler  and  Mather  and 
Keeler  and  Rogers  failed  and  became  insolvent.  After  iheir 
failure  and  sometime  in  the  month  of  November  one  thou- 
sand eight  hundred  and  twenty-five,  the  defendants,  seeking 
to  cover  and  protect  themselves  from  loss  as  far  as  possible, 
passed  away  the  bill  to  one  Leavit  and  received  from  him 
the  full  amount  and  which  the  defendants  applied,  in  the 
first  place,  to  the  payment  of  the  loan  or  advance  of  one 
thousand  dollars  made  upon  the  deposit  of  the  bill ;  and 
the  residue  they  held  and  claimed  the  right  to  apply  as  be- 
tween them  and  Keeler  and  Rogers  in  part  payment  of  the 
Kellogg-note,  which  remained  unpaid.  When  the  bill  came 
to  maturity,  the  complainants  were  fixed  as  endorsers  and 
also  were  sued  by  Leavit  and  compelled  to  pay  him  the  full 
amount  with  costs. 

The  complainants  then  brought  an  action  against  the  pre- 
sent defendants  at  law,  in  an  action  for  money  had  and  re- 
ceived, in  order  to  recover  back  the  excess  which  they  had 
been  obliged  to  pay  on  the  bill  beyond  the  amount  for  which 
the  defendants  had  taken  it  as  a  security.  This  action  pro- 
ceeded to  judgment  in  the  Supreme  Court  and  there  it  was 
determined  against  the  plaintiflTs.  The  report  of  the  case 
and  the  opinion  of  the  court  will  be  found  in  2  Wendell's  R. 
391.  Having  failed  there,  the  complainants  filed  their  bill 
in  this  court  for  relief. 

The  equitable  grounds  upon  which  it  is  based  are  these : 
that  the  complainants  were  mere  sureties  or  accommoda- 
tion endorsers  of  the  draft.  That  the  defendants  did  not 
become  the  absolute  owners  of  the  draft  by  discounting, 
but  received  it  in  pledge  and  as  security  for  one  thousand 
dollars  advanced  and  to  that  extent  acquired  only  a  qualified 
right  to  the  draft.  That  this  qualified  right,  as  between  the 
defendants  and  Keeler  and  Rogers,  did  not  authorize  the  de- 
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cause  to  be  taxed ;  and  that  no  costs  be  allowed  in  this 
cause  to  any  other  party  as  against  another." 

Mr.  Charles  Graham^  for  the  complainant- 
Mr.  W,  H.  HarisoTif  for  the  guardian  ad  litem. 
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Gregory  and  another  r.  Burrall  and  another. 


Judgment  in  an  action  of  aamimpiit  in  ihe  Sapremc  Court  againit  tbe  iriatntiff  upon  tlia 
merit!.  Bill  now  filed  by  ihe  party  fkiline,  which  embraced  the  aame  partieii  waa  for 
the  aame  aum  and  the  same  evidence  was  neceasary  in  each.  The  judgmoit  had  never 
been  reTcraed ;  and  the  defendant  aet  it  up  in  hia  anawer  as  a  bar :  BUt  diamlmed— tba 
Judgment  being  conclufive ;  bat  as  it  waa  a  cane  of  hardahip,  without  coata. 


In  the  beginning  of  the  month  of  October,  one  thousand     February 
eight  hundred  and  twenty- five,  the  respective  mercantile      ,^^^^' 
firms  of  Keeler  and   Mather  and  Keeler  and  Rogers   were  Judgment  at 
transacting   business,  the  former  at  Albany  and  the  latter  in  law  a  bar  for 
the  city  of  New- York.     There  was  one  general  partnership  ^amecauseof 
of  the  persons  composing  both  firms.    On  the  third  day  of  Q^g^^^ 
October,  one  thousand  eight  hundred  and  twenty-five,  Keeler 
and  Mather,  being  pressed  for  money,  drew  a  bill   upon 
Keeler  and  Rogers  at  sixty  days  for  fifteen  hundred  dollars 
in  favor  of  the   complainants  David  E.  Gregory  and  Peter 
Bain,  who  were  merchants  and  partners  in  business  residing 
at  Albany  and  which  they  endorsed  as  a  matter  of  friendship 
and  for  the  accommodation  of  the  above  firms,   upon  an  un- 
derstanding that  the  bill  was  to  be  ofifered  for  discount  at  a 
Bank  in  Albany.     The  bill,  however,  was  not  so  offered,  for, 
-without  the  consent  or  knowledge  of  the  complainants,  it 
was  forwarded  by  Keeler  and  Mather  to  the  house  of  Keel- 
er and  Rogers  in  New- York.    On  the  tenth  day  of  October 
one  thousand  eight  hundred  and  twenty-five  James  Keeler, 
one  of  the  firm,  applied  to  the  defendants  to  discount  the  bill. 
This  was  declined  ;  but,  at  the  request  of  Keeler,  they  made 
a  loan  to  the  firm  of  Keeler  and   Rogers,  of  one  thousand 

dollars  upon  their  check  ;  and  the  bill  was   deposited  with 
Vol.  II.  53 
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The  rule  in  relation  to  the  conclusiveness  of  a  judgnient, 
rendered  by  a  courtofconripetent  jurisdiction,  upon  the  saDic 
matter,  which  is  again  Lrought  in  controversy  between  the 
same  parties  and  litigated  for  the  same  purpose,  is  as  binding 
in  this  court  as  it  is  in  a  court  of  law :  Orcutt  v.  OrmSf  3 
Paige's  C.  R.  463.  In  order  to  bring  a  case  within  the 
rule,  the  second  suit  must  be  founded  upon  the  same  cause 
of  action  as  the  first ;  and  the  test  of  its  being  the  same 
cause  of  action  is  that  the  same  evidence  will  support  both 
actions,  although  different  in  form :  Rice  v.  King,  7  J,  R. 
20. ;  Johnson  v.  ISmith^  8  lb.  383. 

In  the  case  under  consideration,  the  action  brought  in  the 
Supreme  Court  was,  in  form,  an  action  of  assumpsit  for 
money  had  and  received.  It  was  between  the  same  parties 
and  for  the  same  sum  which  is  in  demand  by  the  present 
bill. 

Since  the  decision  of  Lord  Mansfield  in  the  often  quoted 
case  of  Moses  v.  Macfarlan^  2  Burr.  1005,  courts  of  law  have 
constantly  regarded  the  action  for  money  had  and  received  as 
an  equitable  action  and  a  substitute,  in  a  great  measure,  fur  a 
bill  in  equity.  It  is  held  to  lie  whenever  a  defendant  has  re- 
ceived money  which  he  is  under  an  obligation,  from  the  ties 
of  natural  justice  and  equity,  to  refund.  The  law  then  im- 
plies a  debt ;  and  gives  the  action  as  being  founded  upon  the 
equity  of  the  plaintiff's  case.  If  it  arise  from  fraud  or  im- 
position practised  by  the  defendant,  breach  of  confidence  or 
trust,  extortion  or  oppression  or  any  other  undue  advantage 
taken  of  the  plaintiflf's  situation  and  the  defendant  has  by  any 
of  these  means  received  money  which  ex  aquo  et  bono  heougbt 
to  refund,  the  plaintiff  may,  at  his  election,  waive  the  tort 
and,  upon  the  notion  of  an  implied  contract  or  obligation  in 
law,  recover  the  money  in  this  form  of  action.  Upon 
these  grounds  or  some  of  them  the  complainants  brought 
their  action  at  law  ;  and  the  present  bill  rests  upon  no  broad- 
er basis.  The  same  facts  were  given  in  evidence  in  sup- 
port of  the  action  which  are  now  presented  for  the  purpose 
of  upholding  the  equity  of  the  bill ;  and  the  merits  of  the 
case  were  gone  into  and  passed  upon  by  the  Supreme  Court. 
And  if,  upon  the  facts  and  under  the  circumstances  of  the  case, 
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the  plaintiffs  were  not  entitled  to  recover  in  an  action  for       1836. 
money  had  and  received,  I  do  not  know  upon  what  principle     qj^^^qq^y 
a  bill  in  equity  can  be  sustained.     If  we  suppose  the  de-         t>. 
fendants  chargeable   wilh  notice  of  the  complainants  being    burbajul. 
accommodation  endorsers   and   that   passing  the   draft  to 
Leavit,  under  the  circumstances  and  after  the  known  failure 
of  the  drawers,  can  be  regarded  in  the  light  of  a  fraud  upon 
the  complainants  and  that  by  this  means  the  defendants  re- 
ceived money  to  which  they  were  not  entitled,  then  the  ac- 
tion for  money  had  and  received  was  calculated  to  present 
the  question  of  the   plaintiff's   right  to  it.     Although  the 
case  may  pot  have  been  put  expressly  upon  this  ground,  yet 
it  appears,  from  the  decision  of  the  Supreme   Court,  to  have 
been  contended  that  the  peculiar  circumstances  of  the  case 
made  the  defendants  trustees  of  the  plaintifis  for  the  amount 
of  money  in  controversy,   but  the   court  held  there  was  no 
trust  in  favor  of  the  plaintiffs  and  nothing  on  the  part  of  the 
defendants  from  which  an  implied  promise  could  be  raised 
to  support  the  action.     Here  then  appears  to  be  a  decision 
broad  enough  to  cover  the  whole  ground  of  the  complainants 
claim  in  any   view  in  which  it  could  have   been  presented. 
It  was   made   by  a  court  of  competent  jurisdiction  of  the 
plaintiffs  own  choosing  ;  and  the  form  of  the  action  was  of 
such  a  nature  as  to  let  in  the   whole   equity  of  the  plaintiffs 
case.     The  right  or  wrong  of  the   decision  is  not  now  the 
question.     If  there  were  error  in  the  judgment,  the  plaintiff 
should   have   sought  to  correct  it  elsewhere.     It  is  not  the 
business,  nor  is  it  within  the  province  of  this  court  to  re- 
view it ;  and  while  the  judgment  remains  in  force,  it  is  con- 
clusive upon  the  rights  of  the  parties. 

Courts  of  Equity  will  sometimes  entertain  bills  and  grant 
relief,  notwithstanding  a  verdict  and  judgment  at  law. 
The  cases  in  which  this  may  be  done  are  adverted  to  and 
the  principles  upon  which  the  court  proceeds  are  clearly 
stated  by  Spencer  Ch.  J,  and  Van  Vechten,  Senator,  in 
King  V.  Baldwin,  17  J.  11.  384.  But  there  is  nothing  in 
those  principles  to  warrant  this  court  in  disregarding  the 
Judgment  at  law  set  up  in  the  present  case  as  a  bar. 

I  must  dismiss  the  bill ;  yet  considering  the  circumstan- 
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ces  under  which  the  complainants  obtained  the  money  and 
the  hardship  of  their  case,  1  shall  leave  each  party  to  bear 
their  own  costs  of  this  suit.  One  of  the  complainants  has 
died  since  the  cause  was  submitted  :  the  decree  of  dismissal 
may  have  relation  back  and  be  entered  as  of  the  fourth 
Monday  of  October  last. 


Desplaces  v.  Goris,  et  aU  (a) 


Wbera  a  written  document  is  the  btsii  of  «  euit,  It  will  be  neceHary  to  proTe  It, 
though  the  priiici|ml  derendant  may  odniit  the  Mroe. 

Such  was  the  preeentcaae;  and  the  complainant  had  closed  bia  opening  argument,  when 
the  objection  was  taken  by  the  defendant's  counsel,  who  also  cloeed  hi»  argumeoL  Th* 
court  considered  such  objtfctlon  valid  ;  but  allowed  the  case  to  stand  over  for  ibe  purpoaa 
of  giving  the  complainant  time  to  move  in  the  premises.  A  motion  was  made  lobe 
now  allowed  to  prove  the  agreement;  which  was  granted,  upon  payment  of  coata.  Ib 
the  meantime,  the  argument  of  the  cause  was  suspended. 


Etidence* 
PracticB, 


February  2.  The  complainant  and  principal  defendant,  Louis  Delestre 
Goris,  had  entered  into  a  written  agreement,  in  the  French 
language,  relating  to  an  operation  in  laccs ;  and  this  agree- 
ment formed  the  basis  of  the  present  suit.  Goris  was 
charged  with  having  got  some  of  the  laces  wrongfully  into 
his  possession,  with  a  view  to  act  fraudulently  in  relation 
to  them  and  contrary  to  the  spirit  of  the  agreement ;  and 
the  other  defendants,  Allen  and  Clute,  were  attempted  to  be 
fixed  as  intermedlers  and  from  having  had  indirect  know* 
ledge  of  the  agreement.  The  bill  alleged  that  this  agreement 
had  been  executed  in  two  parts  in  the  French  language  and 
signed  by  the  respective  parties  thereto ;  and, ''  being  transla- 
ted, is  as  follows" — thenjollowed  the  suggested  translation — 
and,  afterwards, "  as  by  the  counterpart  of  the  said  agreement 
"  in  the  French  language  signed  by  the  said  defendant  Louis 


(a)  The  order   in  this  cue  wm  appealed  from :  bat  eotifinned  hf  th* 
ehanceUor. 
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**  Delestre  Goris  and  now  in  the  possession  of  your  orator 
ready  to  be  produced  and  proved  as  this  honorable  court 
shall  direct,  reference  being  thereunto  had,  may  more 
**  fully  appear." 

The  defendant  Louis  Dielestrc  Goris,  in  his  answer, 
admitted  he  had  entered  into  an  agreement  which  was  exe- 
cuted in  two  parts  between  the  complainant  and  him ;  and 
that  the  same  was  generally,  as  to  the  facts  thereof,  fairly 
stated  in  the  translation  inserted  in  the  bill :  but  for  greater 
certainty  the  defendant  referred  to  the  original  thereof. 
And  the  defendants  Joseph  W.  Allen  and  John  D.  Ciute 
disclaimed,  in  their  a.nswer,  all  knowledge  and  notice  of 
the  agreement,  until  they  saw  the  translation  in  the  bill. 

The  suit  was  commenced  in  the  month  of  March  one 
thousand  eight  hundred  and  thirty-two ;  proofs  had  been 
closed  more  than  a  year  and  nine  months ;  after  forty  days, 
allowed  by  the  ordinary  rule  of  the  court  to  produce  wit- 
nesses, had  or  was  about  to  expire,  the  complainant  obtain- 
ed an  ex  parte  order,  enlarging  the  time  forty  days  more ; 
and  when  such  period  was  about  to  expire,  an  application 
was  made  by  the  complainant  for  further  time  to  produce 
witnesses — which  was  also  granted.  Proofs  had  been  fully 
gone  into  on  both  sides.  But  the  complainant  never  attempt- 
ed (o  produce  or  prove  the  original  agreement ;  and  he, 
at  last,  came  to  hearing  without  having  in  any  way  done 
so.  The  cause  had  been  noticed  for  several  terms ;  but 
was  not  reached  until  January  term,  1835.  Then,  the  coun- 
sel for  the  complainant  opened  his  case,  read  the  whole 
of  the  pleadings  and  testimony,  argued  his  cause  at  length 
upon  written  points  :  and  closed  his  opening  argument. 
The  defendant's  counsel  (counsel  for  all  of  them)  next 
went  fully  through  the  case  on  the  part  of  his  clients  ;  and 
in  the  course  of  argument,  objected  to  the  sufficiency  of 
proof  of  the  said  agreement,  referring  to  Cox  v.  AUingham^ 
Jac.  R.  337;  and  fully  concluded  the  case  on  his  part 
and  left  it  with  the  court.  The  counsel  for  the  complainant 
them  asked  leave  to  prove  the  agreement.  His  Honor, 
the  Yi6b  Chancellor,  consented  to  consider  the  force  ot 
the  objection ;  and,  on  the  next  morning  deemed  it  well 
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18S5.  taken;  but,  on  application,  ordered  the  further  bearing  to 
be  adjourned  for  three  weeks,  in  order  to  give  the  plaintiflT 
an  opportunity  of  moving  in  the  premises. 

A  motion  was  now  made,  on  the  part  of  the  complain- 
ant, for  leave  to  prove  the  agreement  either  before  one  of 
the  examiners  or  before  the  court  upon  the  further  hearing 
nf  the  cause  in  such  manner  and  at  such  time  and  on  such 
terms  as  the  court  might  direct  and  that  the  same  be  used 
as  evidence  as  if  proved  in  the  usual  way  or  for  such  other 
order,  &c. 

Mr.  Thatcher   T.  Payne,  for  the  complainant. 

Mr.  Charles  Edwards,  for  the  defendants. 

The  VicE-CnANCELLOR  considered  there  was  sufficient 
in  the  case  of  Cox  v.  Allingham,  supra,  to  authorize  the 
proving  of  the  agreement  even  at  this  late  day.  If  this 
were  not  allowed,  the  consequence  would  be  the  dismissal 
of  the  present  bill,  without  a  chance  of  having  the  merits 
gone  into,  while  no  benefit  could  result  to  the  defendants. 

The  following  is  a  copy  of  the  order  which  was  entered. 
"On  reading  and  filing  the  affidavit  of  T.  T.  P.,  solicitor 
for  the  complainant,  on  reading  and  filing  the  affi- 
davit of  C.  E.  solicitor  for  the  defendants  in  oppo- 
sition thereto  ;  and  on  reference  to  the  pleadings 
and  proofs  in  this  cause  ;  and  on  hearing  counsel 
for  the  respective  parties  (this  cause  having  been 
ordered  by  his  honor  the  Vice-Chancellor  of  the 
first  Circuit  at  the  hearing  to  stand  over  for  the 
purpose  of  allowing  this  motion  to  be  made)  and 
on  motion  of  T.  T.  P.  solicitor  for  the  com- 
plainant. Ordered^  that  the  complainant  have 
leave,  on  giving  four  days  notice  thereof  to  the  so- 
licitor for  the  defendants,  to  prove  before  one  of 
the  examiners  of  this  court  the  agreement  between 
the  complainant  and  defendant  Louis  De'Goris  refer- 
red to  in  the  pleadings  and  proofs  in  this  cause  and 
the  affidavits  produced  on  this  motion  and  also  a 
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traoslation  thereof,  by  producing  witnesses  there- 
to ;  and  that  the   defendants   have  leave  to  cross*      palxbr 
examine  and  to  produce  witnesses  on  the  said  ex-         v. 
amination :  but  that  the  said  cross-examination  be  ^^^  dorbn. 
confined  to  impeaching  the  genuineness  of  the 
said  agreement  and  the  correctness  of  the  said 
translation  ;  and  that  the  said  agreement,  when  so 
proved,  as   herein  above  directed,  be  taken  and 
used  as  an  exhibit  on  the  hearing  of  this  cause  as 
if  regularly  produced  and  proved  according  to  the 
ordinary  course  and  practice  of  this  court ;  and 
also  that  the  complainant  pay  to  the  defendant's 
solicitor  the  taxed  costs  of  opposing  this  motion/' 


Palmbb  v.  Van  Doreit. 


On  ma  ordJnary  Judgment  credltor'n  bill,  where  «n  anawer  denies  property  nnd  no  proof  te 
had  to  tliew  any,  a  n«  extxt  cannot  be  bad. 


A  judgment  creditor's  bill;  and  the  answer  denied  pro.  October  19. 

perty.     Upon  petition,  the  complainant  asked  for  a  writ  of       1834. 

ne  exeat.  ^ 

Ne 

Mr.  D.  Graham,  Jr.  for  the  complainant. 
Mr.  D.  E.  Wheeler,  for  the  defendant. 

The  Vicb-Chancbllor  : — In  order  to  warrant  the  issu- 
ing of  a  writ  of  ne  exeat  republica,  it  must  not  only  appear 
that  the  defendant  is  about  to  depart  the  state,  but  the  court 
is  to  be  satisfied  there  is  a  subsisting  equitable  demand  for 
which  the  suit  is  instituted :  Mitchell  v.  Bunch,  2  Paige's  C. 
R.  617,  618,  619. 

Here,  there  is  a  legal  demand  :  a  judg.ment  at  Jaw,  which 
Vol.  IL  54 
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1835.  jji  sought  to  be  enforced  against  concealed  property  or  such 
^^  as  could  not  be  taken  on  execution — as  choses  in  action.  To 
V.  render  it  an  equitable  demand  or  such  as  this  court  has  ja- 

HACKiE.  risdiction  of,  it  must  appear  that  a  defendant  has  equitable 
interests  and  things  in  action  exceeding  one  hundred  ddlare. 
Tliis  is  alleged  by  the  present  complainant :  but  it  is  posi- 
tively denied ;  and  there  is  no  evidence  before  me  to  rebat 
this  denial.  The  complainant,  therefore,  cannot  have  the 
writ,  which  is  granted  only  where  it  appears  that  the  com- 
plainant has  an  equitable  demand  or  some  ground  for  sus- 
taining his  bill  in  this  court  and  not  where  his  debt  or  de- 
mand is  entirely  at  law. 

Motion  denied* 


Mix  tr.  Mackik. 


Armstrong  v.  Mackib. 


A  cswe  cannot  be  pat  upon  the  calendar  hj  aatlcipatfon.  Tberefort,  where  a  partj  v 
ticed  a  cauie,  upon  the  ceitatntjr  of  having  a  report  reedy  bjr  the  time  it  wae  called,  tbr 
coutt  let  aeide  a  defknlt  obuioed  upon  luch  notice ;  but,  aa  the  defendant  did  not  nevr 
In  the  matter  until  after  the  decree  waa  entered,  no  coeta  were  given.  The  latter  aheaMk 
before  or  when  the  cauee  waa  caUcd,  bare  moved  to  etrUce  it  off  the  calendar. 


Fe&mary  2«  Motion  to  set  aside  default  for  irregularity,  with  costs. 
1635.  The  complainants  had  filed  notes  of  issue  and  given  notice 
P  ^^^  ^^  hearing  for  the  term  :  but  they  were  waiting  for  a  mas- 
NoHeing  ^^^^  report  which  was  received  after  they  had  given  such 
cause  far  notice ;  and  when  the  cause  was  called,  they  tpok  a  decree 
hearing.        by  default. 

Mr.  S.  D,  Craigt  moved  to  set  the  same  aside. 

Mr.  Hay  S.  Mackay^  and  Mr.  William  Silliman.  oppoied. 
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The  Yicb-ChancsliiOR  : — A  party  cannot  notice  a  cause       1835. 
for  hearing  by  anticipation.     If  a  suit  be  waiting  for  a  report,      ^«^*>^"^^ 
it  cannot,  merely  because  such  report  will  be  obtained  be-         i,. 
fore  the  cause  can  be  heard,  be  put  upon  a  calendar  for  a  ACKBBsoif. 
hearing.    Such  a  thing  can  certainly  nor  be  done  except  by 
consent  of  all  parties.     The  defaults  must  be  set  aside  ;  but, 
inasmuch  as  the  party  applying  had  notice  of  hearing  and 
saw  how  the  cause  stood  at  a  certain  number  upon  the  ca- 
lendar, he  should  have  attended  when  it  was  called,  and 
then  moved  that  it  be  stricken  off  or  placed  at  the  bottom. 
Ko  costs,  therefore,  given. 


Patterson  v.  Ackbrson,  et  oL 


AlUioaf  h  a  receipt,  not  ander  teal,  to  ezprened  to  be  In  fiiU,  and  therelbre  preaumptlT*, 
In  fliror  of  paymant  in  full,  yet  the  preMioiption  may  ke  repalled,  explained  and  contra 
dieted  by  parol  teetiroony.    And  wbere  a  party  claims  afainit  the  face  of  luch  receipt, 
It  li  for  bim  to  prove  bto  prior  demands  and  'tie  not  obligatory  upon  tbe  bolder  of  tbe 
veeeipc  to  ebow  prerloue  payment  Independent  of  the  receipt. 


The  question  upon  the  genuineness  of  a  receipt  (in  respect  J^*^"""^  8, 
to  its  date)  which  had  been  one  of  the  points  in  controversy 


— ^see  1st  vol.  101, — was  put  at  rest  by  the  verdict  of  a  jury  Recevpl. 
upon  a  new  trial.     The  receipt  was  found  to  be  genuine  as  Parol 
related  to  the  date  it  bore.     This  was  the  form  of  the  re-  ^^^^^P* 
ceipt : 

•'Reed.  Sept.  6th  1825,  from  Mr.  William  Patterson, 
one  hundred  and  twenty-five  dollars  in  full  for  rent  for 
Factory  up  to  the  twentieth  of  August  last." 

(Signed)  "  David  Cole, 

*•  Secretary." 

Tbe  question  now  was,  upon  the  effect  to  be  given  to  the 
receipt  as  a  piece  of  evidence:  whether  it  was  to  be  taken 
ia  discharge  of  all  previous  rent  or  only  in  full  of  rent  to  the 
sunoant  of  one  hundred  and  twenty-five  dollars — which  was 
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1636.       for  one  quarter's  rent  due  on  the  twentieth  day  of  August 
preceding. 

In  taking  the  accounts  under  an  order  of  reference,  the 
ACKEB80N.  Hiastor  had  considered  the  receipt  as  only  in  full  for  the 
quarter,  and  had  charged  the  complainant  with  the  rent  of 
several  previous  quarters :  no  other  evidence  than  this  re- 
ceipt having  been  furnished  him.  The  complainant  had 
taken  exceptions  to  the  master's  report ;  and  the  court  was 
now  to  decide  upon  them.  These  exceptions,  so  far  as  they 
involve  any  point  or  principles,  will  be  found  referred  to  in 
the  Vice-Chancellor's  opinion. 

Mr,  C.  F.  Grim  and  Mr,  S,  A,  Foote,  for  the  complainant 
and  in  support  of  the  exceptions. 

Mr,  S,  Sherwoodf  contra. 

July  etk,  The  Vice-Chancellor  : — The  receipt  for  rent  due  on 

the  twentieth  of  August,  and  expressed  to  be  in  full,  is  strong- 
ly presumptive  evidence  of  payment  of  all  former  arrears ; 
but  presumptions  arising  in  this  way  are,  like  all  other  pre- 
sumptions, liable  to  be  repelled  by  proof:  unless,  indeed^ 
the  acquittance,  for  the  more  recent  demand,  be  under  hand 
and  seal,  for  then  it  will  operate  by  way  of  estoppel  and 
exclude  all  proof  to  the  contrary  :  Matthews'  Pres.  £v.  398. 
A  written  receipt  like  the  one  before  the  court,  not  under 
seal,  is  always  open  to  explanation  and  contradiction  by 
parol  evidence;  and  hence,  although  it  may  he,  prima  facie, 
evidence  of  the  previous  quarter's  having  been  satisfied. 
yet  it  is  not  conclusive.  Adopting  this  rule  as  applicable 
to  the  present  case,  the  burthen  was  upon  the  defendants  to 
account  for  the  circumstance  of  the  receipt  being  given  for 
one  hundred  and  twenty-five  dollars  in  full  for  rent  to  the 
twentieth  day  of  August,  one  thousand 'eight  hundred  and 
twenty-five,  while  arrears  were  still  due.  There  is  no  evi- 
dence  to  explain  or  clear  up  the  difficulty.  The  whole  bent 
of  the  testimony,  on  the  part  of  the  defendants,  was  to  show 
that  the  payment,  specified  in  the  receipt,  was  made  on  the 
eighth  day  of  September,  one  thousand  eight  hundred  and 
iwenty-ihree,  and  that  the  figures  had  been  altered  to  make 
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it  read  twenty-fiw.    But  if  the   payment  was  made  and  ihe       *®^^' 
receipt  given  in  one  thousand  eight  hundred  and  twenty-five,  pj^!j!^]]J^^J[^ 
as  two  successive  verdicts  have  found,  then  there  is  no  sa-  d. 

tisfactory  evidence  to  falsify  the  body  of  the  receipt  in  other  ackebsok. 
respects  or  to  show  mistake  in  tiio  manner  of  wording  it, 
nor  to  prove  that  aH  the  rent  previous  to  the  August  quarter 
of  one  thousand  eight  hundred  and  twenty-live  had  not  been 
paid. 

The  bill  charges  that  all  the  rent  was  paid  up  to  and 
including  the  November  quarter,  of  one  thousand  eight  hun- 
dred and  twenty-five;  and  this  the  answer  positively  de- 
nies, as  well  also  as  to  the  payment  of  any  rent  subsequent 
to  the  month  of  August,  one  thousand  eight  hundred  and 
twenty-three.  It  is  argued  that  the  answer  is  not  dis- 
proved. David  Cole,  however,  acknowledges  that  one  hun- 
dred and  twenty-five  dollars  was  paid  at  the  time  the  re- 
ceipt was  given ;  and  instead  of  this  being  in  eighteen  hun- 
dred and  twenty-three,  the  fact  is  now  conclusively  estab- 
lished that  it  was  in  one  thousand  eight  hundred  and  twenty- 
five,  as  the  receipt  imports — and  hence,  by  the  combined 
force  of  the  evidence  furnished  by  the  witness  and  appear- 
ing upon  the  paper,  I  consider  the  denials  of  the  answer  are 
disproved. 

But  it  is  said,  that  the  receipt  being  given  by  an  agent  is 
only  evidence  of  so  much  money  paid  at  the  time  and  not, 
as  against  his  principals,  evidence  of  a  payment  in  full  or 
of  any  of  the  particulars  specified  in  it.  The  case  of  Crary 
and  Morgan 'v.  Tz^rner,  6  J.  K.  51,  and  other  cases  men- 
tioned in  the  notes  at  the  close  of  that  case,  to  which  I  have 
been  referred  in  support  of  the  above  proposition,  appear  to 
me  to  have  no  application — being  cases  of  a  special  or 
limited  agency  where  the  agent  or  attorney  was  considered 
as  acting  under  a  particular  authority,  and  could  not  bind 
his  principal  beyond  it.  But,  here,  Cole  was  the  secretary 
of  the  company  and,  clearly,  a  general  agent  for  the  purpose 
of  receiving  money  and  giving  a  proper  acquittance  when 
the  payment  was  in  full;  and  I  consider  his  acknowledg- 
ment to  that  eflTect  is  to  be  taken  as  binding  upon  them  until 
the  contrary  is  shown — ^and  that  the  burthen  of  proof  if  cast 
upon  tbem,  provided  they  would  gainsay  his  acr. 
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1985.  I  appprehend  the  master  has  erred  io  supposing  thai  it 

S^a!^^^    was  incumbent  upon  the  complainant  to  make  out  affirma- 
n.  tively  the  previous  payments  independently  of  and  notwitb- 

WQXIAJUON  Standing  the  receipt.  The  receipt  itself  was  sufficient  evi- 
dence of  the  fact ;  and  as  the  defendants  set  up  claims  for 
rent  previously  due,  they  are  bound  to  prove  such  rent  was 
still  in  arrear  and  unpaid.  Having  failed  to  do  this  by  sa- 
tisfactory evidence,  the  master  should  not  have  charged  the 
complainant  with  any  rent  which  accrued  previous  to  the 
month  of  August,  one  thousand  eight  hundred  and  twenty- 
five.  The  exceptions  to  this  part  of  the  report  must  be 
allowed. 

[His  honor  then  went  into  the  matter  of  exceptions  taken 
to  minor  points  and  reserved  the  question  of  costs  and  fur- 
ther directions  until  an  amended  report  should  come  in  and 
be  confirmed.] 


Harrison  and  another  v,  Williamson  and  others. 


O.  apiillcd  to  B.  and  8.  io  Baltimore  to  t*e!l  blm  74  hlidt.  of  molaaMi  on  a  credit  of  fow 
aoBtlM.  Tbey  declined  d«<ing  to  upon  ble  own  credit.  He  offered  to  give  then  a  draft 
aponlleia.  H.  ofN.  Y.,  bit  amsfgnees.  Tbey  agreed.  G.  left  Ealiimore  and  wot 
Inio  Virginia.  H.  and  8.  wrote  tu  G.  eaying  iliey  were  ready  to  deliver  the  moiaaca 
and  considered  it  at  hli  riek  and  account.  Tbey  then  commenced  iblpping  It  to  N  T. 
(cootigned  to  Meee.  H.)  and  handed  ovrr  ibe  bills  of  lading  to  G.*f  ageata.  AnoCliar 
Irtler  Mbowed  they  were  using  all  tbeir  exertions  to  ship  off  the  whnlr  ;  and  they  for- 
warded a  draft  in  blank,  on  Bless.  H.,  requesting  G.  lo  sign  and  return  it  They  after  > 
wards  wrote  for  tbe  draft  and  noiified  6.  of  the  clearance  of  all  the  bogslieads.  Not 
beariirg  from  bim,  they  again  wrote  for  tbc  draft.  It  appeared  be  had  tiecome  til  in 
Virginia ;  and  a  friend,  at  whose  bou«c  be  was,  answered  their  letter  at  G.*s  reqofM. 
■tauag  that  G.  woula  soon  go  on  to  Baltimore  and  then  give  the  draft  l^hey  agalm 
wrote,  urging  to  have  the  draft,  saying  it  was  all  tbey  at  present  required.  6  died 
Insolvent  and  without  having  signed  the  draft.  Tbe  consignees.  Mesa  H.,  who  had  gac 
the  merchandize  insured,  were  applied  to  by  H.  and  8.,  tlie  latter  sending  a  bill  of  pai^ 
celt,  referring  tu  6.*s  death  and  asking  Mess.  H.  to  honor  the  amount  at  the  credit  of 

Feb^  lOf  lly      ^^  ^'^^  months.    A  creditor  in  N.  Y.  had  taken  nut  admlnlttraiion  nprm  G.*a  eOrcta, 
1885  ^'^  claimed  tbe  proceeds  arising  from  the  molasses.    Held  that  there  had  been  aa  ahaa- 

late  sale.    And  tbe  bill  of  H.  and  8.,  which  had  been  filed  to  repudiate  a  sale  and  tn 
^"^"'^''"^^         hava  restoration  of  the  molasses  or  tbe  proceeds  thereof,  was  dismissed  wltheoalB. 

vendor  and  a  general  bill  of  f>zcliange  has  not  tbe  effect  of  an  aasignmaat«of  tbe  money  (for  which  it 

Vendee^  <*  drawn)  in  the  bands  of  the  drawee. 

Sale  or  

CofidtftdfioZ 

MI  of  '^^^^  ^^^  involved  the  question  of  a  conditional  sale  and 

g0eA<Mfs.      delivery  of  merchandize ;  and  how  far  the  vendor  was  at 
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liberty  to  reclaim  the  goods  after  he  had  parted   with  the       ^^'^* 
possession,  where  the  contract  was  not  complied  with  by    ^j^^i^^ 
the  vendee  ?  o. 

Sometime  in  the  month  of  October,  one  thousand  eight  wxlliaiuow 
hundred  and  thirty-one,  William  C  Garrison  applied  to  the 
complainants,  Harrison  and  Sterritt,  merchants  of  Baltimore, 
and  proposed  to  buy  from  them  seventy-four  hogsheads  of 
molasses,  at  a  certain  price,  and  upon  a  credit  of  four 
months.  The  complainants  were  unwilling  to  make  the  sale 
at  that  length  of  credit  upon  Garrison's  sole  responsibility. 
Whereupon  he  offered  to  give  them  his  draft  for  the  amount 
at  four  months  on  Mess.  E.  and  J.  Herrick  of  New  York, 
to  whom  he  intended  to  send  the  property  for  sale  as  his 
factors. 

They  still  declined  to  make  the  bargain  absolutely  bind- 
ing, until  they  could  obtain  information  as  to  the  standing 
of  the  house  of  E.  and  J.  Herrick,  and  could  satisfy  them- 
selves that  their  acceptance  would  be  good  security.  Hav- 
ing, in  the  course  of  a  few  days,  satisfied  their  minds  on  the 
subject,  they  concluded  to  sell  the  molasses  on  the  terms 
proposed.  In  the  meantime,  Garrison  had  left  Baltimore 
and  gone  into  Virginia. 

On  the  seventh  day  of  November,  one  thousand  eight 
hundred  and  thirty-one,  the  complainants  addressed  a  letter 
to  him,  saying :  <'  We  are  ready  to  deliver  the  molasses  you 
purchased  from  us  on  the  21st  ultimo  and  consider  it  at  your 
risk  and  account." 

After  this,  the  complainants  commenced  shipping  the 
molasses ;  and,  by  different  vessels,  shipped  the  whole  for 
New  York,  consigned  to  Mess.  E.  and  J.  Herrick,  by  or 
before  the  fourteenth  day  of  December,  one  thousand  eight  ' 

hundred  and  thirty-one — ^and  handed  over  the  bills  of  lading 
to  the  agent  of  Garrison  at  Baltimore  to  be  forwarded. 
On  the  first  day  of  the  same  December,  the  complainants 
enclosed  to  Garrison  a  bill  of  parcels  of  the  molasses  and  a 
draft,  in  blank,  on  E.  and  J.  Herrick,  with  a  request  that  he 
would  sign  and  return  it  to  them ;  and  in  their  letter  they 
say,  '*  we  have  used  every  exertion  to  obtain  a  conveyance 
to  New  York,  and  have  yet  forwarded  but  10  hogsheads. 
Thirty  more  are  engaged  to  go  on  deck,  but  the  packet  ha« 
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1835.  been  aground  for  several  days  past,  and  cannot  stir.  We 
have  the  promise  of  the  next  vessel,  and  shall  have  it  off 
with  every  despatch  in  our  power." 
wiLLiAMBON  On  the  fourteenth  day  of  December,  they  wrote  again  to 
Garrison,  saying :  '<  we  addressed  you  on  the  1st  instant,  to 
which  we  have  not  a  reply,  although  the  letter  contained  a 
draft  for  your  signature  on  Mess.  £.  and  J.  Herrick  for  the 
amount  of  the  molasses  purchased  from  us  ;  and  in  confor- 
mity to  the  bargain,  you  will  much  oblige  us  by  attendiog 
to  the  subject,  and  transmitting  us  your  draft  for  the  amount. 
We  have  to  advise  the  clearance  of  all  the  molasses  for  New 
York,  bills  of  lading  for  which  have  been  handed  over  to 
your  friends,  Mess.  Crawfords." 

On  the  twenty-third  day  of  December,  the  complainants 
write  to  him  again,  referring  to  the  letter  of  the  first  and 
fourteenth,  to  which  they  had  had  no  reply,  annexing  a  se- 
cond bill  of  parcels,  and  repeating  the  request  for  the  draft 
by  a  return  of  mail.  At  this  time  the  complainants  had 
heard  Garrison  was  ill  at  Richmond ;  and  they,  therefore, 
enclosed  the  letter  to  a  Mr.  Morris,  to  be  handed  io  him. 
Having  received  a  letter  from  Mr.  Morris,  nt  whose  house 
Garrison  was  lying  sick,  which  stated  Garrison  had  re- 
quested him  to  say  that,  in  cohsequence  of  indisposition,  be 
had  not  been  able  to  attend  to  his  own  affairs,  but  as  soon 
as  he  could  travel  with  safety  he  would  go  to  Baltimore, 
when  he  would  give  the  draft  required,  the  compIainantSt 
on  the  twenty-ninth  of  December,  again  wrote  to  Morris, 
saying  they  had  certainly  expected  Garrison's  answer  before 
that  time  and  were  disappointed — begging  Morris  to  com- 
municate to  him  their  request  that  he  would  sign  the  draft 
forwarded  for  his  signature,  and  transmit  it  to  them— obserr- 
ing  '*it  is  all  we  require  at  present,  and  we  cannot  conceive 
the  necessity  of  his  waiting  until  his  arrival  here.  We  trust 
he  will  not  delay  this  reasonable  request." 

Garrison  died  about  the  same  time ;  and  without  signing 
the  draft. 

The  property  having  been  shipped,  as  before  mentioned, 
to  the  Mess.  Herrick,  the  complainants,  on  learning  the 
death  of  Garrison,  apprised  them,  by  a  letter  of  the  fourth 
of  January,  one  thousand  eight  hundred  and  thirty-two,  of 
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the  fact  of  his  death ;  and  in  which  they  said,  that  not  ap-       ^^** 
prehending  such  an  event,  "we obeyed  his  order  in  shipping    ^j^^^q^ 
the  molasses  he  purchased  from  us,  and  handed  over  the  bills  v. 

of  lading  to  his  friends  H.  and  W.  Crawford,  to  be  forward-  wnuAmsoN 
ed  to  you.  The  insurance  being  made  by  you,  as  we  under- 
stand, this  course  of  proceeding  rendered  it  unnecessary  for 
us  to  correspond  with  you ;  but  as  Mr.  Garrison  repeatedly 
assured  us  that,  on  his  arrival  here,  he  would  give  us  a  bill 
for  the  amount  on  you  and  as  this  is  prevented  by  his  death, 
we  take  the  liberty  of  handing  you  a  bill  of  parcels  for  the 
whole  he  purchased,  amounting  to  82827,68,  for  which  we 
hope  you  will  feel  yourselves  authorised  and  at  liberty  to 
settle  with  us  at  the  maturity  of  the  credit.  If  agreeable, 
we  will  thank  you  to  allow  us  to  draw  upon  you  for  the 
amount  according  to  contract.'' 

On  the  fourth  day  of  February,  one  thousand  eight  hun- 
dred and  thirty-two,  the  complainants  again  wrote  to  Mess. 
E.  and  J.  Herrick,  urging  their  claim  to  be  paid  by  the  lat- 
ter out  of  the  property  or  the  proceeds,  upon  the  principle 
of  carrying  Garrison's  agreement  with  them  into  eflfect. 
About  this  time,  however,  the  defendant,  Richard  William- 
son, had  procured  letters  of  administration,  from  the  surro- 
gate of  New  York,  upon  the  estate  of  Garrison ;  and,  as 
such  administrator,  claimed  to  be  entitled  to  the  goods  or 
the  proceeds  in  the  hands  of  the  Mess.  Herrick.  They  could 
not,  therefore,  with  safety  accede  to  the  wishes  of  the  com- 
plainants. 

Garrison  died  insolvent  His  estate  proved  insufficient 
to  pay  his  debts ;  and  hence  the  complainants  had  filed  their 
bill,  repudiating  the  sa4c  and  praying  the  possession  of  the 
property  x>r  to  receive  the  proceeds.  On  the  other  hand, 
the  administrator  insisted  that  the  title  to  the  property  eiiec- 
tually  passed  and  became  vested  in  Garrison,  and  that  the 
proceeds  were  assets  to  be  applied  in  a  due  course  of  ad- 
ministration. 

The  Mess.  Herricks  had  no  other  interest  than  as  stake- 
holders ;  and  they  deposited  the  money  in  court. 
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■ABKiBoar       ^^'  ^*  ^  Maton^  for  the  complainaou. 
wiu.iAM802f      Mr.  Gerard,  for  the  defendaot  Williamson. 


July  20.  Thb  ViCB-CHAHCBUiOR: — The  bill  places  the  right  of  the 
complaioaDts  to  relief,  upon  the  ground  that  the  sale  aod 
delivery  of  the  molasses  were  conditional  and  passed  no 
title  to  the  purchaser  until  he  perfonned  the  condition  of 
giving  the  draft  on  the  Mess.  Herrick  for  the  amoool ;  sod, 
as  such  draft  has  not  been  given,  that  they  are  at  liberty  to 
disavow  thetsontract  of  sale  and  look  to  the  Herricks  as  their 
agents  or  trustees. 

If,  as  between  the  complainants  and  Garriscm^  such  would 
be  the  case,  of  course  the  complainants  have  the  same  rigbt 
as  against  the  administrator  who  had  acquired  no  better 
title  than  Garrison  had  at  his  death. 

The  object  of  the  complainants  in  requiring  a  draft  upoo 
the  consignees  and  factors  of  the  purchaser,  as  one  of  the 
terms  or  conditions  of  the  sale,  undoubtedly  was  to  have 
security  for  the  amount  of  the  purchase :  and  yet  it  is  a  lit- 
tle remarkable  that,  while  they  were  making  enquiries  as  to 
the  standing  of  the  house  of  E.  and  J.  Herrick,  they  took  do 
measures  to  ascertain  whether  such  a  draft  woold  be  accept- 
ed— nor  did  they  ask  Garrison  to  furnish  them  with  any  evi- 
dence of  his  authority  to  draw  a  bill  which  would  bind  the 
drawees  to  accept  It  appears,  therefore,  to  have  been  taken 
for  granted  that  sucha  draft  would  ly^  honored,  firom  the  mere 
fact  of  the  property  having  been  sent  to  the  intended  draw- 
ees for  sale.  These  circumstances  serve  to  show,  what  I 
think  is  very  apparent  from  the  ktters  written  by  the  com- 
plainants, that  they  did  not  (szpect  the  draft  to  be  delivered 
to  them  previous  to  their  parting  with  the  possession  of  the 
property  or  intend  the  sale  to  be  conditional  and  to  pass  do 
title,  until  the  draft  was  actually  drawn  and  placed  in  their 
hands.  Thus,  in  the  letter  of  the  seventh  of  November, 
they  give  Grarrison  notice  of  the  bargain  being  consumma- 
ted and  of  their  readiness  to  deliver ;  and  state  that  the  pro- 
perty is  from  thenceforth  at  their  risk.  Here  there  is  do 
reservation  of  the  benefit  of  a  condition  or  claim  of  right  to 
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retain  the  property  until  the  terms  of  sale  are  complied  with       '^^- 
by  the  vendee — they  are  ready  to  deliver  and  make  no  de-      ^^*^^^^ 
mand  of  the  draft  as  a  condition  precedent  to  such  delivery.         ^ 
Nay  more :  they  give  him  to  understand  expressly  that  the  williamsov 
property  is  from  thenceforth  at  bis  risk  and  held  on  his  ac- 
count.   How  could  this  unqualified  declaration  be  made 
unless  they  considered  the  title  changed  and  the  right  of  pro- 
perty completely  vested  in  the  purchaser?     Upon  no  other 
ground,  it  appears  to  me,  could  they  make  the  declaration. 
The  complainants  then  go  on  and  deliver  the  property ; 
they  ship  it  according  to  the  orders  and  the  intentions  of 
the  purchaser ;  and  they  hand  over  the  bills  of  lading  to 
his  agents  to  be  forwarded  to  his  consignees  and  whereby 
the  latter  are  enabled  to  effect,  insurance  upon  it  as  the  buy- 
er's property.    In  all  this  time  there  is  no  mention  made  or 
pretence  set  up  of  its  being  a  conditional  sale  or  a  condi- 
tional delivery.    Nor,  in  the   letters  of  the   first  and   four- 
teenth of  December,  wherein  they  call  the  purchaser's  atten- 
tion to  the  giving  of  the  draft,  do  they  pretend  they  were 
to  have    had  the    draft    before  the  molasses  was    ship* 
ped  or  the  possession  parted  with ;  and,  althou^  in  the 
last  of  these  two  letters  and  in  the  subsequent   one  of  the 
twenty.third  of   December  they   are   particularly  urgent 
for  the  draft  to  be  signed  and   transmitted  to  them,  there  is 
not  a  syllable  on  the  subject  of  its  being  a  conditional  deli* 
very  of  the   property  or  that  they  had  so  considered  or 
should  so  consider  it  until  furnished  with  the  draft  according 
to  the  contract.    And  that  such  was  not  the  understanding 
of  the  contract  by  either  of  the  parties  at  the  time  is,  I  con- 
sider, still  further  manifested  by  the  subsequent  letters  writ- 
ten by  these  complainants.     They  had  heard  of  Garrison's 
sickness ;  he  had  inforn^d  them,  through  Mr.  Morris,  that 
as  soon  as  he  was   able  to  travel  he  would   return  to  Baiti- 
more  and  give  it ;  and  to  this  they  reply  complaining  of  the 
delay  and  expressing  their  disappointment:  and  yet  all  they 
do  is  to  repeat  their  former  request  that  he  would  sign  the 
draft  and  transmit  it  to  them — which   was  all  they  then  re- 
quired of  him.    Now,  if  by  the  terras  and  conditions  of  the 
contract  or  by  any  circumstance  attending  the  shipment  and 
delivery  of  the  properly  they  had  the  least  idea  of  the  title 
not  having  effectually  and  entirely  passed  or  that  they  still 


486  CASES  IN  THE 

1885.  iiii  j  n  figi^i  1^  reclaim  it,  according  to  their  own  undentaod- 
jj2J^^  ing'of  the  transaction,  it  appears  to  me  that,  instead  of  ail 
^^  their  persuasion,  they  would,  at  once,  have  said  ''in  withhold- 
wiLLiAMsoif  ing  from  us  the  draft  there  is  a  breach  of  'the  condition  opoD 
which  the  property  was  sold  and  delivered  and  unless  we 
receive  the  draft  by  return  of  mail  we  shall  consider  the 
property  as  belonging  to  us,  although  it  may  have  reached 
its  destination  and  we  wish  you  likewise  so  to  consider  it." 
Nothing,  however,  of  this  kind  is  intimated.  Indeed,  in 
the  letters  written  to  E.  and  J.  Herrick,  after  the  intelli- 
gence of  Garrison's  death,  the  complainants  do  not  attempt 
to  disavow  the  contract  or  reclaim  the  property  or  its  pro- 
ceeds on  the  ground  of  any  condition  unperformed.  They 
rather  seek  the  performance,  by  asking  the  Mess.  Herrick 
to  accept  their  draft  instead  of  the  one  which  Garrison  was 
to  have  drawn  or  pay  over  to  them  the  amount  at  the  ex- 
piration of  the  four  months  credit. 

Upon  the  whole,  it  seems  to  me  impossible  to  regard  this 
transaction  in  the  light  of  a  conditional  sale  and  delivery 
with  any  right  to  reclaim  the  identical  goods  or  proceeds  Id 
the  hands  of  the  purchaser  or  volunteers  under  him,  on  ac- 
count of  his  not  having  given  the  draft  or  bill  in  paymeat 
according  to  his  stipulation. 

The  true  exposition  which  the  complainants,  by  their  own 
acts,  in  my  opinion,  have  given  of  the  contract  is,  that  the 
draft  was  to  serve  as  a  mode  of  payment  and  security  for 
the  price  of  the  property  sold,  which  they  were  to  be  fur- 
nished with  by  the  vendee,  but  that  the  giving  of  it  was  not 
made  a  condition  of  the  contract  so  that  the  non-perform- 
ance was  to  avoid  the  sale  and  re-invest  the  vendors  with 
the  right  of  property  in  the  goods — ^that  the  sale  became 
absolute  on  the  seventh  day  of  November — and  I  have  no 
doubt  the  understanding  of  both  parties  was  that  the  molas- 
ses were  to  be  shipped  to  New- York  as  fast  as  possible  and 
thus  the  delivery  be  efiected.  As  the  vendee  had  left  Balti- 
more before  the  vendors  had  obtained  the  information  which 
they  desired,  to  enable  them  to  consunimate  the  bai^io,  it 
was  not  expected  the  vendee  could  draw  his  bill  for  the 
amount  until  he  should  return  to  Baltimore.  In  the  interim, 
they  were  to  go  on  and  deliver  the  property  in  the  manner 
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Slated.     Sickness  unexpectedly  intervened  to  prevent  his       1835. 
return  and  it  occasioned  delay.    Hence,  the  letters  were    HARRreow 
written  to  him,  to  sign  and  transmit  the  draft  to  the  vendors,  ,,. 

and  which  would  have  been  a  fulfilment  of  the  contract.  Williamson 
They  would  then  have  forwarded  it  to  New- York  for  accep- 
tance. If  accepted,  the  vendors  would  have  had  the  secu- 
rity they  desired  for  the  payment  of  the  goods  at  the  expi- 
ration of  the  four  months ;  and  if  it  had  then  been  dishon- 
ored, they  would  have  been  entitled  to  a  right  of  action  at 
once  against  the  drawer.  So,  if  he  had  refused  to  give  the 
draft  in  payment,  an  action  would  have  lain  at  law  for  such 
refusal  and  therein  they  could  have  recovered  ;  the  measure 
of  damages,  being  the  amount  for  which  the  draft  was  to 
have  been  given.  Hence,  the  benefit  of  the  stipulation  that 
the  vendees  hould  give  his  draft  on  his  factors  ;  without  the 
precaution,  on  the  part  of  the  vendors,  of  ascertaining  posi- 
tively it  would  be  accepted.  All  this  is  perfectly  consistent 
with  other  parts  of  the  transaction ;  and  it  is  this  which  the 
parties  may  be  supposed  to  have  had  in  view. 

There  is  no  necessity,  then,  for  considering  it  a  matter  of 
condition  in  the  sale  ;  and  the  circumstances  are  opposed  to 
the  adoption  of  such  a  construction. 

Viewing  it,  as  I  am  constrained  to  do,  in  the  light  of  an 
absolute  and  unconditional  sale  and  delivery  of  the  property, 
and  there  is  no  principle  or  rule  of  law  or  equity  which 
would  authorize  this  court  to  interfere.  The  title  efiectual- 
ly  passed  and  vested  in  the  purchaser ;  the  vendor  has  no 
lien  for  the  purchase  money;  and,  although  it  may  be  a 
case  of  great  hardship,  a  Court  of  Equity  cannot  relieve. 
In  my  view  of  the  case,  there  is  no  room  for  the  application 
of  the  principles  which  secure  to  vendors  the  right  to  re- 
claim the  property  or  its  proceeds  even  as  against  the  ven- 
dee* Those  principles,  as  deduced  from  previously  adjudg- 
ed cases  which  it  is  unnecessary  now  more  particularly  to 
advert  to,  are  collected  and  arranged  in  2  Kent's  Com.  391 ; 
also  in  the  opinion  of  Justice  Washington  in  Copland  v. 
Bosquety  ^Wash.  C.  C.  R.  588. ;  and  I  would  also  refer  to 
the  more  recent  decisions  of  our  own  courts,  as  establish- 
ing more  firmly   than  ever  the  law   upon  the  subject,  in 
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1885.       Ijupin  V.  Marie,  6  Wend.  R.  77,  and  F^rniss  v.  Hone,  8  lb. 
^tC^!3!X!    247 — ^seealso.  Buck  v.  Qrimshaw,  1  Edwards,  C.  R.  141. 

^^  Another  point  has   been  made  on  the   part  of  the  com- 

WILLIAMSON  plainants  :  that,  although  the  delivery  be  deemed  absolute, 
yet  the   funds   which   were  in  the  hands  of  the  Mess.  Her. 
rick,  to  the  amount  of  the   price  of  the  goods,  were  equita- 
bly assigned   by  Garrison's   undertaking  to  give  the  draft. 
This  has  proceeded  partly  upon  the  notion  of  compelling  a 
specific  performance  of  the  contract;  and  the  cases   of 
Withy  V.  Cotlkf  I  Sim.  &  S.  174 ;  Lingen  v.  Simpson,  lb.  600  ; 
Adderly  v.  Dixon,  lb.  607  have  been  cited.     These  cases, 
however,  do  not  apply.     Whenever  a  court  of  chancery 
has  interfered  to  decree  a  specific  performance  of  a  contract 
in  relation  to  personal  property,  it  has  been  upon  grounds 
and  for  reasons  which  do  not  exist  io  the  present  case.   Nor  is 
there  any  thing  in  the  idea  of  an  equitable  assignment  of  the 
proceeds  of  the  molasses  upon  Garrison's  undertaking  to 
give  the  draft.     A  bill  of  exchange  has  not  the  effect  of  aa 
assignment  of  the  money  (for  which  it  is  drawn)  in  the 
hands  of  the  drawee,  unless,  perhaps,  where  it  is  drawn  upon 
a  particular  fund  and  then,  indeed,  by  the  law  merchant,    it 
loses  its  character  as  a  bill  of  exchange  :  Chitty  on  Bills,  &5i. 

There  is  no  foundation  upon  which  to  rest  the  claim  set 
up  in  the  present  case ;  and  I  must,  consequently,  dismiss 
the  bill,  with  costs. 


Levy  and  another  t).  Welsh  and  others. 


W.  Md  C.  being  indebted  to  L.  and  H.  oa  note*  for  toode  eold  and  Tor  bknmt  l«it, 

■ed,  to  mortgage  all  their  preeent  and  futare  stock  and  goods,  in  case  of  a  renewal  aad 

of  a  Airtber  loan ;  stating  their  perfect  aolveoey  and  the  great  advantage  which  woaM 

accrue  to  their  butineaa  by  such  loan.  L.  and  H.  consented ;  and  the  mortgage  waa  i 

oat,  which  assigned  all  the  goods  a%d  stock  in  trade.    W.  anJ  C.    then  owned 

which  tbey  might  at  any  time  before  iHe  final  payaunt  of  the  debt  own  In 

ever  atore,  warehouse  or  other  place  the  same  might  be  abuate :  but  W.  and  C. 

were  to  keep  possession  until  default.    About  two  months  afterwards  W.  and  C.  made 

an  aasignment  to  R.  of  all  tlieir  goods  and  stock,  la  trast  for  creditora,  maUag  E.  a  pi«- 

ferred  creditor ;  Held,  that  the  mortgage  to  L.  and  H.  should  bold  good  for  so  much  of  tbe 

FebuOfy  11*      property  embraced  by  the  assignment  to  R.  as  was  in  band  or  in  store  at  the  thae  tike 

1835«  mortgage  waa  given  and  to  such  aa  ndgfert  have  been  alnce  purchased  and  pdd  lor  o«t 

■  .  of  its  proceeds,  but  no  further  ;  and  it  was  declared  that  so  mach  of  the  ptopesty  aad 

•  _   ,  ,      of  its  avails  could  be  followed. 

Debtor  and  

crcdt  or.  rpj^^  complainants,  Myer  Levy  and  Ebenezer  Henriqaes, 

were  the  holders  of  two   notes   made  by  the  defendants. 


LKVT 
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James  Welsh  and  JohD  Campbell,  as  co-partoers,  drawn  ia  IB3A. 
favor  of  the  complaioaats,  ooe^ated  New- York  12th  March 
^  1831,  for  one  thousand  one  hundred  and  ninety-nine  dollars 
and  two  cents,  payable  on  the  twelfth  day  of  September  wslsh. 
one  thousand  eight  hundred  and  thirty-one  and  the  other, 
dated  9tb  May,  1831,  for  seven  hundred  and  thirty-two 
dollars  and  seventy-eight  cents,  payable  on  the  ninth  day 
of  December  in  the  same  year.  These  notes  were  given 
to  the  complainants  for  goods  sold  and  delivered  to  Welsh 
and  Campbell.  On  the  sixth  day  of  June  in^the  same  year 
the  latter  left  with  the  former  goods  invoiced  by  them  at 
seven  hundred  and  thirty-seven  dollars  and  ninety-eight  cents, 
to  be  sold  and  the  proceeds  to  be  credited  on  the  said  two 
notes. 

On  the  fifteenth  day  of  June  one  thousand  eight  hundred 
and  thirty-one  the  complainants  advanced  to  Welsh  and 
Campbell  two  thousand  dollars,  to  take  up  an  accept- 
ance falling  due  on  that  day ;  and  for  which  sum  Welsh 
and  Campbell  gave  their  three  notes,  at  sixty  days,  nine- 
ty days  and  four  months,  for  seven  hundred  and  three 
dollars  and  sixty-six  cents,  six  hundred  and  seventy-six 
dollars  and  ninety-nine  cents  and  six  hundred  and  seventy- 
nine  dollars  and  ninety-nine  cents ;  and  on  the  fifth  day  of 
August  thereafter  Welsh  and  Campbell  left  with  the  com- 
plainants goods  jnvoiced  at  six  hundred  and  seventy-five 
dollars  and  seventy-three  cents,  to  be  sold  and  the  proceeds 
applied  on  these  notes.  On  or  shortly  before  the  thirteenth 
day  of  the  same  August,  Mess.  Welsh  and  Campbell  solicit- 
ted  an  extension  of  the  three  last  mentioned  notes  and  also 
asked  for  a  loan  of  fifteen  hundred  dollars,  representing  that 
it  would  enable  them  to  complete  their  purchases  of  a  stock 
of  goods,  saying  they  were  perfectly  solvent  and  would  be 
thereby  enabled  to  do  business  to  great  advantage ;  and  they 
offered,  if  the  complainants  would  comply  with  their  request 
and  further  renew  their  two  notes,  falling  due  on  the  twelfth 
day  of  September  and  the  ninth  day  of  December,  for  six 
months,  that  they  would  secure  the  whole  by  a  mortgage 
or  hypothecation  of  all  their  goods  and  stock  in  trade  which 
they  then  owned  or  might  thereafter  own  until   the  final 
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1885.       payment  of  the  whole  debt.    The  complainants  assented 
""^^      to  this  proposition ;  and  thereupon  and  on  the  thirteenth 
o,  day  of  August  one  thousand  eight  hundred  and  thirty-one, 

WEI.8B.  Welsh  and  Campbell  delivered  to  them  their  three  notes  of 
that  date  in  favor  of  the  complainants,  one  for  the  sum  of 
twelve  hundred  and  five  dollars  and  thirteen  cents  payable 
on  the  first  day  of  January  then  next,  another  payable  on 
the  first  day  of  February  for  twelve  hundred  and  twelve 
dollars  and  nineteen  cents  and  a  third  for  twelve  hundred 
and  eighteen  dollars  and  fifty-seven  cents  payable  on  the 
first  day  of  March,  (being  the  amount  of  the  three  notes 
hereinbefore  mentioned  dated  the  15th  of  June  1831,)  and 
also  of  the  said  sum  of  fifteen  hundred  dollars  loaned  with 
interest  until  the  maturity  of  the  notes.  The  complainants 
delivered  up  the  old  notes  and  advanced  the  sum  of  fifteen 
hundred  dollars  and  received  thereupon  a  mortgage  or 
hypothecation  of  goods.  This  document  recited  the  indebt- 
edness ;  and  thereby  all  the  goods,  stock  in  trade  &c.  in  the 
store  of  Welsh  and  Campbell,  No.  80,  Chartres  Street,  New 
Orleans,  which  they  then  owned  or  which  they  might  at  any 
time  before  the  final  payment  of  the  said  debt  own  in  what- 
ever store,  warehouse  or  other  place  they  might  be  situate, 
were  mortgaged  to  the  comfrfainants.  Possession  was  not 
to  be  taken  until  default  was  made  in  payment  of  some  one 
of  the  notes ;  but  upon  the  first  default  the  complainants 
bad  power  to  enter  and  take  possession  of  the  mortgaged 
property  and  sell  the  same  and  apply  the  proceeds  to  the 
payment  of  the  notes  due  and  also  those  to  become  doe, 
making  a  discount  of  the  interest  for  the  time  they  had  to  run. 
In  pbrsuance  of  the  agreement,  the  complainants  renewed  the 
note  falling  due  on  the  twelfth  day  of  September  one  thou- 
sand eight  hundred  and  thirty.one  for  six  months.  The 
complainants  had  been  informed  by  Welsh  and  CampbeD 
that,  at  the  date  of  the  mortgage,  they  had  a  large  quantity 
of  goods  in  New-Orleans  and  also  in  the  city  of  New- 
York. 
Shortly  after  the  first  day  of  October  one  thousand  eight 
n  hundred  and  thirty-one,  the  complainants  were  informed 

that,  by  an  instrument  dated  the  first  day  of  October  Welsh 
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and  Campbell  assigned  all  their  goods  and  stock  in  trade  in 
the  store  in  Chartres  Street  or  elsewhere  to  the  defendant 
Robert  Rutherford,  in  trust  to  pay  certain  creditors  named 
in  a  certain  schedule  A.  thereto  annexed,  amounting  to 
eighteen  thousand  dollars,  and  in  the  next  place  to  pay  the 
creditors  named  in  a  schedule  B.  exceeding  in  amount  thir- 
teen thousand  dollars.  The  complainants  were  put  down 
in  schedule  A.  for  fifteen  hundred  dollars  and  in  schedule 
B.  for  four  thousand  one  hundred  and  nine  dollars  and  sixty, 
six  cents.  Rutherford  claimed  to  be  a  preferred  creditor 
to  the  amount  of  fifteen  hundred  dollars. 

The  above  facts  appeared  in  the  bill ;  the  prayer  of  which 
was,  that  Welsh  and  Campbell,  and  Rutherford,  might  ac- 
count for,  and  deliver  up  to  the  complainants,  all  the  goods 
and  merchandize  which  Welsh  and  Campbell  owned  at  the 
date  of  the  mortgage  or  which  they  might  at  any  time  since 
have  owned,  and  that  the  goods  received  by  Rutherford  as 
aforesaid,  and  those  left  with  the  complainants  as  aforesaid, 
might  be  sold,  and  the  proceeds  applied  to  the  payment  of 
their  debt  with  interest  and  costs.  Also,  for  further  relief; 
and  for  an  injunction. 

The- defendants,  James  Welsh,  John  Campbell  and  John 
Rutherford,  filed  a  joint  and  several  answer.     And  after  ad- 
mitting the  leading  facts  before  set  forth,  the  defendants, 
Welsh  and  Campbell,  admitted  that  they  did  not  inform  the 
complainants  of  the  assignment  to  Rutherford  until  the  sev- 
enth day  of  October.     That  having  become  unable  to  pay 
their  debts,  and  being  desirous  of  appropriating  their  pro- 
perty to  the  payment  thereof,  and  to  protect  some  claims 
which  they  considered  of  a  higher  description,  they  executed, 
on  the  first  day  of  October,  one  thousand  eight  hundred  and 
thirty-one,  an  assignment  of  their  property.     They  all  al- 
leged that  the  assignment  was  made  in  good  faith :  but 
Welsh  and  Campbell  admitted  that  it  was  intended  to  defeat 
the  said  mortgage,  they  being  satisfied  that  they  had  done 
wrong  in  executing  it  without  having  disclosed  the  iact  to 
their  other  creditors.    Rutherford  denied  all  knowledge  of 
the  mortgage  until  after  the  assignment  was  executed ;  and 
he  insisted  that  the  mortgage  was  void  as  against  him  and 
the  other  creditors,  and  also,  that  possession  of  the  goods  had 
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1935.       never  been  delivered  to  the  complainants.     The  defendants 
^y       admitted  that  the  assignment  professed  to  pass  all  the  goods 
V.  of  Welsh  and  Campbell,  wherever  the  same  were  situated, 

wmLsil.  and  amongst  others,  those  in  Chartres  street,  New-Orleans. 
That  the  goods  mentioned  in  the  mortgage  were  mueh  chang- 
ed and  altered  before  the  assignment,  some  having  been  sold 
and  new  ones  added,  but,  with  this  exception,  the  goods  as- 
signed were  the  same  as  those  mentioned  in  the  mortgage. 
Rutherford  admitted  that  he  claimed  all  the  goods  of  Welsh 
and  Campbell,  including  those  deposited  with  the  complain- 
ants for  sale  ;  he  claimed  to  have  the  same  delivered  up  to 
him ;  and  he  admitted  his  having  demanded  possession  there- 
of of  the  complainants,  and  having  claimed  an  account  of 
those  sold.  The  defendants  denied  that  the  goods,  left  with 
the  complainants  for  sale,  were  invoiced  too  high,  or  that 
any  loss  ought  to  be  suffered  on  them.  They  admitted  that 
the  goods  assigned  were  insufficient  to  pay  the  debts  ;  that 
no  notice  of  the  said  mortgage  was  given  to  Rutherford  un- 
til the  seventh  of  October;  that  no  notice  thereof  was  given 
to  any  other  creditor  of  Welsh  and  Campbell's,  nor  to  their 
agent  in  New-Orleans,  but  the  execution  of  the  said  mort- 
gage was  studiously  kept  a  secret.  That  Rutherford,  sub- 
sequent to  the  sale  thereof,  sold  goods  to  Welsh  and  Camp- 
bell, which  were  sent  to  New-Orleans,  and  which  he  would 
BOt  have  done  if  he  had  known  of  the  mortgage — and  such 
also  was  the  case  with  other  creditors.  Rutherford  admit- 
ted he  had  received  from  New-Orleans  the  stock  in  trade  of 
Welsh  and  Campbell.  The  defendants  admitted  that  the 
Bote  of  Welsh  and  Campbell,  which  fell  due  on  the  first  day 
of  January,  one  thousand  eight  hundred  and  thirty-two,  re- 
mained unpaid,  and  that  the  complainants  had  applied  to  be 
put  into  possession  of  the  goods  of  Welsh  and  Campbell  or 
for  payment  of  their  debt ;  also,  that  Rutherford  claimed  the 
property  and  would  have  sold  the  same  and  distributed  the 
proceeds  according  to  the  assignment,  if  he  had  not  been  en- 
joined. A  copy  of  the  assignment  was  annexed  to-  the  an- 
swer. 

In  the  month  of  March,  one  thousand  eiglit  hundred  and 
thirty-two,  an  order  was  entered  for  the  sale  of  the  goods  in 
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the  haods  of  Rutherford,  and  for  payment  of  the  proceeds       l^M. 
into  court.  v^v-^^ 

Replications  were  filed  ;  and  proofs  were  gone  into :  but  „, 

it  is  deemed  unnecessary  to  set  forth  the  testimony — the      wbub. 
leading  charges  in  the  bill  were  made  out. 

Mr.  F.  B.  Cuttings  for  the  complainants. 

Mr.  W.  P.  Stawes,  for  the  defendants. 

,  The  Vice-Chancellor  :— The  mortgage  executed  by  the  27f*  /n/y. 

complainants  and  under  which  they  claim,  is,  jirtma  facie^ 
fraudulent  and  void  as  against  creditors :  the  execution  of  it 
not  having  been  accompanied  by  a  delivery  of  the  possession 
of  the  goods.  It  is  competent,  however,  for  the  complainants 
to  repel  this  presumption  by  proof  of  consideration,  and  the 
bona  fides  of  ihe  transaction.  The  burthen  of  proof  was  upon 
them  ;  and  I  think  they  have  succeeded  in  shewing  that  the 
mortgage  was  founded  upon  a  good  and  valuable  considera- 
tion, namely,  an  advance  of  money  and  a  renewal  and  for- 
bearance of  notes — as  well  as  that  their  motives  were  fair  and 
honest. 

It  was  consistent  with  the  object  and  intention  of  the  par- 
lies  at  the  time,  that  the  goods  should  remain  in  the  posses- 
sion of  Welsh  and  Campbell.  They  held  out  the  expecta- 
tion of  being  able  to  go  on  with  their  business  and  pay  their 
debts.  In  this,  however,  they  failed  ;  and  then  they  made 
the  assignment  to  Rutherford :  but  it  was  before  tlie  tnort- 
gage  had  become  forfeited  according  to  the  condition  and 
before  the  complainants  could  enter  and  take  possesion  of 
the  property.  It  is  very  diflerent  from  the  cases  of  Divver 
V.  M'Laughlin,  2  Wend.  596,  and  MLachlan  v.  Wright^  3 
Wend.  348,  where  the  mortgagors  remained  in  possession 
an  unreasonable  length  of  time,  exercised  acts  of  ownership 
long  after  the  mortgages  were  forfeited,  and  where,  from 
circumstances,  it  might  easily  be  inferred  the  mortgages  were 
intended  as  more  cover,  and  made  for  dishonest  purposes, 
^o  such  circumstances  appear  in  the  present  case. 

Although  I  consider  the  complainants'  mortgage  not  liable 
to  be  entirely  destroyed,  yet  I  am  not  satisfied  that  it  can  be 


CASES  IN  THE 
1685.       allowed  as  efiectual  beyond  the  goods  which  the  mortgagor! 


LETT 


had  in  store  or  on  hand  at  the  time  of  giving  it«    The  por- 
t).  port  of  it  is,  to  cover  all  they  might  subsequently  acquire  or 

wejmb:  have  on  hand.  If  this  effect  were  given  to  it,  great  injustice 
might  be  done  to  those  who  sold  them  goods  on  credit  with- 
out any  notice  of  the  existence  of  such  an  incumbraoce.  A 
mortgage  in  this  way  might  be  productive  of.  the  grossest 
fraud.  It  is  in  proof  in  this  cause  that  the  defendant,  Rutber- 
ford,  sold  to  Welsh  and  Campbell,  goods  on  credit,  andleot 
them  money  after  the  mortgage  was  given,  and  without 
knowing  of  its  existence.  I  shall,  therefore,  restrict  the 
operation  of  this  mortgage  to  so  much  of  the  property,  em- 
braced by  the  assignment  to  Rutherford,  as  was  on  hand  or 
in  store  at  the  time  the  mortgage  was  given  and  to  such  as 
may  have  been  since  purchased  and  paid  for  out  of  its  pro- 
ceeds. 

*  The  goods  which  the  mortgagors  owned  at  the  time  and 
which  are  included  in  the  mortgage  and  the  produce  of  those 
specific  goods  invested  in  others  may  be  followed  :  Buchal 
V.  Roiston,  Prec.  in  Ch.  285 ;  and  the  present  mortgage  is 
not  to  be  effectual  beyond  this. 

An  account  must  be  taken  of  these  goods ;  and  the  com- 
plainants are  entitled  to  have  them  applied  to  the  payment 
of  the  notes  for  which  the  mortgage  was  given  as  a  secority 
— ^while  any  surplus  will  belong  to  Rutherford,  the  assignee, 
to  be  held  by  him  under  the  trusts  of  the  assignment. 

The  complainants  will  be  entitled  to  their  costs  of  this  suit 
out  of  the  fund  arising  from  the  mortgaged  goods  :  bat  not 
•gainst  the  defendant  Rutherford  personally. 


vice-chancellor's  court. 


Byrne  v.  Romaine. 


Acts  of  pan  perfbnnance  of  n  parol  agreement  for  a  new  leaie.  will  not  take  nch  agree- 
ment out  of  the  statute  of  frauds,  unleee  they  are  solely  applleable  to  the  parol  agreement. 
Tberefore,  repairs  by  a  tenant  under  his  old  lease  to  a  coniridprable  extentf  upon  tbe 
Idea,  in  bis  own  mind,  of  getting  a  new  lease,  formed  no  consideration  for  a  promise  to 
give  a  new  lease. 

Wb»re  a  bill  nets  up  one  agreement  'and  the  answer  tienied  it  and  sets  up  another,  tbe  bill 
must  be  dismissed,  with  costs ;  but  without  prejudice  to  another  bill  to  obtain  perform- 
•aee  of  the  agreement  admitted  in  the  answer. 
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Bill  for  specific  performance  of  a  promise  to  grant  an     Feh.  17, 
additional  term  of  ten  years  of  premises   in  the  city  of      ^®^^* 
New- York.     The  bill  slated  that  the  defendant  leased  the  statute  of 
premises  in  question  to  the  complainant,  by  a  lease  dated  ^audf. 
the  fourteenth  day  of  January  one  thousand  eight  hundred  Pcrol 
and  twenty-eight  for  ten  years  at  a  rent  of  four  hundred  and  ^^^^': 
eighty  dollars ;  he,  the  complainant  intending  to  improve  mance^ 
them  at  an  expense  of  about  three  hundred  and  fifty  dollars. 
That  on  commencing  the  repairs,  the  building  was  found  so 
old  and  decayed  that  the  complainant  desisted — ^the  ex- 
pense being  greater  than  such  a  short  lease  would  warrant. 
That  the  complainant  and  defendant  finally  agreed  that  a . 
new  lease  should  be  granted  by  the  defendant  at  an  encreas. 
ed  rent,  for  the  ten  last  years,  of  two  per  cent  on  the  rent 
in  order  to  pay  the  taxes;  and  that,  induced  by  this,  the 
complainant,  at  an  expense  of  about  fifteen  hundred  dollars, 
\^ent  on  and  completed  the  repairs  to  the  satisfaction  of  the 
defendant  and  when  applied  to  for  a  new  lease  of  twenty- 
years  as  promised,  the  defendant  replied,  '<  I  have  no  idea  to 
"  part  with  property  in  that  way  and  you  may  beverythank- 
"  ful  if  I  give  you  a  lease  for  fifteen  years."    That  the  com- 
plainant, about  the  ninth  day  of  J  uly  one  thousand  eight 
hundred  and  twenty-nine,  made  a  formal  oflTer  to  surrender 
his  lease  of  ten  years  and  required  a  lease  of  twenty  years, 
stating  the  terms  of  the  agreement ;  and  to  which  the  de- 
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fendant  replied,  "I  totally  deny  it;"  and  again,  on  its  being 
repeated,  he  said  "  I  know  nothing  about  it.**  That  this 
was  in  the  complainant's  office ;  and  he  left  the  defendaot 
declaring  he  would  enforce  his  rights  ;  also,  that  within  an 
hour  afterwards  the  complainant  received  a  lette  r  from  the 
defendant  of  which  the  following  is  a  copy  : 

"  Sir, 

"  I  am  ready  and  willing  to  extend  your  lease  of 
"ray  house  in  William  Street  for  ten  years  longer,  upon 
'"your  giving  me  rent  at  the  rate  of  six  hundred  dollars  per 
"annum  duly  secured.  If  you  accept  the  offer,  let  me  know 
"  without  delav.     Ninth  Julv,  1820: 

S.B.  Romaine.** 

The  defendant,  in  his  answer,  set  up  the  statute  of  frauds- 
He  denied  the  agreement  for  a  new  lease  as  alleged  in  the 
bill ;  and  his  own  propositions  as  to  such  new  lease  varied 
from  what  the  complainant  had  there  stated.  Nor  did  the 
proofs,  satisfactoril  V,  make  out  the  complainant's  case. 


Mr.  D.  Selden  and  Mr.  W.  Mulock  for  the  complainant. 


Mr.  Crriffin,  for  the  defendant. 

September  7.  Thb  Vicb-Chancellor  : — Even  though  such  an  agree- 
ment were  made  for  an  extended  lease  of  ten  years,  as  Is 
alleged  by  the  bill,  still  it  was  by  parol  and  within  the  sta- 
tute of  frauds :  and  of  which  statute  the  defendant  claims 
the  benefit.  There  is  not  enough  to  take  it  out  of  the  sta- 
tute. Acts  of  part-performance,  in  order  to  have  this  eflect, 
must  be  solely  applicable  to  the  parol  agreement :  Frame 
V.  Dawson,  14  Vcs.  386 ;  Morphett  v.  Jones,  1  Swanst.  181 ; 
Phillips  V.  Thompson,  1  J.  C.  R.  131,  149.  Here,  the  alter- 
ations in  the  building  which  the  complainant  proceeded  to 
make  were  in  the  shape  of  repairs  ;  and  by  the  covenants  in 
the  original  lease  he  assumed  to  make  all  necessary  repairs, 
&c.  Having  commenced  and  removed  part  of  the  building 
with  this  view,  he  had  no  right  to  stop  short  and  insist  upon 
a  new  lease  as  an  inducement  for  going  on  to  complete  the 
repairs  which  he  was  bound  to  make  by  the  covenants  ia 
the  lease  which  he  already  had.     The  improvements,  by 
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way  of  repairs,  therefore,  could  properly  form  no  consider- 
ation for  a  promise  to  give  a  new  lease,  so  that  the  breach 
thereof  would  operate  as  a  fraud  upon  the  complainant. 

But  the  evidence  does  not  make  out  satisfactorily  that 
such  an  agreement  for  an  extended  lease  was  made  as  is  set 
up  it)  the  bill  and  of  which  the  complainant  seeks  a  perform- 
ance. The  defendant  denies  it  in  his  answer:  and  the  tes- 
timony of  the  witnesses  is  too  vague  and  indefinite  in  regard 
to  the  true  import  of  the  conversations  to  be  relied  upon  in 
opposition  to  the  answer.  The  terms  and  conditions  upon 
which  the  defendant  proposed  and  agreed  to  grant  a  new 
lease,  as  admitted  by  the  answer,  are  very  different  irom 
those  claimed  by  the  bill  and  are  probably  the  same  which 
the  witnesses  speak  of  as  being  the  subject  of  the  conver- 
sations they  heard. 

The  complainant,  then,  having  failed  to  establish  such  an 
agreement  as  he  sets  up  in  his  bill,  claims  to  have  the  benefit 
of  the  agreement  which  the  answer  admits  was  made  and 
according  to  the  terms  of  which  the  defendant,  at  the  time 
of  filing  his  answer,  professed  to  be  ready  and  willing  to 
give  a  new  lease.  The  difficulty,  however,  is,  in  its  not 
being  a  part  of  the  complainant's  case ;  and  if  be  meant,  in 
this  suit,  to  claim  the  benefit  of  the  agreement  which  is  set 
forth  in  the  answer  he  should  have  amended  his  bill.  It 
^would  be  contrary  to  principle  and  against  all  authority  to 
decree  performance  of  a  contract  difierent  from  the  one 
charged  in  the  bill :  Lynsday  v.  Lynch,  2  Sch.  &  Lef.  1 ; 
and  see  Willis  v.  Evans,  2  B.  &  B.  228 ;  Legh  v.  Haver* 
field,  5  Ves.  452 ;  Phillips  v.  Thompson,  1  J.  C.  R.  146 ; 
James  v.  M*Kemon,  6  J.  R.  559 ;  Pilling  v.  Armitage,  12 
Ves.  78. 

If  the  defendant  be  still  willing  to  give  a  new  lease  as 
profered  in  his  answer  and  the  complainant  be  ready  to 
accept  of  the  same  upon  the  terms  therein  specified,  there 
-will  be  no  necessity  for  a  decree  to  this  effect ;  and  in  case 
the  defendant  refuses  to  give  such  a  lease  upon  a  request 
for  it,  then  resort  mav  be  had  to  a  new  bill.  As  in  Lyndsaif 
V.  Lynch,  the  present  bill  must  be  dismissed,  with  costs ; 
but  without  prejudice  to  the  right  of  filing  another,  in  case 
the  complainant  shall  be  so  advised. 
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BuBR  V.  Burr. 


A  f«lgDed  iMae  Id  divorce  eawt  can  only  be  mede  up  to  try  the  facu  dietlncl^  pat  In  Ism 
by  tbe  pleadings.  Gt'nera]  allegations  are  not  rcf  arded.  Therefore,  m*taere  a  defcal- 
ant  rccriminattHl  generally,  but  gave  neither  time,  prnon  nor  place,  tbe  court  wooM  aot 
let  tbe  issue  .'applied  for  by  tbe  complainant)  go  to  prove  tbe  cnmplainam's  cMdaet" 
although  tbe  defendant ,  when  the  irsue  was  afkrd  for,  presented  an  alBdavit  itaUai 
names  and  declared  he  hsd  been  unable  tn  put  tiiem  Iti  bis  answer. 

Defendant,  In  an  adultery  casi>,  took  three  months  to  put  in  his  answer;  and  be  therris,  is 
general  terms,  reciiminated  by  charging  adultery,  but  was  not  vpecific  Three  BiQBtbf 
afterwards  he  prevented  a  petition  lettlrg  forth  tbe  names,  and  slated  his  InabUitfto 
give  tbem  when  he  filed  his  answer,  and  praying  leave  to  amend  In  this  pytkalar.  U 
was  met  by  strong  affidavits;  and  tbe  motion  was  denied :  tbe  court  eonaiderlng  Itbid 
a  discretion  In  such  cases. 


Feb.  2Sdj       Q\]\  by  ^{fe  for  divorce  a  vinculo  matrimoniU  on  the  ground 

of  adultery.     The  defendant,  in  his  answer,  recriminated: 

Divorce.        ^^^  ^^^Y  S^^^  ^  sweeping  allegation  of  adultery  committed 

Practice.       by  the  complainant,  without  specifying  name,  time  or  cir- 

Fetgned        cumstances.     A  feigned  issue,  on  the  application  of  the  wife, 

Amendment  ^^*  ordered  ;  and  upon  the  making  it  up,  the  defendant  pre- 

'  sented  an  affidavit,  setting  forth  that  he  had,  since  the  filing 

of  his  answer,  ascertained  the  names  of  parties  with  whom 

the  complainant  had  committed  adultery ;  and  he  now  asked 

that  in  making  up  tbe  issue  it  might  have  reference  to 

such  acts  of  adultery  by  the  wife. 

Mr.  H.  Wilson^  for  complainant. 

Mr.  O^  Connor ^  for  defendant. 

Thb  Yicb-Chancbllor  : — The  feigned  issue  to  be  made 
up  in  this  cause  is  to  be  confined  to  the  charge  in  tbe  bill  of 
the  defendant's  having  committed  adultery  with  the  /emale 
named  therein.  The  other  charge  in  the  bill  is  too  general 
and  indefinite.     If  the  names  of  persons  are  unknown,  time 
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and  place  at  least  should  be  specified.     (2  Paige'g  Cb.  R.       ^®®^ 
113.)     With  respect  lo  the  recriminatory  charge  in  the  an.       Bum 
8wer :  it  is  likewise  too  general  and  indefinite  to  be  the  sub-         v. 
ject  of  an  issue  ;  nor  can  the  affidavit  be  received  to  help       bubk. 
it  out.    According  to  the  words  of  the  statute,  a  feigned  iis* 
sue  is  to  be  made  up  '*for  the  trial  of  the  facts  contested  by 
"the  pleadings:"  2  R.  S.  145,  §.  40.     The  issue  must  be 
confined  to  the  charges  and  denials  contained  in  the  plead- 
ings ;  and  in  those  relating  to  this  cause,  there  is  only  one 
which  is  sufficiently  definite,  namely,  whether    the  defen- 
dant has  committed  adultery  with  the  person  named. 


On  a  subsequent  day,  the  defendant  presented  a  petition,  May  IQih. 
which  (after  referring  to  the  above  decision  in  relation  to 
the  feigned  issue,  and  mentioning  the  names  of  persons  with 
whom  the  defendant  believed  the  complainant  had  commit- 
ted adultery,  and  excusing  himself  from  not  mentioning  them 
in  his  bill,  on  the  ground  of  his  not  having  been  enabled  to 
give  them  wiih  sufficient  certainty)  prayed  for  leave  lo  amend 
his  answer  by  specifying  the  names  of  the  persons  with 
whom  the  complainant  had  committed  adultery  as  alleged  in 
the  said  answer;  and  for  further  relief. 

Strong  affidavits  were  put  in  to  oppose  the  motion — ^as 
will  sufficiently  appear  by  a  reference  to  the  opinion  of  the 
court. 

• 
Ths  Yiob-Chancbllor  : — The  complainant  has  succeeded 
in  shewing,  by  affidavits  read  in  opposition  to  this  petition, 
the  entire  improbability  of  there  being  the  least  truth  in  these 
recriminatory  charges.  Nay,  more :  that  they  have  been 
set  on  foot  from  the  worst  of  motives,  and  are  attempted  to 
be  supported  through  the  agency  of  ojcie  Co  verney  by  subor- 
nation and  perjury. 

There  roust  be  some  discretion  used  in  granting  or  refus- 
ing applications  of  this  sort.  In  Smith  v.  Smith f  4  Paige's  Ch. 
K.  432»  tiie  fact  of  the  husband's  adulterous  intercourse,  while 
he  was  carrying  on  the  suit  against  bis  wife,  and  vhich  the 
wife  discovered  aftftr  the  trial  of  the  feigned  isstto,  and  wisA- 
Vol.  II.  57 
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ed  to  set  np  in  her  defence,  was  not  denied ;  and  in  such 
case  it  was  the  duty  of  the  court,  as  the  Chancellor  observ- 
ed,  to  give  the  defendant  an  opportunity  to  recriminate  by 
way  of  defence.  But  where  the  charges  are  so  fully  denied 
and  even  disproved  as  in  this  case,  I  think  it  is  not  the  duty 
of  the  court  to  extend  to  the  parly  the  favor  (for  he  comes 
now  to  ask  it  as  a  favor)  of  making  these  recriminatory 
charges  in  a  way  that  they  can  be  put  in  issue.  The  de- 
fendant had  upwards  of  three  months  allowed  to  him  to  put 
in  his  answer.  Here  was  a  sufficient  time  to  have  enabled 
him  to  obtain  the  information  which  he  now  alleges  he  has 
got,  viz :  the  names  of  persons  with  whom  the  complainant 
has  been  connected  criminally.  If  he  has  not  now  the  op- 
portunity of  specifying  names  in  his  answer  to  the  bill,  I 
think  he  has  no  reason  to  complain. 
The  motion  must  be  denied ;  costs  may  abide  the  evenU 


PowKiL  V.  Kane  and  others. 


Where  the  eonit  Itielf  diieete  en  eflldaTft  to  be  referred  to  a  naeier,  who  le  to  report  * 
thor  there  be  Inpeitloeiit  or  ecaadaloQe  metter  in  It ;  there  le  no  occaeion  to  |d  ieio  the 
meeter*!  o0oe  with  exceptione  embrecinc  the  pert*f  luppoeed  to  be  IflapertiecDC  or 
ecendeloQi. 

Affldevtie  ehould  contain  a^atten  of  Cut  and  not  natteii  of  aigament :  the  latter  wiH  be 
impertinent 

The  eolieittTof  a  party  had  pnt  impertinent  and  icandaloaa  matter  in  hie  own  aflUavh 
need  on  a  motion :  He  waa  ordered  to  pay  the  eoita  of  referrinn  it  and  of  a  headat 
upon  exceptione  taken  by  him  to  the  maator*e  report. 


March  2fu2, 
1885. 


Practice. 

ImperOnence 

and  scandal 

in  an  qfida* 

tfU* 

AfidavU. 

IMicitar. 


The  solicitor  for  the  complainant  had  read  his  own  affi- 
davit upon  a  motion  and  therein  reflected  upon  the  opposite 
solicitor  and  his  client ;  and  the  court  underscored  parts 
of  it  and  upon  the  solicitor  insisting  that  he  had  a  right  to  be 
heard  upon  the  subject  of  the  alleged  impertinence,  the  court 
directed  that  such  parts  should  be  referred  to  a  master  to 
report  whether  the  same  were  not  scandalous  or  impertinent. 
The  master  found  them  to  be  so.    Exceptions  were  taken  to 
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his  report  by  the  solicitor ;  and  one  of  these  exceptions-  went       1B35. 
upon  the  ground,  that  there  ought  to  have  been  written  ezcep-      ^t^C^ 
tions  to  the  supposed  scandalous  and  impertinent  parts,  before  i,. 

the  master  could  take  cognizance  of  the  same.  valxntinb. 

The  Yicb-Chancbllor  decided,  there  was  no  occasion, 
where  the  court  itself  ordered  a  master  to  report  upon  scan- 
dal or  impertinence  in  an  affidavit,  which  had  been  produced 
in  court  and  whereby  the  latter  was  thus  in  full  view  of  its 
contents,  to  require  the  party  moving  the  reference  to  go 
into  the  master's  office  with  formal  exceptions ;  and  that  an 
order  to  refer  was  enough. 

His  honor  also,  in  scrutinizing  the  deposition,  said  that 
affidavits  should  contain  matters  of  fact  only  and  not  mat- 
ters of  argument :  for  the  latter  would  amount  to  imperti- 
nence. 

The  Vice-chancellor  supported  the  report  of  the  master ; 
and,  determined,  inasmuch  as  the  improper  affidavit  was 
made  by  the  solicitor  himself  in  relation  to  a  matter  wherein 
his  client  had  not  interfered,  that  he  alone  must  pay  the  costs 
of  the  reference  and  of  the  hearing  upon  the  exceptions. 
There  was  no  alternative  or  escape  from  this  course :  for 
the  opposite  party  were  entitled  to  be  paid  and  the  client 
on  the  other  side  ought  not  to  pay  for  this  act  of  his  soli- 
citor. 

m 

Order  accordingly. 


Atrbs  v.  Valbntinb. 


In  a  JndgBMBt  ertditoi'a  UU,  aa'crror  In  tha  day  oTobialniiit  ttejudgmwi  and  iMitaf  a 
JL  /a.  allowed  to  bt  aoModad  by  IntariinaatloB  (the  day  otlgloany  In  tha  bill  was  a 

•) 


April  nth, 
A  judgment  creditor's  bill,  under  oath.    An  error   was       1®^^- 
made  in  the  day  on  which  the  judgment  was  docketted  and  p^^^gcHee. 
the  fi.  fa.  tested  (the  month  and  year  were  correct.)     As  AmendmeM. 
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appeared  by  the  bill,  it  would  seem  to  have  ail  occurred  on 
a  Sunday  and  a  prior  [)K>tion  (for  a  receiver)  had  been  dis- 
missed upon  opposing  counsel  having  found  out  the  error. 
Application  was  now  made,  upon  affidavits,  to  amend,  by 
altering  the  date  to  the  proper  day. 


Mr.  W.  Silliman^  for  the  complainant. 

Mr.  C.  Walker f  contra. 

The  Vice-Chancellor : — The  application  to  amend  is 
based  upon  sufficient  affidavits.  I  had  a  doubt  how  far 
amendment  by  striking  out  could  be  allowed.  But  here  is 
a  clerical  error  and  the  effect  of  what  is  wanted  can  be  done 
by  an  interlineation.  Take  an  order  to  amend  correcting 
the  date  by  interlineation,  without  prejudice  to  the  injunc- 
tion-^-serving  a  copy  of  the  bill  as  amended  gratis  and  pay* 
ing  the  costs  of  the  present  motion. 


Bloomer  d*  SHEiiMAic.(a) 


Tbt  tto«  Unltfd  lif  <l*«d  fcr  making  an  award,  nay  be  enlaif^  by  parol. 

Tbe  proTlflon  in  I  be  R.  8.  declaring  that  a  party  shall  not  reToke  the  power  of  arUtraton 
after  a  final  rabmiiBion  upon  hearing,  Is  not  to  be  confined  to  cases  where  tbe  awsld 
is  to  be  made  a  rule  of  court. 

B.  and  B.,  as  partners,  signed  arbitration  bonds  on  the  14th  of  January ;  tbe  award  was 
to  be  made  on  the  10th  February,  but  on  the  day  before,  tbe  parties  in  writing— ose 
signing  and  sealing  and  the  other  (B.)  signing  ooty>-agreed  that  the  time  of  '^reoderiog** 
the  award  be  extended  to  the  19th  February;  on  tbe  11th  February  tbe  arbitrators  were 
ready  to  make  their  award  and  ou  tbe  I8ih  February  U  was  delivered  to  tbe  parties. 
But  on  the  14th  of  the  same  month,  B.  had  served  tbe  arbltraton  with  a  revoratioo  sad 
another  two  days  afterwards  :-~<m  a  bill  filed  by  B.  and  a  plea  of  the  award :  Held,  thai 
the  revocation  came  too  late ;  and  tbe  plea  was  allowed. 


April  22nd,       B'^'  f^''  winding  up  a  partnership  ;  and.  for  an  account. 
1835.  PleayOf  a  submission  of  the  matters  in  dispute  to  arbitra- 

Parinerthip*      {a)  This  casn  went  np  to  the  chancellor,  on  appeal ;  and  the  deciaum 

ArlnlriUion*    in  it  ww  •ffirmeA :  Am  5  Ptige'a  G.  R.  5T5. 

ilioard. 
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tioo  and  an  award.  The  plea  set  out  the  arbitration  bonds, 
containing  the  submission,  bearing  date  the  fourteenth  day 
of  January,  one  thousand  eight  hundred  and  thirty-five,  con- 
ditioned to  abide  the  award  of  three  arbitrators  "  to  be  made 
in  writing,  subscribed  by  each  of  them  and  attested  by  a 
subscribing  witness  ready  to  be  delivered  to  the  parties  on 
or  before  the  tenth  day  of  February  (then)  next."  The  plea 
also  stated  that  afterwards  and  on  the  ninth  day  of  February 
— inasmuch  as  the  time  for  hearing  the  parties  and  making 
the  award  was  not  deemed  sufficient — the  parties  endorsed 
upon  the  bonds  and  submissions  an  agreement  in  writing, 
duly  executed  and  signed  by  them  and  sealed  with  the  seal 
of  the  defendant,  in  these  words : 

"It  is  mutually  agreed  that  the  time  for  rendering  the 
award  of  the  arbitrators,  as  within,  be  extended  to  the  nine- 
teenth of  February  instant.    New  York,  February  9th,  1835. 

J.  Sherman,  (seal) 
Elisha  Bloomer." 

The  plea  then  further  stated  that  the  time  being  so  ex- 
tended, the  arbitrators  proceeded  to  hear  the  allegations  and 
proofs  of  the  respective  parties  ;  and  after  due  deliberation, 
made  their  award  in  writing,  under  their  hands,  on  the 
eleventh  day  of  February,  one  thousand  eight  hundred  and 
thirty-five,  which  was,  afterwards,  and  on  the  sixteenth  day 
of  February,  duly  attested  by  a  subscribing  witness  and 
ready  to  be  delivered  to  the  parties.  That  the  said  award 
was,  on  the  eighteenth  day  of  the  same  February,  delivered 
to  them  by  the  arbitrators.  The  award  was  then  set  out, 
with  an  averment  that  it  was  made,  in  all  respects,  in  con* 
formity  with  the  submission  and  within  the  time  for  making 
it  according  to  the  extension  agreed  upon  by  the  endorse- 
ments on  the  bonds ;  and  that  the  powers  of  the  arbitrators 
were  in  no  way  revoked  or  limited  before  the  case  was  final- 
ly  submitted  to  them  upon  the  final  hearing,  although  an 
instrument  purporting  to  be  a  revocation  was,  in  the  after- 
noon of  the  fourteenth  day  of  the  same  Februar}%  duly  ex- 
ecuted by  the  complainant  and  served  upon  one  of  the  arbi- 
trators ;  and  also,  although,  on  the  sixteenth  day  of  February* 
another  instrument  of  revocation,  under  the  hand  and  seal 
of  the  complainant,  was  served  upon  the  other  two  arbitra- 
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1835.       tors,  which  declared  the  powers  of  the  arbitrators  to  make 
"■^"^^"^^     and  deliver  any  award  entirely  revoked. 

The  question  was,  upon  the  validity  of  the  award  T 

Mr.  S.  Sherwoodf  for  the  complainant. 

Mr.  /.  P.  Hall,  for  the  defendant. 

Swlemberl.  "^^^  Vice-Chancellor  : — The  validity  of  this  award 
depends  upon  two  questions :  first,  as  to  the  effect  of  the 
agreement  to  enlarge  the  time  for  rendering  the  award ; 
and,  secondly,  as  to  the  force  of  the  revocation  after  the 
cause  had  been  finally  heard  and  submitted? 

As  to  the  first  point.  The  objection  raised  is  twofold, 
that  inasmuch  as  the  submission  was  under  hand  and  seal, 
and  the  time  for  making  the  award  limited,  the  agreement 
to  extend  it  should  have  been  under  hand  and  seal.  The 
objection  is  not  well  taken.  The  time  limited  for  making 
an  award,  where  the  submission  is  by  deed,  may  be  enlarged 
by  parol ;  and  an  award  made  within  the  time  thus  extended 
will  be  good  as  an  award.  The  only  difference  it  can  make 
is  in  the  form  of  the  action  or  remedy  to  be  had  for  enforc- 
ing it.  This  is  clearly  shown  both  by  decisions  in  our  own 
courts  and  by  English  cases :  Greig  v.  Talbot^  2  Barn  & 
Cres.  179;  Evans  v.  Thompson,  5  East,  189;  Brown  v. 
Goodman,  3  T.  R.  592,  n ;  Freeman  v.  Adams^  9  J.  R. 
115 ;  Myers  v.  Dixon,  2  Hall's  Superior  C.  R.  456 ;  Lat^- 
worthy  v.  Smith,  2  Wend.  R.  587. 

An  agreement  by  parol  to  extend  the  time  for  making  an 
award,  in  pursuance  of  a  previous  submission  under  hand 
and  seal,  continues  and  keeps  alive  the  submission,  as  a  sub- 
mission by  parol,  if  in  no  other  way  ;  and  an  award  made 
in  pursuance  of  a  parol  submission  in  writing  is  just  as  valid 
and  effectual  as  if  made  under  a  submission  by  deed.  There 
is  nothing  in  the  case  of  Suydam  v.  Jones,  10  Wend.  180, 
or  in  the  cases  there  cited  to  oppose  this  principle.  The 
other  branch  of  the  objection  is,  that  the  extension  of  time 
by  the  agreement  was  not  for  the  purpose  of  making  the 
award,  but  for  the  "rendering,"  or,  in  other  words,  deliver- 
ing it ;  and  it  is  contended  that  the  arbitrators  were,  not- 
withstanding, bound  to  make  their  award  and  to  do  all  that 
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inras  necessary,  (except  delivering  it)  within  the  time  origi-       ISZb. 
nally  limited.    One  sense  in  which  the  word  "rendering'*     bloomr 
may  be  used  is  making,  and  it  would  be  giving  to  this  word  «. 

too  strict  and  confined  a  construction  and  be  contrary  to  the  shebxak. 
intention  of  the  parties  to  hold  that  the  arbitrators  were  still 
to  proceed  and  hear  the  parties  and  make  up  their  award 
on  or  before  the  tenth  day  of  February.  The  object  of  ex- 
tending the  time  clearly  was  to  give  the  arbitrators  until 
the  nineteenth  of  February,  in  order  to  hear  the  cause  and 
make  their  award  as  well  as  to  deliver  it  to  the  parties. 

The  next  question  presented  is,  in  relation  to  the  revoca- 
tion 7  At  common  law,  in  all  cases  of  submission  to  arbi* 
tration,  either  party  might  revoke  the  power  of  the  arbitra- 
tors at  any  time  before  the  award  was  actually  made  and 
delivered.  But  the  Revised  Statutes  contain  a  provision 
that  "  neither  party  shall  have  power  to  revoke  the  powers 
of  the  arbitrators  after  the  cause  shall  have  been  finallv  sub- 
mitted  to  them  upon  a  hearing  of  the  parties  for  their  deci- 
sion :"  2  R.  S.  544,  §  28.  If  this  statute  applies  to  the  pre- 
sent case,  there  can  be  no  objection  to  the  award  on  the 
ground  of  a  revocation :  because,  in  point  of  fact,  there  was 
no  attempt  to  revoke,  until  after  the  cause  had  been  finally 
submitted  as  mentioned  in  the  statute.  I  can  see  no  good 
reason  why  the  statute  should  not  be  held  to  apply.  It  ap- 
pears to  me  to  be  a  salutary  provision  made  to  take  from 
the  parties  the  right  of  revocation  after  they  have  gone 
through  a  hearing  and  submitted  the  matter  in  controversy 
to  the  decision  of  arbitrators  ;  and  I  apprehend  the  legisla- 
ture did  not  mean  to  confine  it  to  cases  where  the  parties 
have  agreed  that  judgment  of  some  court  of  law  should  be 
rendered  upon  the  award.  It  is  true  that  in  all  such  cases 
the  court,  designated  in  the  submission,  has  ample  powers 
granted  to  it  by  statute  to  vacate  the  award  or  to  modify 
and  correct  the  same  for  cause  shown  and  hence  the  parties 
are  in  no  danger  of  suffering  injustice  from  the  decision  of 
arbitrators  where  they  are  compelled  to  take  their  chance 
of  a  decision  after  they  have  voluntarily  proceeded  to  a  full 
hearing  and  finally  submitted  their  cause.  The  same  reason 
will  hold  good  where  the  award  is  not,  by  agreement,  sub- 
jected to  the  judgment  of  a  court  of  law :  because  the  com* 
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moTL  law  powers  and  jurisdiction  of  tbe  court  of  chanoery 
over  arbitrators,  awards  and  the  parties  therein,  are  ex- 
pressly declared,  by  the  statute,  to  be  unimpaired  and  undi- 
minijshed ;  and  this  court,  in  the  exercise  of  its  authority, 
can  go  as  far  as  any  court  of  law  is  permitted  to  do  in  re- 
rie  wing  a  decision  of  arbitrators  and  correcting  any  error 
or  misconduct  which  may  have  occurred.  Further  reasons 
might  be  given  for  not  considering  this  restriction  upon  tbe 
power  of  revocation  to  apply  merely  to  the  case  of  an  arbi- 
tration where  the  parties  have  agreed  tliat  tbe  award  might 
be  converted  into  a  judgment  of  a  court  of  law.  Indeed,  it 
appears  to  me  that  the  statute  was  intended  to  regulate  tbe 
whole  subject  of  arbitration  and  this  too  whether  the  parties 
had  agreed  to  make  tbe  award  a  subjectfor  judgment  or  not. 
If  an  agreement  to  this  effect  be  contained  in  the  submission, 
the  powers  of  the  court  over  the  matter  are  declared  and  the 
course  of  proceeding  to  vacate  or  modify  the  award  is  pre- 
scribed—so likewise,  where  the  submission  is  silent  and  coa- 
tains  no  such  agreement,  there  are  many  things  regulated  by 
the  statute ;  thus,  as  to  the  persons  competent  to  become  par- 
ties to  a  submission-^leaving  it  optional  with  them  to  agree  or 
not  about  converting  the  award  into  a  matter  of  record  and 
judgment  of  some  court — as  to  the  matters  which  may  be 
arbitrated,  the  course  of  proceeding,  the  attendance  and  ex- 
amination of  witnesses,  the  power  to  revoke  and  the  conse^ 
quences  of  a  revocation — these  are  all  pointed  out  as  being 
applicable  to  arbitrations  generally. 

My  conclusion  is  that  the  statute  applies  to  tbe  present 
case ;  and,  consequently,  tbe  revocation  mentioned  in  the 
plea  came  too  late  to  have  any  effect  upon  the  award. 

There  being  no  other  objections  to  the  plea,  it  is  to  be 
allowed,  with  costs. 


VICE-CHANCELLOR'S  COURT. 


Morton  v.  Morton. 


H.,  by  will,  dfr«ct«d  t  division  of  his  p«reonftI  Mtate  among  bia  Arti  eblMren  and  tbair 
iMae,  deducting  however  all  advancemeata,  provided  die  pereonal  eetate  aboold  be  eof- 
ficient,  by  ^ach  deductions,  to  mnke  an  (><]ual  division  of  the  same  ;  and  if  not,  tbat  the 
Income  and  rents  of  the  realty  beqaeatbed  to  rach  of  the  children  having  meh  advance- 
ment should  l>e  retained  and  appropriated  to  the  repayment  of  such  advancement  unlll 
the  same  was  reduced  to  f  8,000,  and  that  such  $6,000,  or  any  advancement  under  tbat 
■om  siioQld  be  considered  a  permanent  loan, bearing  inierest,  payable  from  the  respective 
•bare  and  incame  of  the  renu  of  the  party  having  such  advancement  and  the  pilaeipal 
to  be  deducted  from  the  respective  share  of  the  real  estate  upon  s  final  division.  The 
penonal  property,  Including  the  debts  due  from  two  of  the  sons,  amoanted  to  $nfiM 
'  one  of  th«se  debts  was  for  06,000,  and  the  other  $10,000 ;  and,  owing  to  the  dafldeocy  of 
the  personal  e«taie,  to  give  each  of  the  children  $6,000,  a  question  arose  as  to  tlie  man- 
ner of  dividing  the  peiaonalty :  ^sM,  that  the  pnaonatty  muat  be  eqoally  divided 
amongst  the  five  children,  without  reference  to  these  advances ;  and  that  such  advaneea 
■laat  be  tamed  over  to  the  real  eatate. 
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Thomas  C.  Morton,  by  his  will  bearing  date  the  twenty- 
sixth  day  of  April  one  thousand  eight  hundred  and  thirty-three 
(after  bequeathing  several  specific  and  pecuniary  legacies) 
devised  the  residue  of  his  estate,  both  real  and  personaii  to 
trustees,  who  were  also  appointed  executors,  in  trust : 

1.  To  divide  his  library,  as  near  as  might  be,  equally 
amongst  his  five  children  ; 

2.  Out  of  the  rents  and  profits  of  his  real  estate  to  pay 
oflfand  discharge  ail  mortgages  and  incumbrances  thereon; 

8.  After  such  payments  in  full,  to  divide  the  rents  and 
income  amongst  his  five  children  during  their  lives  and  the 
issue  of  such  as  should  be  dead,  per  stirpes^  until  the  final 
division  of  the  real  estate  as  thereinafter  provided ;  this 
trust,  however,  to  be  controlled  by  the  powers  after  grant- 
ed; 

4.  On  the  death  of  the  survivor  of  the  five  children,  to 
sell  the  estate  and  divide  the  proceeds  among  the  right  heirs 
of  the  five  children.    If  any  of  his  sons  should  die  without 
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18«35.  lawful  issue  surviving  him,  his  share  of  the  rents  was  to  be 
paid  to  his  widow  for  life.  The  children  were  to  have 
power,  by  will  or  deed  of  appointment,  to  dispose  of  their 
xoftroN.  shares  of  the  rent  and  of  the  principal  to  any  person  or 
persons  being  descendants, of  the  testator; 

5.  To  divide  the  personal  estate  or  the  proceeds  thereof, 
not  before  specifically  bequeathed,  to  and  amongst  the  five 
children  and  their  issue,  deducting,  however,  therefrom  all 
advancements  made  to  them,  if  the  personal  estate  should 
be  sufficient,  by  such  deductions,  to  make  an  equal  division 
of  the  same ;  and  if  not,  then  that  the  income  and  rents  of 
the  real  estate,  that  is  to  say,  the  share  and  shares  of  the 
rents  bequeathed  to  such  child  or  children  having  such  ad- 
vancement, should  be  retained  and  appropriated  to  the  re- 
payment of  such  advancement,  until  such  advabcemeat  or 
advancements  were  reduced  to  six  thousand  dollars  each, 
and  that  such  sum  and  sums  of  six  thousand  dollars  or  aov 
advancement  under  that  sum  should  be  considered  a  perma- 
nent loan,  bearing  interest,  payable  from  the  respective 
shares  of  income  and  rents  of  the  person  and  persons  bav. 
ing  such  advancements  and  the  principal  to  be  deducted 
from  the  respective  shares  of  the  real  estate  upoaafiaal 
division  thereof. 

The  testator  left  real  estate  of  the  value  of  about  sixty 
thousand  dollars,  which  produced  an  annual  income  of  three 
thousand  four  hundred  dollars,  but  the  same  was  encumbered 
by  mortgages  to  the  amount  of  about  twelve  thousand  dol- 
lars. His  personal  estate,  including  the  debts  due  by  his 
sons  Peter  and  Thonias,  amounted  to  twenty-seven  thou- 
sand eight  hundred  and  twenty  dollars ;  and  of  these  debts, 
one  was  now  reduced  to  six  thousand  dollars  and  the  other 
was  about  ten  thousand  dollars — these  sum's  remained  due  to 
the  estate  and  were  the  advancements  alluded  to  in  the  will. 

Owing  to  a  deficiency  of  the  personal  estate  to  give  each 
of  the  five  children  six  thousand  dollars  upon  the  division 
and  on  account  of  the  impossibility  of  making  an  equal  ap- 
pprtionment  among  them  so  as  to  allow  any  one  to  retain 
to  the  amount  of  six  thousand  dollars  for  his  share,  a  ques- 
tion arose  as  to  the  manner  in  which  the  personal  estate 
was  to  be  divided  bv  the  trustees  under  the  will  ?     The  Wl 
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in  ihe  present  ca«e  had  been  filed  for  the  purpose  of  deter-       1*^35. 
mininfi:  this  qaestion  and  to  obtain  the  dire^ciion  of  ihe  court      ^'^^v^'^^ 

,    °  ^  MORTON 

m  the  matter.  ^^ 

Mr.  Raymond  and  Mr.  H.  MaxweU^  for  the  complaintint. 
Mr.  &  A,  Foote,  for  the  defendants. 

Thb  ViCB-CHAFicBLum : — No  question  has  been  made  as  October  5. 
to  the  validity  of  the  will  concerning  the   real  estate.     For 
the  purposes  of  the  present  smt,  all  parties  in  interest   must 
be  deemed  to  acquiesce  in  the  validity  of  the  trusts  of  the 
realty  as  well  as  in  those  of  the  personal  property. 

The  fifth  trust-clause  of  tlie  will,  upon  which  this  ques- 
tion arises,  seems  to  me  to  admit  of  but  one  construction 
consistently  with  the  object  and  meaning  of  the  testator. 

He,  in  the  first  place,  directs  a  division  and  distribution 
of  his  personal  estate,  not  otherwise  specifically  bequeathed, 
to  and  amongst  his  five  children,  deducting  what  is  to  be 
charged  to  each  with  all  advances  made  to  them,  so  that,  in 
the  division,  the  monies  advanced  by  him  in  his  lifetime  to 
his  SODS  are  to  be  taken  into  the  account  and  to  constitute  a 
part  or  to  absorb  the  whole  of  their  shares  as  the  case  may 
happen  to  be,  having  reference  to  an  equality  among  them 
all :  for  he  expressly  says,  *'  if  said  personal  estate  be  sufli- 
cient  by  such  deductions  to  make  an  equal  division  of  the 
same."  This  equality,  then,  is  a  condition  upon  which  a 
division,  by  bringing  in  the  advancements,  is  to  be  tnade. 
But  it  turns  out  that  the  amount  of  the  personal  estate,  in- 
cluding the  debts  or  money  owing  by  his  sons,  does  not  ad- 
mit of  a  compliance  with  this  condition.  The  amount  ad- 
vanced to  each  exceeds  considerably  a  one  equal  fifth  part 
of  the  whole  twenty  seven  thousand  eight  hundred  and 
twenty  dollars  : — a  division  and  distribution  upon  that  prin- 
ciple therefore  fails ;  aud,  in  that  event,  the  testator  de- 
clares it  to  be  his  will  that  the  shares  of  the  rents  and  in- 
come of  the  real  estate,  as  previously  devised,  belonging  to 
fiuch  of  the  children  as  have  received  advancements,  shall 
be  retained  and  appropriated  to  the  re-payment  thereof  until 
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reduced  to  six  thousand  dollars  each  and  that  sum  to  be 
considered  »  permanent  loan  on  interest  chargeable  upon 
their  shares  respectively  of  the  real  estate. 

Here,  then,  by  the  express  directions  of  the  wi11»  the 
ainounts  of  the  advancements,  as  they  are  called,  iwhicb,  in 
one  event,  were  to  be  charged  upon  and  taken  out  of  the 
shares  of  the  personal  estate  upon  a  division,  but  which  event 
has  not  happened,  are,  in  the  alternative,  transferred  to  and 
charged  upon  the  real  estate ;  and  the  ways  and  means  are 
provided  for  the  liquidation  and  re-payment  of  the  whole 
amount  out  of  the  real  estate  to  the  entire  exoneration  of 
the  shares  of  the  personalty.  It  follows,  as  a  necessary 
consequence,  that  the  personal  estate,  which  is  still  to  be 
divided,  must  be  apportioned  equally  amongst  the  five,  ex- 
cluding altogether  the  advances  and  taking  no  notice  of 
them  in  the  account  of  the  personal  estate  or  in  the  divi- 
sion. 

As  to  the  debts  owing  to  the  testator  from  some  of  his 
children  and  devisees :  he  has  thought  f)roper,  in  the  event 
of  such  debts  absorbing  more  than  their  equal  shares  of 
his  personal  property,  to  turn  them  over  to  his  real  estate 
to  be  paid  out  of  the  shares  which  he  has  given  them  there 
and  which  will  be  abundantly  sufficient. 

This  appears  to  me  to  be  a  clear  and  simple  exposition 
of  the  will  and  one  which  comports  with  the  views  which 
the  testator  has  expressed.  Any  other  construction  or  mode 
of  dividing  the  personal  estate  than  by  simply  deducting  from 
the  twenty-seven  thousand  eight  hundred  and  twenty  <lollars 
the  amount  of  the  advancements  to  Peter  and  Thomas,  and 
apportioning  the  residue  into  five  equal  parts  and  paying 
over  to  each  child  his  and  her  one  fifth  part,  leaving  those 
advancements  to  be  repaid  and  deducted  from  their  shares 
of  the  real  estate  in  the  manner  pointed  out,  which  eventa- 
ally  will  make  them  all  equal,  would,  I  consider,  be  making 
a  new  will  for  the  testator,  instead  of  conforming  to  the  one 
already  made. 

Decree  accordingly.  Costs  to  be  paid  out  of  the  perso- 
nal estate. 


VICE-CHANCELLOR'S  COURT. 


Griswold  19.  Jackson  and  another. 


In  order  ibat  a  decree  may  be  pleaded  aa  a  bar  In  a  Mcood  tuit,  it  muat  bind  tbe  paxtj 
against  whom  it  is  pleaded  and  be   conclusive  upon  his  rights  or  upon  tbe  rigbta  of 
tboM  under  whom  he  claims  ;  and  can  be  no  bar  against  a  party  or  those  claiming  under 
Mm  where  he  is  not  a  party  in  the  first  suit. 
Where  a  person  holds  hypothecated  property  and  a  tender  is  made  of  the  amount  due 
upon  It  and  he  refuses  the  tender,  he  makes  the  property  so  far  his  own  as  to  run  the 
chance  of  after  deprecistlen  and  will  be  obliged  to  take  it  in  full  satisfaction  should  it 
prove  worthless-and  should  there  have  been  a  surety,  the  latter  then  becomes  released, 
mil  filed  in  relation  to  a  suit  at  law  which  had  got  to  judgment.    By  tbe  time  the  answer 
came  in,  execution  had  issued  and  the  bail  became  fixed  ;  and  this  wks  mentioned  in  tbe 
answer.    But  the  court  could  not  act  up  n  it  under  this  bill.    Tbe  complainant  should 
have  filed  a   sopplemental  bill,  asking  for   such  relief   as  the  new  state  of  tbinp 
would  warrant. 
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The  defendant,  Caroline  Dunham,  not  having  redeemed  May  IQth* 
the   stock  in  the  Williamsburgh  Ferry  Company,  according 
to  the  decree  made  in  the  cause,  wherein  she  was  complain-  Decree     of 
anty  against  the  defendant  Daniel  Jackson — affirmed  on  ap- /ormcr  ^tuU 
peal  (see  the  case  in  6  Wend.   R.  22.)  ;  and  the  defendant  *"  ^'■• 
Jackson  having  afterwards  sued  the  present  complainant  at 
law  upon  his  due  bill  given  for  the  money  advanced  on  the 
pledge  of  the  stock,   the  complainant   filed  his  bill  in  this 
cause  to  restrain  the  suit  at  law  and  to  have  the  value  of  the 
stock  applied  in  extinguishment  of  the  debt. 

The  bill  alleged  the  borrowing  of  divers  sums  of  money 

by  the  complainant  of  the  defendant  Daniel  Jackson,  and, 

among  others,  the  sum  of  two  hundred  dollars  at  one  time» 

for  which  he  pledged  to  the  defendant  ten  shares  of  the  stock 

and  that  he  had  previously  transferred  to  him  one  other 

share  to  enable  him  to  hold  the  office  of  director  in  the 

Ferry  Company ;  that  these  eleven  shares  were  borrowed 

by  the  complainant  of  Caroline  Dunham  and  the  same 

belonged  to  her,  but  the  complainant  had  authority  from  her 

to  pledge  them.    That  subsequently,  the  complainant,  as 

agent  for  Caroline  Dunham  and  on  her  account,  borrowed 


4M 


IBM. 


OmZflWOLD 

V. 
JACKSON. 


CASES  IN  THE 

of  the  defendant  other  sums,  amounting  to  five  hundred 
dollars,  and  transferred  to  him,  by  way  of  pledge  and 
security  for  the  repayment,  forty  other  shares  of  the  stock 
belonging  to  Caroline  Dunham ;  that  afterwards,  in  the 
month  of  March  one  thousand  eight  hundred  and  twenty- 
seven,  the  complainant  caused  to  be  tendered  to  the  defend- 
ant the  amount  of  the  advances,  being,  altogether,  about 
thirteen  hundred  dollars  and  demanded  a  re-transfer  of  the 
stock  to  Caroline  Dunham,  which  the  defendant  refused,  the 
stock  being  then  worth  eighty  per  cent,  on  the  par  value 
and  since  then  it  had  become  of  no  value  whatever.  That 
notwithstanding  all  this,  the  defendant  had  commenced  an 
action  at  law  against  the  complainant  to  recover  the  amount 
of  his  advances  ;  and  had  held  him  to  bail.  The  bill  prayed 
that  the  defendant,  Daniel  Jackson,  might  be  enjoined  from 
prosecuting  his  suit  at  law  and  the  complainant  be  indeon- 
nified  for  the  depreciation  of  the  said  stock  or  of  the  eleven 
shares  thereof  or  might  have  such  other  relief  as  would  be 
agreeable  to  equity. 

The  answer  of  the  defendant,  Daniel  Jackson,  denied  that 
the  complainant  was  the  agent  of  Caroline  Dunham,  in  these 
transactions ;  and  insisted  that,  although  her  name  was  need 
in  his  business  operations  generally,  it  was  so  done  for  the 
purpose  of  disguising  or  concealing  his  own  interest  therein 
from  his  creditors,  he  being  an  insolvent  debtor — and  that 
when  he  applied  for  the   loan  of  five  hundred   dollars  on 
pledge  of  the  forty  shares  of  stock,  it  was  on  his  own  behalf 
and  not  on  her  account,  and  the  defendant  did  not  suppose 
the  complainant  was  acting  (in  obtaining  the   money)  for 
apy  other  person  than  for  himself.     That,  at  that  time,  the 
complainant  proposed  that  he,  and  not  Caroline  Dunham, 
would  pledge  the  forty  shares  for  securing  the  repayment, 
not  only  of  that  amount  but  of  all  the  moneys  previously 
borrowed  by  him  of  the  defendant.    That  he  had  previously, 
on  the  occasion  of  borrowing  two  hundred  dollars,  delivered 
to  him  a  script  for  ten  shares  in  the  defendant's  name  as  a 
security  for  the  repayment  of  the  sum  then  loaned :  and  whea 
the  loan  of  five  hundred  dollars  was  made  and  the  script  for 
the  forty  shares  was  delivered,  it  was  understood  and  agreed 
between  them  that  the  same  were  to  remain  subject  to  the 
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repayment  of  all  his  said  advances,  for  which  the  complain*  18S5. 
ant  gave  him  due  bills  and  receipts  in  his  own  name  as  evi«  ^<^v>^ 
dences  of  his  indebtedness  on  accoQDt  thereof;  nor  did  the  ^^^^^^ 
defendant  have  any  notice  or  information  or  any  reason  to  ji^cxBON. 
suppose  the  forty  shares  of  stock  were  the  property  of  any 
other  person  than  the  complainant  until  sometime  after  ad- 
vancing the  last  portion  of  the  five  hundred  dollars  and 
about  the  middle  of  the  month  of  March,  one  thousand  eight 
hundred  and  twenty-seven,  when,  for.  the  first  time,  he  was 
informed  that  the  forty  shares  of  stock  were  the  property  of 
Caroline  Dunham  and  then,  upon  examination  of  the  books 
of  the  Williamsburgh  Ferry  Company,  it  appeared  that  the 
forty  shares  had  been  transfeiTed  to  him  by  her:  '* although 
this  defendant  believed,  notwithstanding,  that  they  were,  so 
far  as  regarded  the  equitable  title  thereto*  the  property  of  the 
complainant  and  wholly  under  his  control  and  that  Caroline 
Dunham  was  possessed  thereof  in  trust  for  the  complainant 
and  he  had,  in  fact,  the.  sole  management  thereof.**  With 
respect  to  one  share  of  the  stock  alleged  to  have  been  trans- 
ferred to  the  defendant,  in  prder  to  render  him  eligible  as  a 
director  of  the  company,  the  answer  admitted  the  fact,  aU 
though  the  defendant  said  he  did  not  know  of  it  until  some 
time  after  it  took  place ;  but  whether  this  one  share  and  the 
ten  shares  were  borrowed  from  Caroline  Dunham  by  the 
complainant  or  belonged  to  her,  the  defendant  was  entirely 
ignorant.  He  insisted,  however,  that  subsequently  to  the 
transfers  it  was  well  understood  between  him  and  the 
complainant  that  the  eleven  shares  were  to  be  held  by  him 
in  pledge  for  the  whole  amount  due  him  from  the  com^- 
plainant.  The  answer  then  proceeded  to  deny  the  tender 
or  offer  of  payment  as  alleged  in  the  bill,  except  as  to  five 
hundred  dollars,  which  he,  the  defendant,  admitted  was  of- 
fered to  be  repaid  and  he  was  requested  to  assign  the  stock 
on  payment  of  that  sum  and  the  complainant  did  not  ofiTer 
to  pay  the  whole  amount  of  one  thousand  and  three  hundred 
dollars  or  make  any  ofer  whatever,  other  than  to  pay  the 
five  hundred  dollars  upon  having  a  retransfer  of  the  stock 
which  was  declined  by  the  defendant  That  he  (the  defen- 
danl)  had  always  insisted,  and  he  still  insisted  '*  that  the 
loans  were  made  to  the  complainant  on  his  own  account 
and  that  he,  the  defendant,  had  not  only  frequently,  but  al- 
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ways,  refused  to  recognize  Caroline  Dunham  as  having  any 
thing  to  do  with  the  transaction."  The  answer  then  refer- 
red to  the  filing  of  the  bill  against  him  in  this  court  by  Caro- 
line Dunham  to  redeem  the  forty  shares  of  stock,  the  pro- 
ceedings in  the  suit,  and  the  decree  therein  for  redemption 
upon  her  paying  to  him  the  amount,  not  only  of  the  five  hun- 
dred dollars,  but  of  his  other  advances  and  if  not  paid  y^ithin 
three  months,  together  with  the  costs,  she  was  to  be  foreclos- 
ed of  all  equity  of  redemption  and  her  bill  was  to  be  dis- 
missed with  costs — which  decree,  being  afiirmed  on  appeal 
and  she  not  having  redeemed,  the  defendant  set  it  up  in  bar 
of  all  relief  sought  or  claimed  by  the  complainant  in  this  salt. 
He  admitted  the  stock  had  become  of  no  value  ;  and  that 
he  had  sued  the  complainant  at  law  and  held  him  to  bail 
and,  at  the  time  of  putting  in  the  answer,  had  recovered  a 
judgment  against  him  in  the  action  for  one  thousand  four 
hundred  and  twenty-one  dollars  and  fifty-one  cents  damages 
and  costs. 

A  provisional  injunction  had  been  granted  on  the  filiog 
of  the  bill,  permitting  the  defendant  to  go  to  trial  and  judg- 
ment at  law.  On  the  coming  in  of  the  answer  under  oath 
(although  the  oath  had  been  waived  by  the  bill)  the  iojuoc- 
tion  was  dissolved,  on  the  ground  of  the  denial  of  the  tender 
and  there  being  no  affidavit  of  a  witness  filed  with  the  bill 
to  support  the  allegation  of  such  tender. 

Proofs,  however,  had  been  taken  in  relation  to  this  alleged 
tender  and  also  as  to  other  matters,  in  order  to  show  \he 
intrinsic  value  of  the  stock  and  the  amount  which  Caroline 
Dunham  or  the  complainant,  acting  in  her  name,  could  have 
realized  for  the  shares  in  question  at  the  time  of  such  tender. 

Mr.  Tracy's  testimony,  on  the  subject  of  the  tender,  went 
further  than  it  did  on  his  former  examination  in  the  cause 
of  Dunham  v.  Jackson,  It  was  held  in  that  case,  both  by 
the  chancellor  and  the  court  of  Errors,  that  what  was  repre- 
sented by  Mr.  Tracy  and  another  witness  to  have  taken 
place  did  not  amount  to  a  lawful  tender  of  the  money.  But 
the  testimony  now  (in  the  opinion  of  this  court)  came  up  to 
the  point  and  showed  that  a  sufficient  tender  was  made 
within  the  admitted  doctrine  of  the  cases  cited  and  recog- 
nized by  Mr.  Justice  Marcy  and  as  to  what  constituted  a 
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legal  tender  when  the  money  was  not  actually  produced :       1835. 

6  Wend.  34.     Ii  now  appeared  that  the  actual  production  Q^Cj^p 
of  the   money  was   expressly  waived  or  agreed  to  be  dis-         ^. 

pensed  with  by  the  defendant.  jacksoit. 

Mr.  Field  and  Mr.  R.  Sedgwick,  for  the  complainant. 

Mr.  S.  ii.  Foote,  for  the  defendant  Daniel  Jackson. 

The  Vice-Chancellor  : — The  fact  of  a  sufficient  tender  January  11. 
must,  for  the  present,  be  deemed  established ;  and  this  is       1836. 
very  important  to  the  complainant's  case :  for  without  it  his 
bill  could  not  be  supported  for  the  purpose  of  throwing  the 
loss,  arising  from  the  subsequent  depreciation  of  the  stock, 
upon  the  defendant. 

The  question  nevertheless  arises :  what  right  has  the 
complainant  to  file  a  bill  for  this  purpose  7 

It  appears  to  me  that  whether  he  be  viewed  in  the  light 
in  which  the  bill  represents  him,  that  is  to  say,  as  an  agent 
of  Caroline  Dunham,  raising  the  money  on  the  pledge  of  the 
stock  as  belonging  to  her  and  for  her  account,  making  him- 
self personally  liable  for  the  repayment  and  therefore  stand- 
ing in  the  character  of  a  suret)'  or  whether  he  be  considered, 
as  the  answer  insists  he  was,  the  equitable  owner  of  the 
stock  and  entitled  to  all  the  beneficial  interest  in  it,  that  this 
can  make  no  difference  in  respect  to  the  principal  ground 
of  defence,  namely,  that  the  proceedings  and  decree  in  the 
former  suit  are  a  bar. 

It  is  objected,  that  in  respect  to  the  forty  shares  of  stock, 
the  decree  in  the  former  cause  settled  the  rights  of  the  par-  * 

ties  and  protects  the  defendants  from  all  liability  to  account 
for  the  value.  In  the  former  suit  it  is  true  that  Caroline 
Dunham  failed  in  throwing  the  loss,  arising  from  the  depre- 
ciation of  stock,  upon  the  defendant,  because  the  evidence 
fell  short  of  proving  a  lawful  tender  of  the  money  so  as  to 
entitle  her  to  a  return  of  the  shares  at  a  time  when  they 
v^ere  worth  to  her  eighty  per  cent,  of  their  par  value :  and 
as  the  cause  stood  upon  the  evidence,  the  court  could  do  no 
ffiore   than  ascertain   the  amount  of  the   indebtedness  for 

wrhich  the  stock  was  pledged  and  decree  a  redemption  upon 
Vol.  II.  59 
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pajment  ofiuch  amount — and  in  *  default  of  payment  hold 
her  foreclosed  of  all  right  afterwards  to  redeem.  The  effect 
of  her  omission  to  redeem  under  this  decree  was  to  vest  the 
defendant  with  the  absolute  ownership  of  the  forty  shares 
(for  it  did  not  extend  to  the  other  eleven)  and  he  had  then  a 
right  to  dispose  of  the  stock  as  he  should  think  proper,  giving 
credit  for  the  value  and  looking  to  those  who  were  person- 
ally liable  for  the  whole  or  balance  of  his  debt. 

If  such  recourse  were  had  to  Caroline  Dunham,  she 
would  be  precluded  from  again  calling  in  question  the  fact 
of  a  tender  and  claiming  to  be  allowed  the  value  of  the 
stock  at  the  time:  because,  as  between  herself  and  the 
defendant,  it  was  a  matter  res  judicata^  and  all  she  coold 
claim  would  be  a  credit  for  the  value  at  the  time  it  became 
the  defendant's  property  by  the  foreclosure.  But  when  re- 
course is  had  to  the  complainant,  it  appears  to  me  he  is  not 
in  a  situation  to  be  precluded  by  the  former  decree.  He 
was  not  a  party  to  the  suit  in  which  it  was  made ;  and  I  do 
not  perceive  how  he  can  be  bound  by  the  adjudication  on 
the  question  of  tender.  In  order  that  the  decree  may  be 
pleaded  or  set  up  as  a  bar,  it  is  necessary  it  should  bind  the 
party  against  whom  it  is  pleaded :  but  no  one  can  be  bound 
by  a  decree  unless  he  is  a  party  to  the  suit  or  the  represent- 
ative of  a  party  or  one  who  can  claim  in  his  right  the  same 
equity  already  passed  upon.  Hence,  the  general  proposition 
that  a  former  decree  may  be  pleaded  in  bar  to  a  new  bill 
relative  to  the  same  matter  between  the  same  parties ;  and 
the  converse  of  the  rule  is  equally  true  that  a  former  decree 
cannot  be  so  pleaded,  unless  it  be  conclusive  upon  the 
rights  of  the  plaintiff  in  the  second  bill  or  of  those  under 
whom  he  claimed :  Mitford,  4  ed.  238 ;  Beames  on  Pleas, 
211.  Upon  this  principle  it  was  held  by  Lord  Hardwicke, 
in  Atkinson  v.  Turner^  Barnard*  74,  that  where  the  plaintiff  in 
the  second  suit  was  no  party  to  the  suit  in  which  the  decree 
was  made,  such  decree  could  not  be  set  up  in  bar ;  and  one 
reason  may  be  found  in  Doyley  v.  Smyths  2  Ch.  Ca.  119,  where 
a  dismission  was  pleaded  in  bar  to  a  new  bill  filed  by  a  third 
person  on  the  ground  of  the  same  equity — and  the  plea  was 
overmled :  because  the  plaintiff  in  the  new  bill  could  not 
have  a  bill  of  review  of  the  former  decree,  he  not  being  t 
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party,  although  the  new  bill  and  the  farmer  one  were  founded 
upon  the  same  equity.  In  Neafie  v.  Neefit^  7  J.  &  R.  1, 
Chancellor  Kent  bad  occasion  to  examine  the  effect  of  a 
decree  of  dismission  of  a  former  bill  on  the  merits  (and  the 
decree  in  the  suit  of  Caroline  Dunham  was  a  decree  of 
dismission,  although,  at  the  same  time,U  foreclosed  her  equi- 
ty of  redemption)  and  be  appears  to  have  considered  that 
to  render,  a  dismission  a  technical  bar,  it  must  be  an  absolute 
«•  decision  upon  the  same  point  or  matter  and  the  new  bill 
**  must  be  by  the  same  plaintiff  or  his  representatives  against 
**  the  same  defendant  or  his  representatives.'^  In  other  res* 
pects,  also,  I  think  the  reasoning  of  Chancellor  Kent,  in 
Neafie  v.  Neafie^  has  an  important  bearing  upon  the  point 
under  consideration  and  serves  to  show  that  the  complainant 
cannot  be  precluded,  by  the  former  decree,  from  filing  a  bill 
for  the  relief  which  is  now  sought.  Other  cases  may  be 
mentioned  to  elucidate  the  principle  still  further — as  where 
a  mortgagee  forecloses  the  equity  of  redemption  against 
the  mortgagor,  without  making  a  subsequent  mortgagee  or 
incumbrancer  a  party  to  the  suit :  such  decree  cannot  be 
pleaded  or  set  up  in  bar  of  a  bill  filed  by  the  second  mort- 
gagee  or  incumbrancer  to  redeem;  and  the  reason  is, 
because  he  was  not  made  a  party  to  the  first  suit.  This 
has  been  held,  even  where  the  first  mortgagee  had  no  notice 
of  the  second  mortgage  or  incumbrance  when  he  filed  his 
bill  and  took  the  decree :  Qadfrey  v.  ChadmeU^^  Vem.  601, 
MarreU  v.  Wetteme^  lb.  663.  In  such  cases  it  may  be  said 
that  the  equity  of  the  second  mortgagee  is  of  the  same 
nature  as  the  mortgagor's :  a  right  to  redeem  from  the  first 
mortgage ;  and  yet,  by  the  decree,  the  one  is  foreclosed  or 
barred  of  his  right  and  the  first  mortagee  is  apparently 
quieted  in  the  possession  and  enjoyment  of  the  estate.  But 
it  is  only  so  with  respect  to  the  party  to  the  suit  and  he 
who  was  not  a  party  and  has  a  distinct  equity  of  his  own 
18  still  at  liberty  to  enforce  it ;  and,  notwithstanding  one 
decree  of  foreclosure,  the  property  is  still  liable  to  be  redeem- 
ed by  those  having  claims  who  were  not  made  parties  to 
the  suit  for  that  purpose.  If,  therefore,  there  are  any 
eireumstanees  in  ^his  case  to  give  the  complainant  a  atand- 
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iDg  ID  court  to  sastaio  his  bill,  I  am  of  opinion  the  pro- 
ceedings and  decree  in  the  former  suit  of  Caroline  Dun- 
ham present  no  technical  bar  to  his  relief. 

Viewing  the  complainant  in  the  light  of  an  agent  for  Caro- 
iine  Dunham  in  the  transaction,  in  relation  to  the  pledge  of 
the  forty  shares  of  stock,  and  as  a  surety  for  her  in  conse- 
quence of  making  himself  personally  liable  by  his  due-bills 
for  the  money  borrowed,  and  there  is  sufficient  equity  in 
this  case  to  give  him  a  standing  in  court. 

The  general  doctrine  with  respect  to  the  right  of  a  surety 
in  equity  to  have  the  benefit  of  any  collateral  security  or 
pledge  held  by  the  creditor  delivered  up  to  him  upon  his 
paying  the  debt  and  in  some  cases  to  have  the  creditor 
turned  round  to  pursue  and  exhaust  his  remedy  against  the 
property  or  thing  pledged  to  him  by  the  principal  debtor 
before  compelling  the  surety  to  pay,  is  too  well  understood 
to  need  any  explanation  here.  The  complainant  is  sued  at 
law  for  the  debt  for  which  the  stock  was  pledged.  It  can 
be  of  no  use  to  him  now  to  have  it  delivered  up  or  retrans- 
ferred  ;  and  nothing  can  be  realized  from  it  in  the  hand  of 
the  defendant  towards  reducing  or  extinguishing  the  debt. 
It  is,  indeed,  entirely  lost.  By  the  tender  of  the  money  and 
the  defendant's  refusal  to  deliver  up  the  property  when  a 
value  was  attached  to  it,  the  defendant  must  be  considered 
as  making  it  his  own ;  and  any  depreciation  from  thenceforth 
must  necessarily  be  borne  by  him.  If  Caroline  Dunham 
had  proved  the  tender,  there  could  have  been  no  doubt  but 
such  would  have  been  the  result.  Her  cause  turned  upon 
that  point  and  it  failed,  because  her  proof  was  defective. 
There  is  no  deficiency  of  proof  in  the  present  case  ;  and  if 
the  complainant  be  considered  as  a  surety  called  upon  to 
pay,  is  he  not  entitled  to  similar  relief?  It  appears  to  be 
settled  that  the  equity  of  a  surety  to  which  I  have  alluded 
will  be  extended  to  relieve  him  from  his  suretyship,  without 
payment  of  the  money,  when  the  creditor  has,  by  his  own 
act«  destroyed  the  pledge  or  rendered  the  collateral  security 
which  he  had  taken  of  no  avail  or  has  put  it  out  of  his  power 
to  give  the  surety  the  benefit  of  the  substitution.  The  case 
ofHayee  v.  Wardf  4  J.  C.  K.  123,  contains  all  that  is  neces- 
sary to  be  said  upon  the  subject.     There  the  defendant,  a 
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creditor  upon  promissory  note  endorsed  by  the  plaintiff 
without  consideration — and  therefore  a  mere  surety — had 
taket)  from  the  maker  of  the  note  a  bond  and  mortgage  as 
collateral  security  for  the  debt.  He,  nevertheless,  sued  the 
endorser  at  law  without  resorting  to  the  maker  of  the 
note  or  the  mortgage  security ;  and  upon  a  bill  filed  by 
the  endorser  to  stay  the  suit  at  law  and  to  be  relieved 
from  the  payment  of  the  note  upon  the  ground  that  the 
defendant,  by  his  voluntary  act,  had  impaired  the  secu- 
rity of  the  mortgage  by  infecting  it  with  usury  and  had  thus 
rendered  it  unavailable  to  the  complainant,  in  case  he  should 
pay  the  note  and  be  substituted  as  the  holder  of  the  mort- 
gage for  his  indemnity,  the  court  enjoined  proceedings  in 
the  suit  at  law  until  the  defendant  should  make  a  fair  expe- 
riment with  his  remedy  upon  the  mortgage.  This  case  did 
not,  necessarily,  in  the  then  stage  of  it,  call  for  a  decision 
upon  the  point  which  is  now  presented :  for  the  court  went 
no  further  than  to  grant  a  temporary  injunction  until  the 
effect  of  a  proceeding  on  the  mortgage  and  its  validity  could 
be  tried.  If  it  failed  by  reason  of  the  alleged  usury  and  the 
defendant  should  then  resort  again  to  the  surety  on  the  note, 
it  would  be  time  enough  to  decide  whether  he  should  pay 
it.  But  the' chancellor  states  the  general  principles  founded 
on  equity  and  natural  justice  which  the  court  should  act 
upon  in  such  cases — and  these  are  that  a  mortgage  or  other 
collateral  security  taken  by  the  creditor  is  taken  and  held 
in  trust  as  well  for  the  secondary  interest  of  the  surety  as 
for  the  more  direct  and  immediate  benefit  of  the  creditor 
and  the  latter  must  do  no  wilful  act  to  poison  it  in  the  first 
instance  or  to  destroy  or  cancel  it  afterwards ;  and  if  he 
has  destroyed  the  validity  or  value  of  his  own  security  taken 
from  the  principal  debtor,  he  cannot  have  recourse  to  the 
surety :  because  he  has  voluntarily  disabled  himself  from 
affording  to  the  surety  the  requisite  substitution.  This  right 
of  substitution  is  a  valuable  right  belonging  to  the  surety  ; 
and  the  creditor  must  do  nothing  to  impair  it.  The  very 
taking  of  that  security  by  him  may  have  excited  confidence 
ia  the  surety  and  deprived  him  of  the  opportunity  of  taking 
other  and  sound  security  for  his  own  protection. 

These  principles,  which  are  undoubtedly  correct,  apply 
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to  the  present  case,  considering  the  complainant  as  a  surety 
and  the  fact  of  a  tender  to  be  established — and  hence  arises 
an  equity  to  support  the  present  bil].  And  if  he  be  regarded, 
not  in  the  character  of  a  surety,  but  as  the  beneficial  and 
equitable  owner  of  the  stock,  called  upon  as  the  principal 
debtor  to  pay  the  money  borrowed,  still  I  do  not  perceive 
he  stands  in  a  more  unfavorable  position,  with  respect  to 
equitable  relief.  The  property  pledged  has  been  lost  to 
him  by  the  defendant's  refusal  to  return  it  upon  demand  and 
tender  of  his  whole  debt ;  and  he  can  have  no  right  to  sue  for 
and  recover  such  debt  without  making  a  proper  allowance 
for  the  value  of  the  pledge  which  he  must  be  considered  as 
having  converted  to  his  own  use.  The  complainant  does 
not  seek  to  redeem,  but  to  stay  proceedings  at  law  and  to 
have  the  value  of  the  stock,  as  it  was  at  the  time  of  the  ten- 
der, applied  in  compensation  or  extinguishment  of  the  debt. 
There  seems  to  be  no  doubt  but  the  value  of  it  at  that  time 
to  the  owner  was  more  than  sufficient  for  the  purpose ;  and 
in  every  view  which  I  am  able  to  take  of  the  case,  I  have 
been  led  to  the  conclusion  that  the  complainant  is  entitled 
to  have  the  value  so  applied. 

It  was  suggested,  upon  the  hearing,  that  after  the  injuoc- 
tion  was  dissolved,  an  execution  had  issued  upon  the  judg* 
ment  and  the  complainant's  bail  became  fixed  and  were  com- 
pelled to  pay  the  debt ;  and  I  am  asked  to  decree  an  ac- 
count and  restitution  of  the  money.  I  can  take  no  notice  of 
the  suggestion.  If  the  fact  be  as  stated  and  it  is  properly  a 
matter  which  could  come  before  this  court,  the  complainant 
should  have  filed  a  supplemental  bill,  asking  for  such  relief 
as  this  new  state  of  things  might  warrant.  As  the  case 
stands  upon  the  bill  originally  filed,  no  other  deeree  can  be 
made  than  that  the  defendant  Daniel  Jackson  be  perpetually 
enjoined  from  proceeding  at  law  to  enforce  the  payment  of 
the  debt  which,  according  to  the  answer,  has  gone  to  judg- 
ment. 

A  reference  to  take  an  account  would  seem  to  be  unne- 
cessary ;  and  upon  this  bill  I  cannot  decree  restitution  to 
the  complainant  or  his  bail.  The  defendant  must  pay  the 
costs  of  the  present  suit. 
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Where  Mverftl  thingt  are  sUpolated  to  be  done— eome  of  wbieh,  if  not  peribromd,  migllt 
lead  to  much  and  others  to  little  Injury,  and  one  amount  of  forfeit  only,  In  case  of 
default,  Is  ineerted,  it  will  be  looked  upon  ae  a  penalty.  Bat  where  eaeh  partlcolar 
act  is  connected  with  a  particular  ipecifled  forfeiture,  in  such  case  eaoli  a^lea  wll 
make  encli  forfeiture  iiquUcUd  damafe*. 

B.  agreed  in  writtng  to  sell  I.  a  house,  wbicb  was  nortgafed.  The  bond  and  moHgage 
were  to  be  taken  up  at  a  tpecifled  time.    I,  was,  in  the  meantime,  to  have  the  property 

>    insured.    For  any  violation  of  the  agreement  or  any  part  thereof  the  parties  mutually 
agreed  to  forfeit  and  pay  to  eaeh  other  Ave  thousand  dollars  as  liquidated  damages- 

The  purchase  was  consummated  by  B's  giving  a  deed  and  receiving  fnwi  I.  the  consideration 
less  the  amount  due  on  the  mortgage;  but  I.  did  not  take  up  the  bond  and  mortgage 
within  the  time  stipulated,  altliough  he  did  not  appear  to  be  acting  wllftiUy.  B.  brought 
an  action,  in  consequence,  to  recover  the  five  thousand  dollars  as  liquidated  damages. 
On  a  bill  by  I.  to  restrain  the  action,  the  court  Hslb  the  amount  a  penalty  only :  and 
gave  B.  the  liberty  of  ascertaining  his  damages  through  a  reference ;  but  intimated  (ina»* 
murh  as  his  dnmsges  could  be  nominal  only)  that  further  proceedings  on  his  part  would 
be  at  the  peril  of  costs.  If  he  waived  all  pretenrion  to  damages,  a  perpetual  injunction 
was  to  issue  and  each  party  was  to  bear  his  own  cost' .  Chancery,  having  jarisdietion* 
canj  where  it  is  necessary,  ascertain  the  damages  of  a  party  by  an  issue  of  faontast 

;  dasia^^cates  or  by  a  reference. 


The  derendant,  William  F.  Baker,  had  brought  an  action  j^     21  22, 
in  the  court  of  Common  Pleas  for  the  city  and  county  of      1835. 
New- York  against  the  complainant,  Joseph  Jackson,  to      v^v^^^ 
recover  the  sum  of  five  thousand  dollars,  alleged  to  have  ^f^^^^j 
been  the  amount  of  liquidated  damages  contained  in  an  damages. 
agreement.  Damages, 

This  agreement  was  made  in  writing  between  the  com- 
plainant and  defendant  on  the  tenth  day  of  November  one 
thousand  eight  hundred  and  thirty-one ;  and  by  it  the  said 
William  F.  Baker  agreed  to  sell  to  Jackson  a  house  and  lot 
known  as  No.  29  Bowery,  corner  of  Bayard  Street  in  the 
City  of  New- York,  for  the  sum  of  twelve  thousand,  seven 
hundred  and  fifty  dollars,  subject  to  a  mortgage  of  eight 
thousand  dollars.     The  balance  of  four  thousand,  seven 
hundred  and  fifty  dollars  to  be  paid  by  the  complainant  on 
or  before  the  sixth  day  of  December  thereafter ;  and  upon 
Che  payment  of  that  sum,  the  defendant  was  to  execute  to 
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the  complainant  a  warrantee  deed,  with  full  covenants,  for 
the  said  premises,  free  and  clear  of  all  incumbrances,  except 
the  said  bond  and  mortgage  held  by  Mr.  Lenox — and  which 
bond  and  mortgage  were  to  be  taken  up  and  cancelled  by 
the  complainant  on  receipt  of  the  deed  or  as  soon  as  the 
said  Lenox  or  his  assigns  should  require  payment  and  a  new 
bond  and  mortgage  given,  if  necessary,  by  the  said  com- 
plainant to  the  said  Lenox  or  his  assignee.  If  said  Leuox 
should  not  require  payment  previous  to  the  first  day  of 
June  then  next,  the  same  was  not  to  be  left  outstanding  and 
uncancelled  of  record  after  that  date.  And  between  the 
last  mentioned  time  and  the  sixth  of  December,  the  said 
complainant  was  at  liberty  to  have  carpenters  and  masoDs 
to  repair  and  fix,  but  not  to  make  alterations.  Jackson  was 
also  to  have  the  premises  insured.  For  any  violation  of 
the  said  agreement  or  any  part  thereof  the  parties  mutually 
agreed ''  to  forfeit  and  pay  to  each  other  the  sum^of  five 
thousand  dollars  as  liquidated  damages,  to  be  paid  by  the 
party  who  should  violate  the  said  agreement  or  any  part 
thereof.' 

On  the  sixth  day  of  December  one  thousand  eight  boo- 
dred  and  thirty-one,  the  complainant  paid  the  defendant  four 
thousand  seven  hundred  and  fifty  dollars ;  and  received  a 
deed  executed  by  the  defendant  and  his  wife.  The  mort' 
'  g&g6  h^I^  by  ^^'  Lennox  was  not  redeemed  or  exchanged 
within  the  time  stipulated  by  the  agreement ;  and  this  was 
the  cause  of  the  present  action.  There  did  not  appear  to 
have  been  any  wilful  delay  on  the  part  of  the  complainaDt. 

The  bill  was  filed  for  a  perpetual  injunction  staying  pro- 
ceedings at  law  upon  the  agreement  and  that  the  latter 
might  be  delivered  up  and  cancelled  and  the  defendant  pay 
the  costs  of  the  suit  at  law  ;  and  for  further  relief. 

It  appeared  that  the  attorney,  when  drawing  up  the  agree- 
ment, asked  what  amount  of  damages  he  should  put  iD, 
when  the  defendant  said  three,  four  or  five  thousand  dollars 
and  that  the  complainant  rejoined,  "  yes — five  or  ten  thou- 
sand dollars — any  sum  Mr.  Baker  is  willing  I  agree  to.  I 
am  willing  to  pay  any  amount  if  I  don't  fulfil  it  on  my  part 
and  Mr.  Baker  must  do  so  on  his  part." 
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The  complainant  alleged  the  intention  to  have   been  a       ^®^' 

penalty,  while  the  defendant  insisted   upon  the  meaning  of  j]J^^ 
the  parties  to  have  been,  strict  legal  damages.  v. 

A  tender  of  the  costs  at  law  had  been  made.  bakes. 

Mr.  T,  C.  Pinckney,  on  the  part  of  the  complainant. 
Mr.  darkson^  for  the  defendant. 

Thb  Vicb-Chancellor  : — The  great  point  in  this  cause  ^^^??^  ' 
is»  whether  ti)e  five  thousand  dollars,  stipulated  to  be  paid 
for  any  violation  of  the  agreement,  is  in  the  nature  of  a  pen- 
alty or  to  be  understood  as  liquidated  damages?  The 
words  are  "  for  any  violation  of  this  agreement  or  any  part 
thereof,  the  parties  hereby  mutually  agree  to  forfeit  and 
pay  to  each  other  the  sum  of  five  thousand  dollars  as  liqui- 
dated damages,  to  be  paid  by  the  party  who  shall  violate 
this  agreement  or  any  part  thereof  to  the  other  party.^ 

If  this  be  a  penalty  introduced  only  for  the  purpose  of 
securing  a  performance  of  the  covenants,  then  all  that  either 
party  can  recover  for  a  non-performance  or  breach  is  the 
actual  damage  sustained,  and  this  would  be  the  result  in  a 
court  of  law  as  well  as  here.  But  if  it  enter  into  and  form 
a  part  of  the  contract  to  pay  so  much  money  as  a  fixed  and 
ascertained  amount  for  any  violation  of  the  articles  of  agree- 
ment, then  neither  this  court  nor  a  court  of  law  can  have 
any  right  to  interfere  with  it. 

It  is  to  be  observed,  that  the  contract  provides  for  the 

performance  of  a  number  of  things  on  both  sides — some  of 

greater  and  others  of  less  importance — and  the  nou-perform- 

ance  of  any  one  act  wiihln  the  time  specified  would  be,  in 

terms,  a  violation  of  the  agreement  and  subject  the  delin* 

quent  party  to  the  payment  of  the  whole  sum  of  five  thon- 

sand  dollars  damages.     There  might  be  a  trifling  omission 

producing  no  actual  injury  or  inconvenience :  and  yet  the 

aame  consequence   would  follow  as  if  the  loss  or  damage 

virere  sustained  to  thousands  of  dollars.     In  such  cases  the 

rule  appears  to  be  established,  to  consider  the  sum,  stated 

->    be   paid   upon   a   breach,  af?  a  penalty  ;  but  where  it  is 
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the  complainant  a  warrantee  deed,  with  full  covenants,  fur 
the  said  premises,  free  and  clear  of  all  incumbrances,  except 
the  said  bond  and  mortgage  held  by  Mr.  Lenox — and  which 
bond  and  mortgage  were  to  be  taken  up  and  cancelled  by 
the  complainant  on  receipt  of  the  deed  or  as  soon  as  the 
said  Lenox  or  his  assigns  should  require  payment  and  a  new 
bond  and  mortgage  given,  if  necessary,  by  the  said  com- 
plainant to  the  said  Lenox  or  his  assignee.  If  said  Lenox 
should  not  require  payment  previous  to  the  first  day  of 
June  then  next,  the  same  was  not  to  be  left  outstanding  and 
uncancelled  of  record  after  that  date.  And  between  the 
last  mentioned  time  and  the  sixth  of  December,  the  said 
complainant  was  at  liberty  to  have  carpenters  and  masons 
to  repair  and  fix,  but  not  to  make  alterations.  Jackson  was 
also  to  have  the  premises  insured.  For  any  violation  of 
the  said  agreement  or  any  part  thereof  the  parties  mutually 
agreed  "  to  forfeit  and  pay  to  each  other  the  sum^of  five 
thousand  dollars  as  liquidated  damages,  to  be  paid  by  the 
party  who  should  violate  the  said  agreement  or  any  part 
thereof.' 

On  the  sixth  day  of  December  one  thousand  eight  hun- 
dred and  thirty-one,  the  complainant  paid  the  defendant  four 
thousand  seven  hundred  and  fifty  dollars ;  and  received  a 
deed  executed  by  the  defendant  and  his  wife.  The  mort- 
gage held  by  Mr.  Lennox  was  not  redeemed  or  exchanged 
within  the  time  stipulated  by  the  agreement ;  and  this  was 
the  cause  of  the  present  action.  There  did  not  appear  to 
have  been  any  wilful  delay  on  the  part  of  the  complainant. 

The  bill  was  filed  for  a  perpetual  injunction  staying  pro- 
ceedings at  law  upon  the  agreement  and  that  the  latter 
might  be  delivered  up  and  cancelled  and  the  defendant  pay 
the  costs  of  the  suit  at  law ;  and  for  further  relief. 

It  appeared  that  the  attorney,  when  drawing  up  the  agree- 
ment, asked  what  amount  of  damages  he  should  put  in, 
when  the  defendant  said  three,  four  or  five  thousand  dollars 
and  that  the  complainant  rejoined,  "  yes — five  or  ten  thou- 
sand dollars — any  sum  Mr.  Baker  is  willing  I  agree  to.  I 
am  willing  to  pay  any  amount  if  I  don't  fulfil  it  on  my  part 
and  Mr.  Baker  must  do  so  on  his  part." 
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The  complainant  alleged  the  intention   to  have   been  a       ^^^• 

penalty,  while  the  defendant  insisted   upon  the  meaning  of  ,*][^^^ 
the  parties  to  have  been,  strict  legal  damages.  «. 

A  tender  of  the  costs  at  law  had  been  made.  bake«. 

Mr.  T.  C.  Pinckney,  on  the  part  of  the  complainant. 
Mr.  Clarkson,  for  the  defendant. 

Thb  Vice-chancellor  : — The  great  point  in  this  cause  ^T?^  ^' 
is,  whether  tlie  five  thousand  dollars,  stipulated  to  be  paid 
for  any  violation  of  the  agreement,  is  in  the  nature  of  a  pen- 
alty or  to  be  understood  as  liquidated  damages?  The 
words  are  "  for  any  violation  of  this  agreement  or  any  part 
thereof,  the  parties  hereby  mutually  agree  to  forfeit  and 
pay  to  each  other  the  sum  of  five  thousand  dollars  as  liqui- 
dated damages,  to  be  paid  by  the  party  who  shall  violate 
this  agreement  or  any  part  thereof  to  the  other  party." 

If  this  be  a  penalty  introduced  only  for  the  purpose  of 
securing  a  performance  of  the  covenants,  then  all  that  either 
party  can  recover  for  a  non-performance  or  breach  is  the 
actual  damage  sustained,  and  this  would  be  the  result  in  a 
court  of  law  as  well  as  here.  But  if  it  enter  into  and  form 
a  part  of  the  contract  to  pay  so  much  money  as  a  fixed  and 
ascertained  amount  for  any  violation  of  the  articles  of  agree- 
ment, then  neither  this  court  nor  a  court  of  law  can  have 
atny  right  to  interfere  with  it. 

It  is  to  be  observed,  that  the  contract  provides  for  the 
performance  of  a  number  of  things  on  both  sides — some  of 
greater  and  others  of  less  importance — and  the  non-perform- 
ance of  any  one  act  within  the  time  specified  would  be,  in 
terms,  a  violation  of  the  agreement  and  subject  the  deiin* 
quent  party  to  the  payment  of  the  whole  sum  of  five  thou- 
sand dollars  damages.  There  might  be  a  trifling  omission 
producing  no  actual  injury  or  inconvenience :  and  yet  the 
same  consequence  would  follow  as  if  the  loss  or  damage 
were  sustained  to  thousands  of  dollars.  In  such  cases  the 
rule  appears  to  be  established,  to  consider  the  sum,  stated 

->   be   paid  upon  a   breach,  as  a  penaltv ;  but  where  it  is 
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agreed  that  if  the  party  fail  to  perform  a  particular  thing, 
then  such  a  sum  shall  be  paid  by  him,  baviog  reference  to 
the  particular  act,  the  Don.performance  of  which  is  thus  to 
be  compensated  for,  there  the  sum  stated  will  be  treated  as 
the  amount  of  damages  already  liquidated.  This  principle 
was  laid  down  by  Healh  J.  in  Astley  v.  Weldon,  2  Bos.  & 
P.  346,  when  Lord  Eldon  presided  in  the  Common  Pleas ; 
and  it  has  been  approved  and  acted  upon  repeatedly  since. 
In  Kemble  v.  Farron,  6  Bing.  141,  the  words  used  in  the 
agreement  were  as  precise  and  explicit  as  they  could  be  to 
show,  not  only  affirmatively  that  the  sum  of  one  thousand 
pounds  should  be  taken  as  liquidated  damages,  but  negative- 
ly also  that  it  should  not  be  considered  a  penalty  or  in  the 
nature  thereof—and  yet,  upon  the  principle  above  stated,  on 
the  authority  of  Astley  v.  Weldon,  Ch.  J.  Tindal  held,  and  it 
was  the  unanimous  opinion  of  the  court,  that  as  the  agree- 
ment contained  various  stipulations  of  various  degrees  of 
importance  and  the  clause  fixing  the  sum  was  general  and 
applied  to  the  whole,  it  must  be  considered  in  the  nature  of 
a  penalty  and  could  not  be  deemed  liquidated  damages,  un- 
less the  agreement  had  specified  the  particular  stipulations 
to  which  the  sum  fixed  upon  as  damages  was  to  apply.  In 
Lowe  v.  Peers,  4  Burr.  2225 ;  Reillt/  v.  Jones,  1  Bingh.  302 ; 
Barton  v.  Glover,  Holt's  N.  P.  Cas.  43  ;  Farrant  v.  Olmius, 
3  Barn,  ii  Aid.  692,  and  Crisdee  v.  Bolton,  3  Carr.  &  P. 
240,  the  contracts  had  either  one  specific  object  or  the  agree- 
ments for  liquidated  damages  were  all  confined  to  some  spe- 
cific breach.  In  Davis  v.  Penton,  6  Barn.  &  Cress.  216, 
the  agreement  was  for  the  sale  of  a  good  will  of  a  business, 
with  a  variety  of  special  provisions  inserted  in  the  agree- 
ment, and  then  this  clause  ^*  and  for  the  true  performance, 
each  party  binds  himself  to  the  other  in  the  penal  sum  of 
five  hundred  pounds  to  be  recovered  for  any  breach  of  the 
ligreement  in  any  court  or  courts  of  law  as  and  by  way  of 
liquidated  damages."  Here,  the  court  said,  it  could  not  be 
both  penalty  and  liquidated  damages  ;  and  Bayley  J.  ob- 
served :  "  we  must  look  at  all  parts  of  the  instrument,  in 
order  to  ascertain  whether  it  was  the  intention  of  the  par- 
ties that  the  five  hundred  pounds  should  be  a  penalty  or 
liquidated  damages."    Now,  where  the  sum  which  is  to  b- 
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the  security  for  the  performance  of  an  agreement  to  do  se- 
veral acts  will,  in  cases  of  breach  of  the  agreement  be,  in 
some  instances,  too  large  and  in  others  too  small  a  compen- 
sation for  the  injury  thereby  occasioned,  the  sum  is  to  be 
considered  a  penalty.  Holroyd  J.  expresses  himself  to  the 
same  effect;  and  Mr.  Justice  Littlcdale  remarks :  "Since 
the  statute  8  and  9  Will.  3,  parties,  in  framing  agreements, 
have  frequently  changed  the  word  penalty  for  liquidated 
4lumageSf  but  the  mere  alteration  of  the  term  cannot  alter 
the  nature  of  the  thing  ;  and  if  the  court  see,  upon  the  whole 
agreement,  that  the  parties  intended  the  sum  to  be  a  penalty, 
they  ought  not  to  allow  one  party  to  deprive  the  other  of  the 
benefit  to  be  derived  from  the  statute." 

These  are  the  principles  upon  which  the  English  Common 
Law  Courts  have  dealt  with  this  question;  and  it  is  quite 
apparent  that  the  inclination  there  is  in  favor  of  construing 
a  sum  specified  to  be  paid  upon  any  breach  of  the  contract 
rather  as  mere  form  than  conventional.  A  note  from  the 
pen  of  the  reporter,  in  5  Cowen,  150,  contains  some  very 
valuable  hints  on  this  subject,  corresponding,  in  principle, 
witn  the  views  which  the  judges  in  England  have  since  taken 
in  several  of  the  cases  above  referred  to;  and  in  addition 
to  all  this,  I  think  the  case  o(  Dennis  v.  Cummins,  3  J.  Ca. 
297,  from  its  analogy,  is  nn  authority  for  considering  the 
present  a  case  of  a  penalty.  There,  the  covenant  was  that 
in  case  either  party  failed  to  fulfil  the  agreement,  the  party 
faiKng  to  perform  should  forfeit  and  pay  to  the  other  the 
sum  of  two  thousand  dollars  as  damages  ;  and  the  Supreme 
Court,  judging  from  the  whole  instrument  and  the  nature  of 
the  transaction,  construed  the  sum  to  be  a  penalty  and  no- 
thing more.  Here,  the  like  words  were  used — "forfeit  and 
pay  "so  much;  and  whether  as  "  damages  **  or  as  "Jiqui-' 
Hated  damages "  can  make  little  or  no  difference  in  the 
meaning  and  certainly  not  enough  to  justify  an  entirely  dif- 
ferent legal  construction  of  the  expressions. 

Some  reliance  is  placed  upon  the  evidence,  which  it  is 
said  the  defendant's  answer  furnishes,  of  the  parties  mutual 
understanding  at  the  time  of  reducing  their  agreement  to 
writing,  namely,  that  the  sum  inserted  was  not  a  mere  pen- 
alty, but  an  amount  acttinlly  agreed  to  be  paid  as  damages 
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1836.  ju  ^ji^j^  q{  g^uy  breach  of  the  agreement.  The  answer  gives 
lACKBOK  ^  conversation  which  took  place  at  the  time  ;  and  the  sug- 
9.  gestion*  to  insert  something  by  way  of  damages  for  breach 
of  the  agreement,  appears  to  have  come  from  the  person 
employed  to  write  it  and  wliile  he  was  in  the  act  of  doing 
so— and  there  is  nothing  to  sliow  that  the  parties  had  pre- 
viously, in  their  negociation  or  in  settling  the  terms  of  the 
contract,  thought  of  the  matter.  The  answer  states,  that 
when  it  was  asked  if  there  were  to  be  any  damages  for  vio- 
lating the  agreement,  each  party  replied  '*  yes ;"  and  on 
again  enquiring  what  amount  should  be  inserted*  the  defen- 
dant said  '*  three,  four  or  five  thousand  dollars,''  and  the 
complainant  said,  *'  yes,  five  or  ten  thousand  dollars — any 
sum  Mr.  Baker  is  willing  I  agree  to— I  am  willing  to  pay 
any  amount  if  I  don't  fui/il  it  on  my  part  and  Mr.  Baker 
must  do  so  on  his  part'" — and  then  the  writer  put  in  the  sum 
of  five  thousand  dollars,  'i  his,  to  my  mind,  does  not  look 
much  like  liquidated  damages — or  adjusting  or  settling  an 
amount  of  damages,  wlien  it  was  a  matter  of  perfect  indif- 
ference to  the  parties  whether  the  sum  should  be  three  thou, 
sand  or  ten  thousand  dollars;  and,  however  it  may  appear 
in  words,  it  comports  much  better  with  the  manner  in  which 
thai  clause  happened  to  be  inserted  in  the  agreement  to  give 
to  it  the  character  of  mere  form  than  of  absolute  substance. 
There  is,  besides,  some  testimony  to  show  that  the  parties 
bad  not  any  very  distinct  idea  beyond  that  of  its  beiog  a 
peoalty,  for  they  spoke  of  it  afterwards  as  a  penalty  which 
the  complainant  was  under  to  get  up  the  outstanding  mort- 
ff^ge  which  had  been  given  by  the  defendant.  I  think  it  is 
to  be  considered  in  no  other  light. 

The  next  question  then  is,  whether  the  complainant  is 
entitled  to  any  and  what  relief  in  this  court  ?  In  the  suit 
at  law,  which  this  bill  was  filed  to  restrain,  the  question  of 
penalty  or  liquidated  damages  could  as  well  be  determined 
there ;  and  in  suits  for  penalties,  courts  of  law  permit  plain- 
tiffs  to  recover  no  more  than  their  actual  damage.  Still, 
the  complainant,  b^ing  sued  at  law,  had  a  right  to  resort  to 
this  court  for  an  injunction  and  for  relief  against  the  penalty; 
and  this  court  having  jurisdiction,  can,  where  it  is  necessary, 
ascertain  the  damages  by  an  issue  ol  quantum  damnificatus : 
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Shman  v.  Wcdter,  1  Bro.  C.  C.  418,  or  can  ascertain  the  da- 
mages by  reference  to  a  master.  At  most,  the  damages 
would  seem  to  be  merely  nominal — no  other  breach  of  the 
contract  is  alleged  than  the  mere  delay  (until  about  the  first 
of  September)  in  taking  up  the  bond  and  mortgage  which 
the  defendant  had  given  and  which  the  complainant  had 
assumed  to  pay  and  discharge  by  the  first  day  of  June  pre- 
ceding, and  from  which  delay  the  defendant  sustained  no 
perceivable  actual  injury  or  inconvenience.  I  consider  the 
defendant  was  clearly  wrong  in  taking  the  ground,  as  de- 
clared by  his  attorney,  that  he  meant  to  exact  every  cent 
of  that  five  thousand  dollars  as  damages  and  by  refusing  to 
discontinue  the  suit  at  law  on  tender  of  his  costs.  The 
complainant  appears  to  have  been  willing  also  to  pay  any 
damages  which  the  defendant  or  his  attorney  could  poitit 
out  he  had  sustained.  Hence,  I  am  of  opinion  this  contro- 
versy should  not  have  been  prolonged. 

If  the  defendant  desire  it,  I  will  direct  a  reference  to 
give  him  an  opportunity  of  proving  the  damages,  if  any, 
which  he  has  actually  sustained ;  and  all  further  directions 
can  then  be  reserved  until  the  master's  report  comes  in : 
but  further  proceedings  will  probably  be  at  the  peril  of  costs 
against  the  defendant.  If  he  now  chooses  to  waive  bis  pre- 
tension to  damages,  I  shall  at  once  decree  a  perpetual  in- 
junction  against  any  further  proceedings  at  law  for  breach 
of  the  covenant ;  and  leave  each  party  to  bear  his  own 
costs. 
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1835. 


IN  TRK  MAT. 

TER  CF  OAK' 

LEY. 


In  the  mailer  of  the   pelition  of  Oakley  aod  others. 


A  party  was  interested  in  a  bond  and  mortgage.  D.  gave  a  power  of  attorney  to  B.  in 
]82l.,  to  receive  the  amoaiit  coming  10  him  whenever  the  mortgage  should  be  paid  off 
and  to  pay  himself  monies  due  and  other  parties  designated  and  to  whom  he,  (D.) 
was  also  Indebted :  Hkld,  that  the  statute  of  limitations  did  not  run  against  the  debts 
and  thai  these  creditors  were  Justified  in  waiting  until  the  mongage  was  paid  off— nor 
was  payment  to  l>e  presumed  from  lapse  of  time. 

Where  a  power  of  attorney  is  given  to  pay  the  debt  of  another  who  holds  a  f  romisiory 
note,  such  debt— after  lapse  of  time — will  be  valid,  although  the  note  may  not  be  forth 
coming.    There  has  been  substituted  security. 

A  mortgage  is  made  to  a  church ;  and  a  person,  interested  in  the  mortgage  money,  selli 
his  interest  in  it  to  a  trustee  of  the  church :  Such  trustee  can  only  charge  against  the 
church  the  amount  he  paid  for  it.  He  must,  as  to  the  rest,  be  considered  as  having 
acted  for  his  church. 


June  23c2. 
1835. 

StattUeof 
limitations. 
Power  of  aU 
tomeyiopay 
a  debt. 
Trustee. 


On  the  fifth  day  of  April  one  thousand  eight  hundred  and 
twenty-four,  the  Abyssinian  Baplist  Church  executed  a  bond 
and  mortgage  to  Joseph  Warren  Brackett  and  Samuel 
Lewis,  for  securing  one  thousand  seven  hundred  and  sixty- 
eight  dollars  and  seventy-six  cents.  (This  was  made  sub- 
ject to  a  prior  mortgage  for  three  thousand  five  hundred 
dollars  executed  by  the  church  to  John  Rankin  and  Lelitia 
Van  Vechten,  in  trust  for  the  estate  of  John  Van  Vechten, 
deceased.) 

A  declaration  in  writing  was  executed  under  the  hands 
and  seals  of  the  said  Joseph  Warren  Brackett  and  Samuel 
Lewis,  showing  they  were  only  trustees  and  not  mortgagees 
in  fact  and  that  the  mortgage  monies  in  the  mortgage  to  them 
were  the  proper  monies  of  the  persons  and  in  the  amounts 
following,  namely,  Richard  Deane  nine  hundred  and  seven- 
ty-five dollars  and  seventy-six  cents,  Henry  Dennis  one 
hundred  and  fifty-four  dollars,  John  Anderson  two  hundred 
and  thirty.one  dollars,  Samuel  Lewis  sixty-one  dollars, 
Benjamin  Smith  one  hundred  and  twenty-five  dollars,  Jesse 
Davis  one  hundred  dollars,  Mary  Jackson  thirty  dollars  and 
fifty  cents,  Jane  How  twenty  dollars  and  fifty  cents,  Diana 
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Berry  fifteen  dollars  and  twenty-five  cents  and  Grace  Mer-       1885. 
rick  fortv-five  dollars  and  seventy-five  cents.  ^^^v-^^ 

On  the  thirty- first  day  of  December  one  thousand  eight  ij,eu  qf  oak- 
hundred  and  twenty-four,  Richard  Deane,  one  of  the  cestuis  ley. 
que  trust  of  the  mortgage,  being  indebted  to  the  said  Joseph 
W.  Brackett  and  others,  executed  a  power  of  attorney  in 
favour  of  Brackett,  empowering  him  to  control  and  dispose 
of  the  bond  and  mortgage  aforesaid  and  thereout  pay  him- 
self, then  to  pay  one  Alexander  De  Regulus  two  hundred 
dollars,  with  interest,  and  for  which  the  said  Regulus  then 
held  his  note,  also  to  pay  Thomas  Ritchie  two  hundred  and 
twenty  dollars,  and  to  hold  the  balance  to  his,  the  said 
Deane's,  own  order. 

Joseph  W.  Brackett  afterwards  died,  having  made  his 
will,  whereby  he  appointed  Daniel  Oakley,  William  P. 
Hawes,  Benjamin  Clark  and  his  widow  executors  and  ex- 
ecutrix— but  Mess.  Oakley  and  Hawes  alone  qualified. 

Samuel  Lewis,  the  other  trustee  in  the  mortgage,  died, 
leaving  his  widbw  him  surviving. 

In  consequence  of  the  deaths  of  Brackett  and  Lewis, 
there  was  no  one  to  execute  the  trusts  of  the  bond  and 
mortgage. 

Richard  Deane  died  in  foreign  parts.  Benjamin  Smith, 
another  of  the  cestuis  que  trust,  died,  having  made  his  will 
and  appointed  Thomas  L.  Jennings  his  executor. 

Jesse  Davis,  another  of  the  cestuis  que  trust,  was  also 
dead,  and  his  widow  was  his  administratrix — and  the  said 
Thomas  L.  Jennings  was  her  agent  and  attorney. 

Grace  Merrick,  a  cestui  que  trust,  had  died,  but  prior 
thereto  all  her  interest  in  the  bond  and  mortgage  had  been 
purchased  by  the  said  Thomas  L.  Jennings.  It  appeared 
that  Jennings  was  one  of  the  trustees  of  the  church. 

Mary  Jackson,  a  cestui  que  trust,  was  alive  and  had  mar- 
ried Manich  Francis.  Jane  How  also  was  alive,  now  the 
wife  of  Anthony  Lane.  Diana  Berry  was  dead ;  and  had 
left  a  daughter.  Jane  Dennis  was  residing  in  New- York. 
And  Henry  Dennis,  the  remaining  cestui  que  trust,  had  been 
absent  for  five  years  and  was  supposed  to  be  dead. 

All  the  above  facts  were  detailed  in  a  petition,  presented 
by  Daniel  Oakley,  William   P.   Hawes  and   Thomas  Jen- 
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1895.       niDgs ;  and  which  petilion  prayed  the   appointment  of  a 
trustee  in  the  place  of  Joseph   W.  Brackett  and  Samuel 
Lewis  deceased,  for  the  purpose  of  collecting  the  amount 
UY.       due  upon  the  bond  and  mortgage  and  to  distribute  the  pro- 
ceeds, d&c. 

A  reference  was  had  under  this  petition ;  and  Philo  T. 
Rugglesy  Esquire,  was  appointed  the  trustee. 

The  solicitor  for  the  Church  then  proposed  that  if  the 
newly  appointed  trustee  would  consent  to  a  reference  to  a 
master  to  take  proof  of  the  amounts  actually  due  to  the 
several  parties  interested  in  the  mortgage,  the  amounts 
should  be  paid  without  a  resort  to  foreclosure.     The  tmstee 
thereupon  presented  a  petition  for  the  direction  of  the  court ; 
when  an  order  was  made  to  take  proofs  accordingly.     The 
reference  had  been  had ;  the  master  reported  in  favor  of  the 
claims  of  Brackett's  executors,  of  Kegulus,   of  Benjamia 
Smith.  Jesse  Davis  and  Grace  Merrick  and  also  in  favor  of 
some  other  of  the  cestuis  que  trust.     The  administrators  of 
Deane  appeared  before  the  master  and  contested  the  claims 
of  Brackett's  executors  and  of  Regulus ;  and  took  exceptious 
to  the  report  on  account  of  their  allowance.    The  church 
also  excepted  to  the  allowance  to  Jennings,  as  the  represent- 
ative of  Grace  Merrick,  of  more  than  the  amount  he  actually 
paid  for  her  interest. 

Mr.  /•  Miller^  for  the  administrators  of  Dean  and  in 
support  of  the  exceptions. 

Mr.  James  Smithy  for  the  Abyssinian  Church. 

Mr.  HaweSi  contra. 

j)^eember  8.  T^^^  Vicb-Chahcbllok  : — The  evidence  is  sufficient  to 
warrant  the  master's  report  of  the  amount  due  to  the  execu- 
tors of  Brackett  as  against  the  administrators  of  Kicbard 
Dean.  The  power  of  attorney  executed  by  Deane  to  Brack- 
ett is  a  power  coupled  with  an  interest  and  a  trust  is,  at 
the  same  time,  created  for  the  purposes  therein  specified. 
It  has  reference  to  the  security  and  payment  of  any  monies 
then  due  when  the  bond  and  mortgage  should  be  paid  ofi*- 
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*rhe  power  operates  as  an  assignment  of  his  interest  in  1836. 
the  bond  and  mortgage  for  the  purpose  of  securing  any  debt 
or  demand  then  existing  in  favor  of  Brackett,  as  well  as 
any  that  might  afterwards  accrue  to  him,  and  also  for  the  i,by. 
purpose  of  paying  the  speciflc  debts  owing  by  him  to 
Regulus  and  Ritchie  when  the  money  should  be  received  on 
the  bond  and  mortgage  from  the  church.  A  court  of  equity, 
under  such  circumstances,  cannot  permit  the  statute  of 
limitations  to  be  set  up  in  bar  of  the  demands.  Nor  is  the 
presumption  of  payment  to  be  raised.  A  means  of  payment 
being  provided^  through  the  medium  of  the  power,  out  of 
the  mortgage,  the  creditors  might  wait,  relying  upon  the 
security,  until  the  mortgage  should  be  paid  off,  without 
incurring  the  danger  of  presumption  from  the  lapse  of 
time.  There  is  enough  in  this  case  to  repel  the  presumption 
of  payment.  The  burthen  of  proof  is  upon  Dean  and  his 
representatives  to  show  payment,  provided  payment  of 
these  demands  has  been  made. 

With  respect  to  the  note  which  Regulus  held  for  two 
hundred  dollars  and  not  now  produced,  it  may  well  be 
supposed  it  was  given  up  when  the  power  of  attorney  was 
executed — there  would  be  no  necessity  for  holding  the  note 
any  longer.  The  power  provides  for  the  payment  of  a 
specific  amount,  with  interest,  if  required ;  and  it  may  be 
considered  a  substituted  security  and  the  note  no  longer  of 
any  consequence.  Hence,  no  presumption  of  payment  of 
the  note  is  to  be  drawn  from  the  circumstance  that  this 
note  is  not  now  produced.  For  these  reasons,  1  am  of 
opinion  the  exception^  taken  by  the  administrators  of  Dean 
must  be  overruled. 

As  to  the  one  exception  taken  by  the  Church  in  respect 
to  the  allowance  to  Jennings,  as  assignee  of  Grace  McVrick» 
of  forty-five  dollars  and  seventy-five  cents :  this  is  well 
taken.  Jennings,  being  a  trustee  of  the  Church  and  having 
bought  up  this  demand  for  twenty  dollars,  which  is  thecon<* 
sideration  expressed  in  the-  assignment,  can  charge  the 
Church  no  more  than  he  paid  for  it.  Any  benefit  from  thia 
bargain  belongs  to  the  Church,  in  whose  behalf  he  mus| 
be  considered  as  having  acted.     This  exception  is  allowed, 
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1835. 


GIBBS 
HBBSCAVD. 


Gibes  v.  Merhaud. 


A  Mirety  ia  «  bond  caanot  htre  a  writ  of  ne  extmt  afainrt  th«  priodpal  ■•  luctdcntal  tv 

relief. 
6.  bad  become  rarety  that  M.,  a  captain  of  a  vessel  sailing  from  Tarin  Island,  wovld  aot 

take  any  slave  away.    A  slave  was  found  on  board  bis  vese^l  after  eailiog  fvr  New 

York.  G.  filed  liis  bill  to  be  protected  as  surety  and  for  a  writ  of  »e  es««t.   AUko«ch  iba 

writ  teaed,  it  was,  on  motion,  dlscbaif  ed. 


June23f 
1835. 

Ne  exeat. 
Surety. 


The  complainant,  George  Gibbs  Junior,  resided  in  Toiks 
Island,  a  territory  belonging  to  the  King  of  Great  Britain; 
and  the  defendant  Hypolite  Mermaud  was  the  master  of  the 
brig  Felix,  which  had  sailed  from  Turks  Island  for  the  port 
of  New  York. 

It  appeared  by  the  bill  that  the  complainant,  as  surety, 
with  the  defendant  as  principal,  had  executed  a  bond  to  the 
King  of  Great  Britain,  in  the  sum  of  one  thousand  pounds, 
conditioned  that  the  said  brig  Felix  should  not,  at  her  depar- 
ture from  Turks  Island  or  from  any  other  island  or  key 
within  the  British  government,  carry  out  any  servant  or 
slave,  without  leave  of  the  master  or  owner  or  person  having 
charge  of  the  same  first  had  and  obtained  in  writing ;  That 
she  had  on  board  a  slave,  who  had  obtained  his  liberty  in 
the  city  of  New  York ;  That  thereby  the  complainant  had 
become  liable  as  such  surety ;  and  that  the  defendant  was 
about  sailing  in  the  brig  from  the  port  of  New  York  to  some 
port  in  Cape  Breton,  and  did  not  intend  to  return  to  New 
York.  Prayer,  that  the  defendant  might  be  decreed  to  ex- 
onerate the  complainant  as  such  surety,  by  paying  into  this 
court  the  amount  of  the  debt  incurred  by  the  forfeiture  of 
the  bond  for  the  security  of  the  complainant  or  might  be 
decreed  to  give  him  adequate  security  that  the  same  should 
be  paid  and  the  complainant  held  harmless  and  indemnified; 
and  for  a  writ  of  ne  exeat. 
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The  writ  issued ;  and  a  motion  was  now  made  to  dia-  1835, 

charge  it.    For  this  purpose,  affidavits  were  read  which  ^^^ 

showed  that  the  slave  had  secreted  himself  on  board  the  v. 

brig,  and  the  defendant  was  not  aware  of  his  being  in  the  xsiuiAfrp. 
vessel  until  she  was  at  sea  and  when  it  was  too  late  to  return 
the  slave. 

Mr.  JP.  B.  Cutting,  for  the  defendant 

Mr.  E.  Paine,  for  the  complainant. 

The  Vice-chancellor  : — Upon  the  authority  of  the  cases  June  M. 
collected  in  1  Hovcnden's  Supp.  352,  (n.  3,)  a  writ  of  ne  exeat 
can  issue  only  where  there  is  a  money  demand,  as  a  debt 
due  which  can  be  verified  positively  by  affidavit  or  in  a 
matter  of  account  upon  belief  as  to  the  balance.  A  surety 
may  have  relief  in  this  court,  in  some  cases,  against  his  prin» 
cipal,  where  the  debt  has  become  due,  by  compelling  the 
principal  to  discharge  the  debt  in  exoneration  of  the  surety. 
The  cases  of  Ranelagh  v.  Hayes,  1  Vern.  189;  Antrobus  v. 
Davidson,  3  Meriv.  569,  are  to  this  effect :  but  how  is  the 
court  to  decree  payment  in  this  case  ?  to  whom  is  the  pay- 
ment to  be  made  ?  and  where  is  the  creditor  who  is  to  receive 
it.  Neither  the  king  in  person,  nor  the  officers  of  his  gov- 
ernment can  be  compelled  to  come  to  this  court  for  the  mo- 
ney. Even  if  an  effectual  mode  of  relief  could  be  devised, 
it  does  not  follow,  according  to  the  English  practice,  that  a 
writ  of  ne  exeat  is  incidental  to  that  relief.  The  parties  are 
both  subjects  of  the  king  of  Great  Britain ;  and  the  complain- 
ant must  be  satisfied  if  the  same  rules  are  applied  which 
would  govern  the  decision  of  this  motion  were  they  before 
an  English  court  of  chancery. 

The  motion  to  discharge  the  writ  is  therefore  granted. 
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1835. 


IN  THB 

MATTBB  OF 

HOWB. 


Id  the  matter  of  Howe,  infants. 


Where  erediton  apply  for  payment  of  their  debts  out  of  a  fand  and  children  aie  I 
ed  In  it,  a  guardian  ad  litem  will  be  appointed  for  them  to  appear  before  the  mtfterto 
aeniUnize  the  creditors'  claims  and  protect  their  rights. 

Creditors  applying  to  prore  their  debts  against  a  testator's  estate,  are  to  be  allowed  aD 
costs  incident  to  it  out  of  the  fund. 

Mode  ptmued  by  the  master  in  taJdng  proof  from  the  creditors ;  note  (a). 


Practice, 
Infant, 
Debtor  and 
Creditor. 


Auguti  18,  .  ^  guie  of  infant's  real  estate  had  taken  place,  for  the  pur- 
pose of  paying  debts  ;  and  the  amount  of  the  sale  had  been 
brought  into  court.  Upon  an  application  for  an  order  of 
reference  to  a  master  to  take  proof  of  debts.  The  Vicb- 
Chancellob  considered  there  ought  to  be  a  guardian  ad 
^J^55j^  ^  litem  for  the  children,  in  order  to  protect  them  from  impro- 
Ettem.  per  charges  by  the  creditors.    The  following  order  was 

Co$t8.  entered : 

'*  It  is  ordered^  that  it  be  referred  to  William 
Van  Wyck,  Esquire,  one  of  the  Masters  of  this 
Court,  to  take  proof  of  the  debts  due  by  the  said 
Jedediah  Howe,  deceased,  and  that  the  said  Master 
do  cause  notice  to  be  given  daily  for  three  weeks 
in  one  of  the  public  newspapers  published  in  the 
city  of  New  York  and  once  a  week  for  three  weeks 
'  in  the  state  paper,  for  all  creditors  of  the  said  in- 
testate to  come  in  before  him  and  prove  their  re- 
spective debts  and  that  he  fix  a  peremptory  day 
for  that  purpose ;  and  such  of  them  who  shall  not 
.  cOTfie  in  before  the  said  Master  and  prove  their 
debts  by  the  time  so  to  be  limited  are  to  be  ex- 
cluded from  the  benefit  of  this  decree.    And  it  is 
further  ordered  that  C.  E.  Esquire,  one  of  the  soli- 
citors of  this  court  be  and  he  is  hereby  appointed 
guardian  ad  litem  for  the  said  infants,  to  attend  be- 
fore the  said  Master  in  their  behalf  and  ))rotect 
their  rights  herein ;  and  that  the  said  Master  do 
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report  with  all  convenient  speed — and  all  further       1885. 
directions  are  reserved  until  the  coming  in  of  the      ^T^!^ 
^aid  report."(a)  katthr  op 

HOWB. 


Upon  the  coming  in  of  the  master's  report,  the  guardian  October  24. 
(id  litem  suggested,  whether  the  creditors,  who  had  obtained 
the  reference,  ought  not  to  bear  the  whole  of  the  costs  of  it; 
and  cited  Bennett's  Master,  65,  where  he  says,  "Every 
creditor  establishes  his  claim  at  his  own  expense."  But 
Ths  Yice-Chanceli^r  decided  that  the  fund  in  court  must 
bear  the  expenses  of  the  master,  guardian  (id  litem  and  soli- 
citor of  the  creditors. 


(a)  A  quettion  orote  before  the  master  upon  this  reference  tm  to  the  mode 
in  which  the  creditors  should  prove  their  debts :  when  he  adopted  the  course 
directed  by  the  R.  R.  upon  claims  presented  to  an  executor  or  administra- 
tor (2  R.  S.  88,  ^  35.)  "  Upon  anj  claim  boin^  presented  against  the  estate 
of  any  deceased  person,  the  executor  or  administrator  may  require  satisfao- 
tory  vouchers  in  support  thereof  and  also  the  affidavit  of  the  claimant  that 
such  claim  is  justly  due,  that  no  payments  have  been  made  thereon,  and 
that  there  are  no  offsets  against  the  same  to  the  knowledge  of  snch  claim- 
ant.'* And  it  is  presumed  there  can  bo  no  particular  objection  to  this  course 
in  all  general  cases.  It  amounts  to  what  is  required  in  the  English  practice, 
except  where  the  claim  happens  to  be  disputed  ;  and  then  the  creditor  has 
to  answer  written  interrogatories  (settled  by  the  master)  or  depoee  viva 
jBoee  and  witnesses  must  bo  ezamined :  See  BennetVa  Jtfoster,  54. 
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White  v.  Meday  and  another,  executors  of  Leistnkr, 

deceased. 


No  part  of  the  ancient  and  well  established  jurfBdiction  of  the  court  of  Chanctry  can  ke 

destroyed  by  the  assumption  or  grant  of  new  powerf  by  statute  to  courts  of  law; 

it  cannot  be  taken  away,  except  by  I  he  exprem  enactment  of  the  legialature. 
Although,  by  thu  Revised  Statute*,  the  courts  of  law  can  take  cognizance  and  da 

In  cases  of  lost  notes   yet  the  jurifediction  of  Chancery  in  the  like  caaea  ia 

or  affected. 


1835.     '      ^'''  ^^^  ^^^  recovery  of  the  amount  of  a  lost  promissory 
v^^^^w      note,  given  by  John  Christien  Leistner  to  one  James  Andrews 
Jurisdiction,  or  order  on  the  twentieth  day  of  July  one  thousand  eighC 
g^^gf^^  '       hundred  and  thirty-one,  payable  in  ninety  days  after  date, 
for  the  sum  of  three  hundred  dollars.  The  note  was  endorsed, 
before  it  became  due,  by  the  said  Andrews  to  the  complain- 
ant.    The  endorsement  was  made  in  blank  and  for  value 
received.     The  note  was  also  handed,  before  it  became  due, 
to  one  Lewis  Shallcross  by  the  complainant,  in  order  that 
Shallcross  might  procure  the  money  on  it  for  the  complain- 
ant's benefit ;  and  it  was  lost  by  Shallcross  shortly  before 
or  after  it  fell  due. 

Several  demands  had  been  made  of  the  executors  of 
Leistner  for  payment  of  the  amount  with  interest. 

The  evidence  showed,  the  making  of  the  note — and  there 
was  proof  of  his  hand- writing  to  it ;  also,  that  the  com- 
plainant came  into  the  possession  of  it  for  value  received : 
the  loss  of  it ;  and  that  at  the  time  of  commencing  suit, 
the  amount  of  the  note  was  due  to  the  complainant  It 
appeared  also  that  a  bond  of  indemnity  had  been  tendered. 
The  defendants,  being  executors,  denied  all  knowledge 
of  the  existence  of  such  a  note.  And  they  made  two 
points  against  the  complainant's  bill :  L  That  the  com- 
plainant bad  a  full  and  adequate  remedy  in  the  courts  of  law 
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and  ought  to  have  pursued  his  remedy  there ;  and  2.  That 
the  bond  of  indemnity  offered  and  tendered  by  the  complain- 
ant to  the  executors  was  not,  in  point  of  form,  security  or 
9ubstance,  such  as  the  law  required. 

• 

Mr.  Van  Rensselaer^  for  the  complainant. 
Mr.  Pinckney^  for  the  defendants. 

Thb  Vicb-Chancellor  : — The  making  of  the  note  by 
the  testator,  its  negociability  and  the  endorsement  over  by 
Andrews,  th^  payee,  to  the  present  complainant  for  a 
valuable  consideration,  with  its  subsequent  loss  while  it  was 
the  property  of  the  complainant,  are  facts  established  by  the 
testimony  in  the  cause  beyond  contradiction.  The  defence 
set  up  is  that  the  demand  is  of  legal  cognizance  and  can  as 
easily  be  proved  in  a  suit  at  law  as  upon  a  bill  in  this  court, 
no  discovery  from  the  defendants  being  necessary  to  sup- 
port it ;  and  that,  since  the  Revised  Statutes,  a  resort  to  this 
court,  for  the  purpose  of  compelling  the  defendants  to  pay 
the  note  upon  receiving  an  indemnity,  is  entirely  unnecessary 
— and  hence  it  is  contended  this  court  ought  not  to  enter- 
tain the  bill. 

Before  the  Revised  Statutes,  it  was  the  settled  law  of  this 
state  (and  such  is  the  law  in  England)  that  the  owner  of  a 
lost  note  could  not  recover  upon  it  in  an  action  at  law,  pro- 
vided it  were  negotiable  and  endorsed  so  that,  by  possibility^ 
it  might  get  into  the  hands  of  a  third  person  who  would 
have  a  legal  right  to  sue  upon  it :  Rowley  v.  BalU  3  Cowen,. 
303. ;  Mc.  Nair  v.  Gilbert,  3  Wend.  344.  Being  subject 
to  a  future  liability,  it  was  deemed  unjust  to  render  a  judg. 
ment  against  a  defendant  unless  the  note  could  be  produced 
or  shown  to  be  actually  destroyed ;  and  the  court  could  not 
render  a  conditional  judgment  or  require  the  defendant  to 
accept  a  bond  or  other  security  for  his  protection.  Conse- 
quently, a  complainant  was  driven  into  the  court  of  chancery 
for  relief  where  payment  could  be  decreed  conditionally  and. 
when  the  whole  matter  of  indemnity  and  protection  to  the 
defendant  could  be  regulated.  In  order  to  obviate  the 
necessity  of  a  resort  to   equity,  provision  has  been  made 
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1835.  by  the  revised  statutes  to  remedy  the  defect  in  courts  of 
law.  A  plaintiflf  has  now  a  right  to  recover  in  a  suit  at 
law  upon  a  lost  negotiable  note  or  bill  of  exchange  on  proof 
of  its  contents  and  loss,  provided  he  executes  a  bond  in 
double  the  amount  and  .with  a  certain  condition,  prescribed 
by  the  statute,  with  two  sureties,  to  be  approved  by  the 
court  in  which  the  trial  is  had ;  2  R.  S.  406.  §  76.  Thus 
courts  of  law  are  now  just  as  competent  to  exercise  the 
equitable  power  of  taking  security  for  the  defendant's  pro- 
tection as  the  court  of  chancery  ;  and  upon  such  secority 
being  given,  they  are  required  to  render  judgment  for  the 
payment  of  the  note. 

The  question  then  is:  whether,  as  there  is  no  longer 
any  necessity  for  coming  into  the  court  of  chancery  to  en- 
force the  payment  of  lost  notes,  this  court's  jurisdiction 
is  taken  away  or  in  any  manner  restricted  or  impaired  ? 

There  are  many  cases  analagous  in  principle  to  show  that 
this  court  is  not  to  be  ousted  of  its  jurisdiction ;  and  I  think 
it  is  clear  that  what  was  an  exclusive  jurisdiction  in  this 
court  before  the  statute  is  now  merely  a  concurrent  one. 
As  a  general  rule,  the  extension  of  the  jurisdiction  of  courts 
of  law  to  cases  which  formerly  were  subjects  of  equitable 
jurisdiction  exclusively,  has  not  ousted  the  jurisdiction  of 
courts  of  equity.  Thus,  when  courts  of  law  agreed  to 
dispense  with  the  necessity  of  a  profert  in  pleading  in  a  suit 
upon  a  bond  where  a  bond  was  lost  or  could  not  be  produ- 
ced. Lord  Thurlow  held,  that  it  would  not  take  away  the 
jurisdiction  which  had  so  long  prevailed  in  equity  of  giving 
relief  to  the  holder  of  a  lost  bond :  Atkinson  v.  Leonard,  3  Br. 
C.  C.  218 ;  and  see  5  Ves.  238 ;  Toulmin  v.  Price  Ex 
party  Greenway,  6  Ves.  812  ;  Brawnly  v.  Holland^  7  Ves.  19. 
So,  in  Wright  v.  Hunter,  5  Ves.  792,  Sir  William  Grant, 
M.  R.  held  that,  although  actions  between  partners  for  a  con- 
tribution had  then  become  frequent,  which  was  formerly 
always  the  subject  of  a  bill,  it  did  not  aiTect  the  jurisdiction 
of  the  court  of  chancery  in  such  cases  ;  and  in  Kemp  v.  Pry^ 
er,  7  Ves.  249,  Lord  Eldon  emphatically  and  significantly 
asks,  upon  what  principle  can  it  be  said  the  ancient  juris- 
diction of  this  court  is  destroyed  because  courts  of  law  now 


wBin 


VICE-CHANCELLOR'S  COURT.  4»9 

▼ery  properly,  perhaps,  exercise  that  jurisdictioo  which  they       1S95. 

did  noi  exercise  forty  years  ago. 

Again :    in  the  subsequent  case  of  the  East  India  Compaq' 

ny  V.  Boddam,  9  Yes.  463,  Lord  Eldon  entertaineda  bill 

against  the  sureties  in  a  lost  bond  and  decreed  payment  upon 

an  indemnity  being  giireo,  although  by  the  modern  practice 

of  dispensing  with  profert  in  curiae  a  remedy  might  be  had 

at  law  upon  the  bond  :  but  he  holds  the  jurisdiction  of  courts 

of  equity  to  be  much  more  convenient  and  supposes  it  to 

have  been  an  exclusive  jurisdiction,  on  the  ground   of  ai> 

indemnity  being  required  which  courts  of  law  were  not 

familiar  with  and  did   not  know  how  to  manage.    So  it 

would  seem,  from  Lord  Eldon's  observations  in  the  case  last 

cited  and  from  what  has  fallen  from   Lord  Hardwicke  io 

Walmsleyv.  Child,  1  Vbs.  341,  on  the  effect  of  the  statute 

of  9,  and    10,   Will.  3  ch.  17.  ^  3,  that,  although  by  thtt 

statute  there  is  an  extension  of  the  jurisdiction  of  the  eourts 

of  law  so  as  to  permit  the  holder  of  an  inland  bill  of  ex« 

change,  which  he  has  lost,  to  recover  the  amount  from  the 

drawer,  provided,  upon  the   tender  of  sufficient  security  to 

indemnify  the  drawer  he  should  refuse  to  give  a  new  bill  in 

the   place   of  the  one  lost,  yet  that  chancery  retains  its 

wonted  jurisdiction  as  exercised  in  the  time  of  Lord  Netting- 

ham,  in  Tercese  v.  Geray,  Finch's  R.  30  L 

It  is  true  that  the   Revised    Statutes  hare  completely 

remedied  the  defect  in  our  courts  of  law  and   rendered  a 

resort  to  this  court,  in  cases  like  the  one  in  hand,  unnecessary : 

yet  the  legislature  have  not,  in  terms,  declared  that  courts  of 

law  shall  have  exclusive  jurisdiction  or  that  the  jurisdiction 

of  chancery  shall  cease.     The  maxim  cesianle  causa  cessai 

effectus  cannot  apply  in  a  matter  of  this  sort  or  where  a 

jurisdiction  is  often  concurrent  io  the  different  tribunals  of 

the  state ;  and  I  think  the  legislature  have  done  no  more,  in 

thb  instance,  than^to  vest  the  courts  of  law  with  a  coordinate 

power.    It  by  no  means  follows  that,  because  courts  of  law 

are  directed  to  assume  a  greater  extent  of  power  than 

they  formerly  exercised,  the  court  of  chancery  is  thereby 

deprived  of  jurisdiction  over  the   same  subject  matter — 

a  jurisdiction  in  cases  erf*  this  sort  based  as  well  upon  the 

accidental  loss  and  destruction  of  written  instruments  which 
Yoi^  U.  62 
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forms  a  groaod  of  equitable  relief  of  itself,  as  well  as  upon 
the  inability  of  courts  of  law  to  afford  redress  upon  proper 
terms,  where  the  claim  to  redress  would  be  entirely  of  legal 
cognizance. 

I  am  satisfied  this  is  the  true  principle  to  which  the  court 
should  adhere,  namely,  that  no  part  of  its  ancient  and  well 
established  jurisdiction  can  be  destroyed  by  the  assumption 
or  grant  of  new  powers  to  courts  of  law  ;  and  that  it  cannot 
be  taken  away,  except  by  express  enactment  of  the  legisla- 
ture. Although,  in  a  case  like  the  present,  there  is  do  ne- 
cessity, since  the  statute,  for  coming  into  this  court  and  a 
suit  at  law  would  answer  a  better  purpose,  being  more  ex- 
peditious and  less  expensive,  yet  it  would,  perhaps,  be  un- 
wise even  for  the  legislature  to  shut  the  doors  of  chancery 
against  a  suitor  upon  a  lost  note.  Sometimes  a  discovery 
by  bill  may  be  necessary  to  aid  the  plaintiff  in  proving  the 
contents  of  a  lost  note ;  and  when  this  court  has  jurisdictioa 
for  this  one  purpose,  it  had  better  retain  it,  in  order,  in  a  pro- 
per case,  to  give  relief. 

These  are  the  views  I  entertain ;  and  I  shall  not  tnni 
the  complainant  over  to  seek  redress  elsewhere.  Bat 
still,  there  is  no  good  reason  given  and  none  I  think 
can  be  assigned  why  the  complainants  did  not  pursue 
bis  remedy  against  the  executors  (the  present  defendants) 
in  a  court  of  law — as  he  did  in  the  first  instance  against  the 
testator  in  his  lifetime  Where  he  suffered  a  non-pross  in 
consequence  of  not  furnishing  security  for  costs.  I  am, 
therefore,  disposed  not  to  allow  the  complainant  his  costs 
of  the  present  suit.  The  executors  could  not,  in  safety  lo 
themselves,  have  paid  the  amount  claimed  upon  the  exparU 
proofs  submitted  for  their  inspection  before  this  suit  was 
instituted.  They  had  no  personal  knowledge  of  the  exis- 
tence of  the  note  or  other  information  of  the  justice  of  the 
claim.  Besides,  the  bond  which  was  tendered  for  their  in- 
demnity appears  not  to  have  been  so  full  as  the  statute  re- 
quires. I  cannot  say  they  have  unreasonably  resisted  or 
neglected  the  payment  of  this  demand;  and,  consequently, 
they  are  within  the  equity  of  that  provision  in  the  statutes 
which  exempts  them  and  the  property  in  their  hands  from 
the  complainant's  costs :  2  R.  S.  90,  §  41. 

Decree :  for  the  payment  of  the  principal  and  interest  of 
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the  note,  to  be  computed  by  a  master,  upon  the  complainant       ^®^' 
executing  a  bond  of  indemnity  pursuant  to  the  statute  and  to    baunbbrs 
be  approved  of  by  the  same  master.  «. 

SAVHPBRS. 


Saunders,  by  her  next  friend  v.  Saundbrs. 


Wife  filed  a  bill  for  diTorce  m  wien»a  »t  th^rt ;  and  applied  for  temporarf  alimony  and 
money  to  earry  on  soU.  Opposed,  on  the  groand  of  ber  habltaal  dninkenneaa  and  bar- 
ing  S2  a  week  allowed  her  by  the  huaband.  Reference  ordered  to  aacertain  whether 
S3  a  week  waa  enough  and  whether  she  could  lie  entrnated  with  money. 


Bill  by  wife  for  divorce  a  mensa  et  thorot  who  now  applied    g^^  ^4 
for  temporary  alimony  and  an  advance  to  carry  on  the  suit.       1835. 
Affidavits  in  opposition,  sho.wing  habitual  drunkenness  and      ""^^^^ 
an  arrangement  between  the  parties  that  the  wife  should  ^"^•^* 
live  apart  from  the  husband  and  be  allowed  two  dollars  a  Temporarv 
week.  oZtmofiy. 

Mr.  H.  M.  Western^  for  the  applicant. 

Mr.  F.  B.  Cutting^  for  the  defendant 

Thb  yiCE-CHANCE<.LOR  I — The  bill  charges  ill-treatment, 
by  turning  the  wife  out  of  doors.  It  appears  that  the  hus- 
band caused  a  notice  to  be  served  upon  the  wife  warning 
her  not  to  enter  his  house.  These  parties  have  brought  up 
a  family ;  and  nothing  appears  to  have  occurred  for  some 
years.  But  now  the  wife,  who  files  the  bill,  has  become 
grossly  intemperate — ^is  a  common  drunkard.  This  plainly 
appears  from  the  opposing  affidavits.  I  do  not  consider 
it  correct,  on  the  part  of  the  husband,  to  have  served  the  no- 
tice he  has  done.  Still,  I  cannot  overlook  the  drunkenness 
of  the  wife.  It  mav  not  be  safe  to  entrust  her  with  money 
for  board,  because  she  may  apply  it  to  a  very  different  pur- 
po^ ;  and  it  may  be  that  the  two  dollars  a  week  allow- 
ed by  the  husband   is  sufficient  under  the  circumstances. 
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Let  a  reierence  be  bad  to  Master  Cambreleng,  to  ascertain 
whetber  two  dollars  a  week  is  a  suitable  allowance  or  what 
sum  is  proper  to  be  advanced  for  the  support  of  the  com- 
plainant pending  this  suit ;  and  whether  she  is  fit  to  be  en- 
trusted with  the  money  and  would  be  likely  to  make  a  pro- 
per use  of  it  for  her  support.  All  further  directions — includ- 
ing the  question  of  an  advance  to  her  solicitor — are  reserved 
until  the  coming  in  of  the  report. 


Crase  v.  Btrne. 


Whert  AotM  art  taken  in  latlsfaetlon  of  a  Judgment,  the  debtor  giving  tbem  mitA  prove 
aAtmatlTely  not  only  delivery  and  acceptance,  but  abo  an  agreement  to  r«eeive  them 
in  paj oMBt  and  to  run  the  ritk  of  tbeir  goodneta— otherirli^  ha  cannot  get  up  a  plea  of 
accord  and  latiefactlon. 


Sept.   IBf        Judgment  creditor's  bill.     Plea,  accord  and  satisfaction. 
1886.  jj  appeared  by  the  testimony  taken  under  the  issue  upon 

Accord  and  ^^  P'®*^  ^'**^  ^^  ^^^  judgment  being  had,  the  attorney  agreed 
Mt^rfactian.  to  take  good  business  paper  and  goods  in  payment  and  set- 
tlement of  the  debt.  Certain  notes  and  goods  were  accord- 
ingly received :  but  the  notes  turned  out  to  be  worthless. 
There  was  evidence  which  went  to  negative  an  intention  of 
taking  the  notes  as  cash. 


Mr.  /•  Taylor  and  Mr.  Selden^  in  support  of  the  plea. 
Mr.  jD.  D,  Field,  for  the  complainant. 


Thb  Yiob-Chamcbllob  ; — This  is  a  judgment-creditor's 
bill  and  to  which  the  defendant  has  pleaded  in  bar  an  accord 
aod  satiafaotion,  by  the  delivery  of  three  several  promissory 
aot^tof  third  persona  and  some  goods.    Issue  is  joined  upon 
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the  plea ;  and  the  cause  is  before  the  court  upon  the  question 
of  fact  presented  by  it. 

Notes  and  goods  were  delivered  by  the  defendant  to  the 
complainant's  solicitor  to  the  amount  of  the  judgment:  but 
the  notes  were  not  paid  at  maturity  and  the  makers  of  them 
have  proved  insolvent.  The  question  is,  whether  the  com- 
plainant received  the  notes  in  payment  and  satisfaction  of 
the  judgment  absolutely  or  only  by  way  of  security  and  to 
be  a  satisfaction  of  the  judgment  only  when  paid. 

The  rule  of  law  is  that  a  note  or  bill  taken  for  a  prece- 
dent debt,  which  turns  out  to  be  bad,  is  no  payment,  unless 
the  creditor  expressly  agrees  to  receive  it  as  payment  and 
run  the  risk  of  its  goodness  :  Tohey  v.  Barber^  5  J.  R.  68  ; 
Johnson  v.  Weed,  9  lb.  311 ;  Whitbeck  v.  Van  Ness,  11  lb. 
414 ;  Hardin  v.  Kreisinger^  17  lb.  295;  Muldon  v.  WhiU 
lockf  1  Cowen,  306.  The  judgment  in  this  case  was  a  pre- 
existing debt,  and  to  support  the  plea  it  is  incumbent  on  the 
defendant  to  prove  affirmatively,  not  only  the  delivery  of 
the  notes  and  the  acceptance  of  them  by  the  complainant  or 
his  solicitor  or  attorney,  but  also  an  agreement  to  the  effect 
just  mentioned.  The  defendant's  testimony  certainly  fails 
to  prove  this ;  and  it  goes  no  further  than  to  show  the  notes 
were  delivered  in  "  settlement "  of  the  judgment.  This 
might  be — and  still  not  operate  as  an  absolute  payment  and 
satisfaction.  The  circumstances  attending  the  case,  the 
course  of  the  transaction  and  the  testimony  of  the  witnesses 
go  to  show  there  could  not  have  been  such  an  agreement  or 
understanding  in  relation  to  the  taking  of  the  notes. 

The  plea  is  not  supported ;  and  the  complainant  is  entitled 
to  a  decree  for  the  payment  of  his  judgment  out  of  any  es- 
tate or  property  of  the  defendant  which  can  be  discovered. 

As  the  defendant  has  died  since  the  hearing,  a  decree 
may  be  entered  as  of  a  day  anterior  to  his  death. 
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Hay  v.  Powbb  and  another. 


A  defendut  who  bM  obtained  an  order  for  a  noa  raUeat  coMplaiaaat  to  fiva  eecnior 
for  eo«u,  aboald  oioye  to  dIamfM  tbe  bill  wbere  delajr  arfeea  la  glviaf  Ibe  aetaiilf  ; 
and  not  coatiaue.  oa  hb  part,  by  patttaf  in  aaswer  and  placing  tlie  canae  on  tbe  cal- 
endar :  for  tbif  will  be  Tiitnally  waivinf  lila  order  for  com*  and  debar  bin  f roai  tbe 
notion  to  diamia. 


Sept.  14,        Complainant  was  a  non-resident ;  and  an  order  was  ob- 

1835.       tained  by  the  defendants   requiring   security  for  costs  and 

p-""^*^^*^^      that  all  proceedings  on  his  part  in  the  meantime  be  stayed. 

Practice.  ^^^^  ^^^  ^^^  ^^^Y  ^^  defendants,  and  they  put  in  their 
Waiver  of '  answer,  and  placed  the  cause  upon  the  calendar  on  bill  and 
the  effect  of  answer,  refusing  to  receive  a  replication.  The  defendants 
now  moved  to  dismiss  the  bill,  on  the  ground  of  the  order 
for  security  for  costs  not  having  been  complied  with — ^tbis 
order  was  obtained  on  the  ninth  day  of  December  one  thoo- 
sand  eight  hundred  and  thirty-four. 


an  order. 


Mr.  /.  BlufUf  for  the  motion. 


Mr.  F.  Dibblee^  in  opposition. 


Thb  Yicb-Chancellor  : — I  consider  the  setting  dowo 
of  the  cause  by  the  defendants  a  waiver,  in  effect,  of  tbe 
order  for  security.  If  the  defendants  had  wished  to  have  tbe 
benefit  of  that  order,  he  should  have  moved  to  dismiss  for 
non-compliance  with  it  without  setting  down  the  case  for 
hearing  upon  the  merits.  The  former  course  would  have 
been  proper :  Camac  v.  Orant^  1  Sim.  348.  There 
was  no  condition  or  proviso  in  his  notice  of  hearing 
to  save  to  himself  the  benefit  of  the  order.  The  calendar, 
upon  which  the  cause  stands,  has  been  called  and  thus  the 
defendant  has  had  an  opportunity  of  bringing  on  the  cause 
according  to  his  notice    and  cannot    complain  of  delay 
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on  this  score.     The  cases  most  analagous  on  the  subject  1835. 

of  waiver  are  Morgan  v.  Morgan^  1  Atk.  68 ;  Hall  v.  Chap-  v-^-n^*^ 

man,  Dick.  348  ;  Dixon  v.  Olmins,  1  Cox,  412,  and  Hoskins  ck^mwell 

V.  Lloyd,  1  S.  ife  S.  393.  cromwelI. 

The  motion  must  be  denied,  but   the  costs  may  abide  the 
event  of  the  suit. 


Cromwbll  v.  Cromwell. 


C,  by  ber  will,  directed  her  property  to  be  cenverted  Into  money  and  invested  at  Intereit ; 
and,  after  giving  legaetee,  oidered  ae  fuUowe :  "that  all  nicb  residue  of  said  Interest 
money  or  oth»-r  proflts  as  there  shall  be,  after  such  payments  as  above  mentioned,  be 
equfllly  divided  among  my  children  or  the  survivor  or  survivors  of  such  as  shall  die 
childless  yearly  and  every  year  share  and  share  alike  during  their  natural  lives ;  and 
that  if  either  of  my  said  children  shall  die  leaving  a  child  or  children,  then  the  part 
or  share  of  which  the  parent  of  such  child  or  children  was  receiving  the  interest  dur- 
ing his  life  shall  immediately  vest  in  and  be  the  property  of  such  his  child  or  children 
as  shall  be  living  at  his  death :"  Held,  that  this  did  not  come  within  the  provision  of 
the  Revised  Statutes  (I  R.  8. 773.  $  I.)  providing  agamst  the  suspeni'ion  of  ownership 
of  personal  property  for  a  longer  period  than  two  lives  ;  and  that  the  clauM  was  good. 


Mrs.  Cromwell  died,  leaving  personal  property  only, 
amounting  to  about  ten  thousand  dollars.  She  had  made 
her  will,  bearing  date  the  fourteenth  dav  of  Mav  one  thou- 
sand  eight  hundred  and  thirty.  Her  death  happened  in  the 
month  of  February  one  thousand  eight  hundred  and  thirty- 
three.  By  her  will,  after  directing  all  her  property  to  be 
sold  and  converted  into  money  by  the  executors  and  the 
money  to  be  put  out  at  interest,  she  ordered  some  small 
legacies  and  annuities  to  be  paid  out  of  such  interest  and 
then  directed  (taking  the  words  of  the  will) '*  that  all  such 
residue  of  said  interest  money  or  other  profits  as  there  shall 
be  after  such  payments  as  above  mentioned  be  equally  divi- 
ded among  my  children  or  the  survivor  or  survivors  of  such 
as  shall  die  childless  yearly  and  every  year  share  and  share 
alike,  during  their  natural  lives ;  and  that  if  either  of  my 
said  children  shall  die  leaving  a  child  or  children,  then  the 
part  or  share  of  which  the   parent  of  such  child  or  children 
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1835.      ^as  receiving  the  interest  during  bis  life  shall  iminediately 

CKOMWELL   ^®*^  ^°  ^°^       ^^^  properly  of  such  his  child  or  children  as 
^^         shall  be  living  at  his  death." 

csoMir£LL.  The  testatrix  left  three  sons,  who  were  the  parties  to  thii 
suit.  The  two  made  defendants  were  appointed  executors ; 
and  had  proved  the  will  and  held  the  property  upon  the 
trusts  specified  in  it.  The  complainant  was  unmarried  ;  and 
he  filed  his  bill  for  the  purpose  of  avoiding  the  limitations 
over  to  the  survivors  and  survivor  and  to  their  child  or 
children  in  the  event  of  their  leaving  any — and  prayed  for 
an  immediate  distribution  of  the  whole  residue  among  the 
three  sons  absolutely  :  upon  the  ground  that  such  limitations 
over  were  void  in  law. 

Mr.  W.  K,  Thorn,  for  the  complainant. 

Mr  C  T.  Cromwell,  for  the  defendants. 

0(^ober5.  The  Vice-Chancellor  : — The   Revised  Statutes,  which 

were  in  force  when  this  will  was  made  and  took  effect, 
provide  "  that  the  absolute  ownership  of  personal  property 
shall  not  be  suspended  by  any  limitation  or  condition  what- 
ever for  a  longer  f>eriod  than  during  the  continuance  and 
until  the  determination  of  not  more  than  two  lives  in  being  at 
the  date  of  the  instrument  containing  such  limitation  or  condi- 
tion or  if  such  instrument  be  a  will  for  not  more  than  two 
lives  in  being  at  the  death  of  the  testator'' :  1  R.  S.  773,  §  I. 

The  question  is :  whether  this  case  comes  within  the  sec- 
tion just  quoted?  Is  there,  by  this  will,  a  suspension  of  the 
absolute  ownership  beyond  the  lives  of  two  persons  in  be- 
ing at  the  death  of  the  testatrix  ? 

If  the  will  bequeath  the  property  to  the  executors  in  trust 
or  convert  it  into  a  trust  fund  in  the  hands  of  the  executon 
for  the  benefit  of  the  three  sons  for  life  in  joint  tenancy, 
creating  but  one  estate  or  interest  in  the  whole  fund  and 
preventing  a  partage  or  division  until  the  termination  of  all 
three  of  the  lives  and,  in  the  meantime,  the  interest  of  per- 
sons who  are  to  take  in  remainder  be  contingent,  then,  ac- 
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cording  to  the  opinion  of  the  Chancellor,  in  LoriUard  v.  Cob- 
ter^  the  whole  trust  would  be  void.  But  I  think  the  present 
is  not  such  a  case.  According  to  my  understanding  of  the 
will  in  question,  the  property  is  given  in  several  undivided 
third  parts.  The  three  sons  take  as  tenants  in  common  for 
life,  with  benefit  of  survivorship  in  the  event  of  either  dying 
without  issue — the  issue  surviving  the  parent  to  take  his 
share.  In  this  way  the  absolute  ownership  in  each  share 
or  third,  considered  distinctly,  is  not  suspended  for  three 
lives.  It  is  only  suspended  in  fact  for  one  life,  for  upon  the 
death  of  any  one  of  the  first  takers,  his  share  vests  in  the 
survivors  or  survivor  or  in  the  deceased  first  taker's  child 
or  children.  It  is  not  a  case,  therefore,  within  the  statute. 
In  LoriUard  v.  Coster^  the  chancellor  made  a  similar  dis- 
tinction— ^and  it  is  sound. 

It  is  the  duty  of  the  court  to  give  effect  to  the  whole 
will,  unless  some  part  or  parts  of  it  are  clearly  against  the 
provisions  of  the  statute  or  the  policy  of  the  law.  The 
will  can  be  3upported  ;  and  the  complainant's  bill  must  b^i 
dismissed,  with  costs. 
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Warner  v.  Dyett  and  wife  and  another. 


AttlMMi^  a  botbttnd  relcaaei  all  tnUNr«st  in  the  wife's  trust  estate,  yet  he  eannot  be  a  wM* 

ness  for  ber  in  relation  to  it 
The  rale  which  excludes  the  husband  and  wife  flrom  giving  evidence  for  or  sgRinet  each 

Atkar  ts  tnflexlhle. 


Bill  brought  to  obtain  the  liquidation  and  payment  of  eer-  October  1% 

tain  claims  made  by  the  complainant,  for  services  rendered       ^885. 

and  monies  disbursed  by  him  chiefly  as  solicitor,  attorney  jfj^JJj^T' 

and  counsel  for  and  in  behalf  of  a  trust  estate  under  mar-  and  wife. 

riage  articles  made  between  the  defendants,  Joshua  Dyett  WsfqeM. 

and  Jessy  Ann  his  wife.     The  bill  had  been  taken  pro  con-, 

fessa ;  and  an  order  was  entered  referring  the  n)^ttcr  to  a 
Vol.  II.  63 
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master  to  take  and  state  an  account.  A  consent  was  signed 
by  the  complainant,  allowing  the  defendants  to  go  iota 
proofs  as  if  the  cause  had  been  at  issue.  The  husband^ 
Joshua  Dyett,  was  offered  as  a  witness  on  the  part  of  the 
wife ;  and  a  release  from  him  of  all  interest  in  the  trust 
estate,  was  produced :  but  the  witness  was  objected  to  by 
the  complainant.  A  petition  was  now  presented  to  the 
court,  asking  that  the  master  might  take  the  testimony  of 
the  said  Joshua  Dyett,  so  far  as  related  to  the  trust  estate. 


Mr.  D.  Selden,  for  the  petitioner. 


Mr.  H.  Warner,  m  pro  per. 

The  Vice-Chancellor  : — The  present  petition  is  objected 
to  upon  two  grounds :  1st,  on  account  of  interest ;  and  2Dd, 
that  the  policy  of  the  law  is  against  it. 

As  to  the  first  point : — This  is  attempted  to  be  obviated 
by  the  release  made  by  Joshua  Dyett.  Still,  this  may  not 
entirely  remove  it.  I  do  not  mean  to  pass  upon  the  efiect 
of  the  instrument;  but  the  husband  is  bound  to  support  his 
wife;  and  he  may,  therefore,  in  the  present  case  be  said  to 
have  an  interest  in  protecting  the  trust  estate,  (out  of  which 
she  gets  maintenance)— as  this  will  relieve  him  personally 
from  her  support.  But — without  placing  particular  stress 
upon  this  point — I  consider  the  second  as  sufficient. 

2.  The  rule  which  does  not  allow  the  wife  to  be  a  wit- 
ness against  the  husband,  is  founded  upon  the  relatiooship 
between  the  parlies ;  and  the  interference  which  such 
examination  would  cause  might  trench  upon  this  relation. 
The  law  has,  for  wise  purposes,  made  the  rule ;  and  it  is 
inflexible.  It  has  not  been  deviated  from,  save  in  some  cri- 
minal cases  where  the  wife  makes  a  charge  against  the 
husband — and  there  from  necessity.  And  the  same  may 
be  said  as  to  the  husband's  being  a  witness  for  or  against 
the  wife — besides,  it  might  encourage  perjury. 

The  case  of  Davis  v.  Dinwoody,  4  T.  R.  678,  is,  perhaps, 
the  only  one  which  need  be  here  mentioned.  It  was  an  ao 
tion  by  the  executrix  of  a  surviving  trustee  under  a  marriage 
settlement,  to  recover  the  value  of  certain  goods  sold  by 


vice-chancellor's  court. 

the  defendant,  as  sheriff,  under  an  execution  against  the  hus- 
band of  the  cestui  que  trust.  There,  it  was  held  that  the  hus- 
band was  not  competent  to  prove,  on  the  part  of  the  plaintiff, 
that  the  goods  had  been  conveyed  to  the  plaintiff  in  trust 
for  the  separate  use  of  the  witness's  wife.  Lord  Kenyon 
put  the  decision  upon  the  ground  of  the  nearness  of  connec- 
tion, which  naturally  existed  between  man  and  wife,  where- 
by a  strong  bias  might  be  supposed  to  exist.  This  case  is 
in  point. 

I  put  my  decision  mainly  upon  this  ground. — The  motion 
must  be  denied. 
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BIJRRAS 
LOOKER, 


BvRRAS  1).  Looker  and  others. 


WlMve  A  pabiic  adminiitraior,  who  it  a  defendant  in  a  avit,  h«a  resigned  or  !■  remoTed, 
from  offlee  the  complainant  may  apply  to  substitute  the  succeeding  public  adiatniatrm- 
tor  *n4  enter  an  order  to  tliat  effect  and  tlten  Insert  bin  name  in  tbe  titJeof  tbe  vuit  bmI 
Id  the  sabacquent  proceedings;  and  such  last  administrator  may,  if  be  tbinJcs  proper, 
apply  to  amend  tbe  former  proc<3ediogs  or  to  flic  a  new  answer  and  open  the  proofs,  fce. 


Alpheus  Sherman,  as  public  administrator,  had  been  made  wv^^ 
a  defendant.    He  was  afterwards  removed ;  and  a  petition,       1835,     * 
on  the  part  of  the  complainant,  was  now  presented,  to  sub- 


stitute the  name  of  Eber  Wheaton,  the  present  public  admi-  Prance. 
nistrator^  in  the  place  of  Alpheus  Sherman,  as  a  defendant.    -n-ai^Yitor 


Pariif. 


Mr.  SilUmatit  for  the  motion. 


Mr.  A,  Nash,  contra. 


The  Vicb-Chancellor  : — By  the  Revised  Statutes,  vol. 
%  p.  125,  §  34,  no  suit  that  shall  have  been  commenced 
by  the  public  administrator  shall  abate,  on  account  of  his 
authority  having  ceased,  for  any  cause  ;  but  the  same  may 
be  continued  by  his  successor  or  the  executors  or  adminis- 


BU  BRAS 
V. 
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1845.  Irators  of  the  deceased,  who  shall  succeed  him  in  the  ad- 
ministratioQ  of  the  estate  in  relation  to  which  such  suit  shall 
be  brought. 
LOOKER.  'I'iiis  section  does  not  apply  in  tei;nis  where  a  suit  is 
brought  against  a  public  administrator.  But  if  the  suit  does 
not  abate  when  brought  by  him,  it  surely  6ught  not  to  abate 
when  brought  against  him.  Even  if  his  authority  ceases 
by  death,  the  suit  is  to  go  on  by  suggesting  the  death  and 
having  an  order  to  continue  it  in  the  namie  of  the  successor. 

Another  part  of  the  statute  provides  for  the  case  of  suits 
by  public  officers  or  trustees  appointed  by  statute  wheiB 
they  shall  die  or  be  removed,  such  death  or  removal  shall 
not  abate  the  suit,  but  the  same  may  be  continued  by  the 
successor  who  shall  be  substituted  for  that  purpose  by  the 
court:  lb.  388,  §  14. 

Again :  in  relation  to  suits  commenced  by  or  against  e±- 
ecutors  or  administrators  generally,  they  are  not  to  abate  by 
death  or  removal,  &c.  but  mav  be  continued  in  the  one  case 

m 

by  and  in  the  name  of  the  person  who  shall  succeed  the  ex- 
ecutor or  administrator  so  dying  or  removed,  &c.  and  in  the 
other,  the  court  in  which  the  suit  may  be  depending,  ob  the 
application  of  the  plaintiff  therein  and  after  reasonable  notice 
to  the  person  succeeding  to  the  administration  of  the  same 
estate  may,  by  a  rule  of  court,  substitute  the  person  so  suc- 
ceeding as  defendant  ;•  and  the  suit  shall  thereafter  proceed 
as  if  it  had  been  originally  commenced  against  the  person 
so  substituted:  lb.  115,  §  14,  15,  16,  1?. 

These  different  provisions  contain  ^  principle  which  is  ap- 
plicable to  the  present  motion:  but  I  am  inclined  to  think 
the  public  administrator  is  embraced  in  the  very  letter  of 
the  statute — and  if  not,  he  is  certainly  within  the  spirit  of 
the  regulations  concerning  suits  by  and  against  executors 
and  administrators  just  quoted* 

It  is  fit  and  proper  that  the  succeeding  public  administra- 
tor should  be  substituted,  because  the  former  one,  on  resig- 
nation or  removal,  is  to  deliver  over  all  papers,  money  ^d 
effects  in  his  hands  to  his  successor:  lb.  128,  §  44.  He 
thereby  relinquishes  all  control  of  any  business  appertaining 
to  the  office ;  and  he  ought  to  have  no  objection  to  be  dis^ 
charged  from  the  suit. 
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I  felm  of  opinion  it  is  the  proper  course,  upon  a  plaintiff's       1885. 
Application,  to  substitute  the  present  public  administrator      '^^^^^'^^^ 
in  the  place  of  the  former,  merely  by  entering  an  order  to  ^j. 

that  effect  and,  during  the  subsequent  proceedings,  in  the  cRocHEnom 
title  of  the  cause  and  otherwise,  to  insert  the  name  of  Eber 
Wheaton  as  such  public  administrator  instead  of  Alpheus 
Sherman.  When  Mr.  Wheaton  is  thus  made  the  party,  by 
serving  him  with  a  copy  of  the  order  of  substitution,  he  will 
have  an  opportunity  of  making  any  application  he  may  think 
proper  to  amend  the  former  proceedings  or  for  leave  to  file 
a  new  answer  and  to  open  the  proofs  or  for  any  purpose 
which  the  interests  of  those  whom  he  represents  may  seem 
to  require. 

Motion  on  the  present  petition  granted. 


SmiTit  and  others  v.  Crochshon. 


A  dafeadaat,  in  antwering  a  judgment  creditor*!  bill,  has  a  right  to  aat  up  the  faetthat  a 
writ  of  error  has  been  brought  to  reverse  the  judgment ;  as  well  aa  cirenmetaneea  to 
■how  that  a  judgment  ought  not  equitably  to  have  been  obtained. 


Exceptions  to  an  answer  for  impertinence^  Deeemh.  2i 

The  bill  had  been  filed  by  the  complainants  as  judgment      1835. 
creditors  after  an  execution  at  law  was  returned  unsat-     ^^^'^^^'^^ 

isfied.  KS; 

The  following  matter  was  excepted  to  as  impertinent.  fyrn^mfi' 
(First  exception.)  '*  But  this  defendant  denies  that  the  nence. 
amount  of  said  judgment  is  equitably  due  to  said  complain- 
ants, as  in  said  bill  is  alleged  ;  and  says  that  the  said  suit 
was  commenced,  and  the  said  judgment  was  obtained  by 
the  said  Robert  Mc«  Jimsey  in  violation  of  an  agreement 
itiade  with  this  defendant,  by  this  defendant's  crediton, 
and  more  particularly  by  the  said  Alexander  C.  Jackson, 
on  behalf  6f  himself  and  the  said  Kobert  Mc.  Jimsey,  to 
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1835.       oompromisc  the  debts  which  this  defendant  owed  to  the 


said  creditors  respectively  upon  securing  and  paying   to 
^^  them  respectively  a  certain  per  centum  of  the  amount  doe 

caooQEBON.  to  said  creditors  from  this  defendant.  And  that  after  this 
defendant  had,  in  pursuance  of  the  aforesaid  agreementt 
assigned  and  divested  himself  of  his  property,  to  obtain 
the  security  and  to  pay  to  said  creditors  the  amount  so 
agreed  upon  and  after  nearly  all  the  creditors  of  this 
defendant  had  discharged  their  claims  against  him  and 
upon  being  secured  and  paid  the  amount  so  agreed  upon,  the 
said  Robert  Mc.  Jimsey,  in  violation  of  said  agreement, 
*'  fraudulently  commenced  the  said  suit  and  obtained  the  said 
''judgment.  And  this  defendant  further  says  that  previous, 
to  making  said  agreement,  he  having  met  with  very  heavy 
losses  in  business  and  his  remaining  property  being  wholly 
insufficient  to  pay  his  debts,  and  this  well  known  to  hit 
creditors  and  this  defendant  being  about  to  apply  for  a  dis- 
charge from  his  debts  under  the  insolvent  laws  of  this 
State,  and  a  number  of  his  creditors,  more  than  sufficient 
for  that  purpose,  being  willing  to  unite  with  him,  in  a  petition 
for  a  discharge  under  said  insolvent  laws,  this  defendant,  at 
the  urgent  request  of  the  said  Alexander  C.  Jackson  acting 
for  himself  and  the  said  Robert  Mc.  Jimsey,  agreed  to  aban- 
don said  proceedings  and  to  secure  and  pay  to  his  said  cred- 
itors, by  the  promissory  notes  of  Frazee  Ayers  and  Caleb 
C.  Tunis  and  of  this  defendant  a  certain  per  centage  of  the 
amount  of  their  claim  amounting,  in  the  aggregate,  to  the 
whole  estimated  value  of  all  this  defendant's  remaining 
property ;  and  a  number  of  the  said  creditors,  including 
said  Jackson  and  Mc.  Jimsey,  having,  upon  the  like  solici- 
tation of  the  said  Jackson,  agreed  to  receive  the  same,  in 
full  satisfaction  of  their  said  claims — and  the  said  Jackson 
and  Mc.  Jimsey  and  the  said  other  creditors  thereupon 
signed  their  names  to  an  agreement  in  writing  to  that 
effect.  But  the  said  Jackson  and  Mc.  Jimsey,  though 
frequently  requested  to  make  up  their  account  against  this 
defendant,  neglected  to  do  so ;  and  under  various  pretences 
deferred  the  settlement  of  their  own  claims  against  this 
defendant  under  said  agreement  until  after  this  defendant 
bad  settled  with  and  received  discharges  from  so  many  of 
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his  creditors  that  this  defendant  could  not,  by  the  aid  of  his       ^®^- 

remaining  creditors,  obtain  the  benefit  of  said  fnsolvcnt  laws      ""tT^*^^ 

in  opposition  to  the  clainns  of  said  Jackson  and  Mc,  Jimsey  ;         u, 

and  then  the  said  Jackson  and  Mc.  Jimsey  set  up  a  fictitious  cRocHKBo^'f. 

claim  against  this   defendant  of  several  thousand  dollars 

more  than  was  due  to  them — as  was  fully   proved  in  the 

trial  of  the  said  suit  in  ihe  Superior  Court,  and  demanded  of 

this  defendant,  by  their  clerk,  the  per  ccntage   agreed  to  be 

paid  by  this  defendant  upon  the  whole  amount  of  the  claim 

so  set  up  by  them.     That  this  defendant  was,  at  that  time, 

the  endorser  of  the  said  Jackson  and  Mc.  Jimsey's  notes  to 

the  amount  of  several  thousand  dollars,  which  were  not  then 

due ;  and  this  defendant  knew  that  said    Jackson  and   Mc. 

Jimsey  were  in   failing  circumstances  and  if  they  failed 

before  said  notes  were  paid  that  this   defendant  would   be 

liable  for  the  payment  thereof  and  therefore  this  defendant^ 

when  the  clerk  so  called  upon  him,  desired  to  see  the  said 

Jackson  and  Mc.  Jimsey  before  he  paidor  delivered  the 

notes  for  said    per  centage ;  that  said  Jackson  and  Mc» 

Jimsey  failed  the  next  day  and  were  unable  to  pay,  as  this 

defendant  has  heard  and  believes,  more  than  ten  cents  in  the- 

dollar  of  their  debts  ;  that  said  Jackson  shortly  afterwards 

departed  this  life  and  the  said  Robert  Mc.  Jimsey  (though 

this  defendant,  for  the  sake  of  settlement,  repeatedly  after* 

wards  offered  to  pay  to  him  the  per  centage  agreed  upon  on- 

tbe  whole  amount  of  his  demand,  including  said   fictitious 

claim)  refused  to  accept  the  same  and  commenced  the  said 

salt  and,  as  this   defendant  is  informed  by  his  counsel  and 

believes,  against  law  and  against  equity,  obtained  said 

judgment.     And  this  defendant  further   says  that  he  has 

caused  a  writ  of  error  to  be  brought  upon  the  said  judgment 

to  reverse  the  same,  which  writ  of  error  is  still  pending 

undetermined.'* 

(Second  exception.)  "  And  this  defendant  further  says^ 
that  at  the  time  of  his  said  failure,  he  was  the  indorser^ 
as  hereinbefore  mentioned,  of  several  promissory  notes 
of  the  said  Jackson  and  M7imsey,  who  also  failed  be* 
fore  the  said  notes  become  due,  leaving  the  said  notes 
so  indorsed  by  this  defendant  unpaid  and  which,  being 
protested  for  non-payment,  this  defendant  became  liable  to 
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1835.  «« pay  as  the  endorser  thereof;  that  after  the  said  JacksoAimd 
^•^"^'^^^      M'Jimsey  had  refused  to  accede  to  said  compromise,  and 

^  after  said  notes  had  been  so  protested,  and  before  the  com- 

CROOHSRON.  mencement  of  the  said  suit  in  the  Superior  Court,  this  defeo* 
dant,  under  the  advice  of  counsel,  paid  for  the  said  Jackson 
and  M'Jimsey,  to  the  holders  of  said  notes,  as  a  considera- 
tion for  his  discharge  as  the  endorser  thereof,  a  sum  of  mo- 
ney equivalent  to  what  he  was  obligated  to  pay  said  Jack- 
sun  and  M'Jimsey,  under  said  agreement  for  a  compro- 
mise." 

Mr.  J.  Hoyt,  for  the  complainant  and  in  support  of  the 
exceptions. 

Mr.  John  Wallis^  for  the  defendant. 

AprU  11         TuE  yicBCHiu^CELu>R : — The  matter  of  the  first  ezcep- 

1836.  tioQ  or  the  greater  portion  of  it  would  seem  to  be  respoostve 
to  that  part  of  the  bill  which  alleges  the  judgment  to  be  just* 
ly  and  equitably  due  and,  therefore,  is  not  to  be  considered 
impertinent.  At  any  rate,  the  defendant  has  a  right  to  set 
up  the  fact  that  he  has  brought  a  writ  of  error  to  reverse 
the  judgment  which  is  still  pending.  It  may  be  material  to 
his  defence  or  to  give  the  defendant  a  right  to  file  a  cross- 
bill for  his  relief,  provided  be  should  succeed,  (while  this  bill 
is  pending)  in  reversing  the  judgment.  The  first  exception 
covers  this  averment  in  the  answer  and  if  all  the  other  parts 
of  the  exception  should  be  well  taken,  it  must,  as  to  tlus,  be 
deemed  too  broad  and  of  course  be  disallowed. 

As  to  the  second  exception :  I  consider  the  master  has 
decided  correctly  in  likewise  disallowing  it.  This  exceptioa 
depends  upon  the  same  principle  as  the  last.  Those  parts 
of  the  answer  which  set  up  the  composition-agreement  and 
show  that  the  judgment  ought  not  to  have  been  recovered, 
cannot,  at  this  time,  be  passed  upon  as  immaterial  or  impro- 
per. The  complainants  come  here  asking  for  equitable  in- 
terference and  the  recoverv  of  a  debt.  If  thev  have  not 
done  equity  they  must  not  ask  it.  Applying  the  test  as  to 
what  is  impertinent  in  pleading  (1.  Uofiman's  Pract^  BSS4 
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and  I  think  the  exceptions  to  the  answer  were  properly  dis-       IdSO. 
Order,  overruling  exceptions  to  the  master  s  report,  with  «. 

costs.  SUGAR    ^ 

XBFXIVBSY. 


Shirley,  executrix,  &c.  of  Shirley,  deceased  v.  The 
Congress  Stjbam  Sugar  Rbfinbky  and  another. 


Where  the  m^fe  penoaal  aeeurlty  of  the  purchuer  hu  been  taken  on  ft  nale  of  land,  the 
rale  ie,  aa  beCwecQ  vendor  and  purchaser,  to  ■ustain  the  implied  lien  for  the  unpaid 
purchase  money ;  and  to  cooelder  any  bond,  note  or  covenant  given  by  him  alone  aa 
intended  only  to  coautervall  the  receipt  for  the  purchase  money  contained  In  the  deed 
and  to  show  the  time  and  manner  in  which  ihe  pay  mem  is  to  be  made — unleaa  there  be 
an  ezprea^  or  manlftat  agreement  to  waive  tocb  lien.   And,  on  the  other  hand,  gene* 
rally  to  consider  the  implied  lien  as  waived,  whenever  security  Is  taken  on  the  land  for 
the  whole  or  any  part  of  the  purchase  money  or  whenever  the  security  of  a  third  person 
is  given. 
The  mere  taking  a  promissory  note  from  the  purchaser  long  subsequent  to  the  conveyance 
will  not  waive  the  implied  lien ;  and  it  rests  upon  the  purchaser  to  prove  it  was  intend- 
ed as  a  waiver. 
A  mortgagee,  however,  who  advances  his  money  without  a  knowledge  of  the  way  in 

whteh  the  purchaser  bought,  will  gain  a  priority  over  the  seller's  Hen. 
In  the  present  ^ase,  the  purchasers  formed  a  company  and  gave  iheir  note  for  part  of  the 
consideration,  and  tlien  became  insolvent  and  conveyed  the  property  to  an  assignee  for 
the  benefit  of  creditors :  Held  that  this  assignee  stood  merely  in  the  place  of  the  late 
pmrebasers  and  that  the  conveyance  to  him  did  not  supersede  the  lien  of  the  seller. 


Bill  to  have  a  promissory  note,  given  as  part  of  the  pur-     . 
chase  money  for  an  estate,  declared  an  equitable  lien  upon       1886   ' 
the  property.  ^^p^rw 

Stephen  Shirley,  in  the  month  of  September,  one  thousand  -^^«toWs 
eight  hundred  and  ihirty-one,  sold  a  house  and  lot,  known  p^,,^   ^.^j 
as  No.  140  Duane  Street  in  the  city  of  New  York,  to  the  purchaser. 
defendants  the  Congress  Steam  Sugar  Refining  Company. 
The  house  and  lot  were  conveyed  to  the  company  by  Shir- 
ley ;  but  only  a  small  part  of  the  purchase  money  was  paid 
and  no  mortgage  had  been  given,  although  the  bill  alleged 
that  it  was  part  of  the  terms  of  the  purchase  that  one  should 

be  given. 
In  the  month  of  Julyf  one  thousand  eight  hundred  and 
Vol.  IL  64 
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thirty-two,  Stephen  Shirley  was  about  quitting  the  city  of 
New  York,  on  account  of  the  prevalence  of  the  chokra,  and 
then  an  account  was  made  out  by  the  officers  of  the  com- 
pany, showing  the  balance  due  to  Shirley,  aod  the  Treasurer 
and  Secretary  made  out  a  promissory  note  for  such  bahince 
and  handed  it  to  Mr.  Shirley.    It  ran  thus : 

**  Congress  Steam  Sugar  Refinery. 
*'  New  York  July  26»  1832. 

•2,000.  ''  One  year  after  date,  the  Congress  Steam 

Sugar  Refinery  promises  to  pay  to  the  order  of  Mr.  J.  Shir- 
lev,  the  sum  of  two  tliousand  dollars,  for  value  received. 
*•  Truman  Bibby,    "  For  the  Refinery. 

Secretary.**  "  J.  Delafield," 

Treasurer." 

Stephen  Shirley  made  his  will ;  and,  died.  He  appointed 
the  present  complainants  his  executrix  and  executor.  Three 
hundred  dollars  had  been  paid  to  them  by  the  treasurer  of 
the  company,  Mr.  Delafield,  and  the  same  was  endorsed 
upoQ  the  promissory  note. 

In  the  month  of  October,  one  thousand  eight  hundred  and 
thirty-one,  the  Congress  Steam  Sugar  Refinery  mortgag- 
ed the  said  house  and  lot,  with  other  adjoining  property, 
to  the  executors  of  Augustine  Hicks  Lawrence,  deceased, 
for  securing  ten  thousand  dollars  and  interest. 

On  the  twenty-second  day  of  July,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-three,  the  Congress  Steam 
Sugar  Refinery  made  an  assignment  of  all  their  property  to 
the  defendant,  Cornelius  Dubois  Junr.,  for  the  benefit  of  their 
creditors — ^giving  him  the  usual  power  to  sell  and  convey. 
Soon  afterwards,  the  complainants  learned  that  one  Samuel 
Guppy  was  in  treaty  for  the  purchase  of  the  said  house  and 
lot,  and  adjoining  property ;  and,  as  it  was  deemed  bene- 
ficial for  all  parties,  an  arrangement  was  made  whereby  the 
property  was  to  be  sold,  and  Mr.  Dubois  was  to  deposit  a 
certain  portion  of  the  purchase  money  in  the  New  Yoik 
Life  Insurance  and  Trust  Company ;  and  the  same  was  to 
remain  there  until  the  claim  of  the  complainants  was  passed 
upon  by  this  court.  These  complainants  prayed  that  the 
court  would  decree  an  equitable  lien  upon  the  money  fiM* 
the  amount  remaining  due  their  testator  upon  the  porchMe 
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chasers  for  valuable  consideration.     There  is  certainly  ft       IBM. 
of  the  tot  by  the  company,  together  with  interest  and  costs.     gmni^Y 
The  cause  came  up  on  bill,  answer  and  proofs.  p. 

BVQAM 

Mr.  P.  J.  Fish,  for  the  complainants.  mfiwwt. 

Mr.  Van  Winkle  and  Mr.  Dubois^  for  the  defendants. 

« 

The  Vice  Cix^NCEUiOB : — ^As  between  vendor  and  pur-  j^j^^^^y  25 
chaser,  the  rule  is,  to  sustain  the  implied  lien  for  the  pur*  1836. 
chase  money  where  the  mere  personal  security  of  the  pur- 
chaser has  been  taken ;  and  to  consider  any  bond,  note  or 
covenant  given  by  him  alone  as  intended  only  to  countervail 
the  receipt  for  tiie  purchase  money  contained  in  the  deed 
and  to  show  the  time  and  manner  in  which  the  payment  is 
to  be  made — unless  there  be  an  express  or  manifest  agree- 
ment to  waive  such  lien.  And,  on  the  other  hand,  to  con- 
sider'the  implied  lien  as  waived,  whenever  security  is  taken 
on  the  land  for  the  whole  or  any  part  of  the  purchase  money 
or  whenever  the  security  of  a  third  person  is  given  (except, 
perhaps,  in  the  single  instance  of  a  bill  of  exchange  drawn 
upon  a  third  person,  as  supposed  in  Hughes  v.  Kearney^  1 
Sell.  &  L.  130,  and  as  was  the  case  in  Grrant  v.  Milhy  2  V. 
&L  Beames,  306 :)  unless  there  be  an  express  agreement 
that  the  equitable  or  implied  lien  shall  be  retained :  Fish  v. 
Howland,  1  Paige's  C.  K.  20;  Blunt's  Ambler,  723,  (n.  1.) 
where  the  English  authorities  are  collected  and  arranged 
and  these  rules  are  extracted — ^see  also  4  Kent's  Com.  140, 
and  cases  there  cited. 

In  the  case  now  presented,  there  is  no  evidence  of  any 
express  agreement  or  understanding,  either  at  the  time  of 
the  sale  or  afterwards,  that  the  defendant  Shirley  should 
relinquish  his  right  to  look  to  the  property  for  the  payment 
of  the  purchase  money.  He  took  no  collateral  security  of  a 
third  person,  and  there  was  no  express  charge  or  iocunn- 
brance  upon  the  land  itself,  although,  by  the  contract,  a 
mortgage  was  to  have  been  executed  to  him.  His  equitable 
lien,,  therefore,  attached.  Nor  was  it  waived,  according  to 
the  principle  just  stated,  merely  by  taking  the  promissory 
note  of  the  purchasers  long  subsequently  to  the  purchase. 
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1886.       That  circiunstance  is  not  enough  to  operate  as  a  waiver :  and 
^^^^^^^    if  there  were  any  agreement  or  understanding  by  which  the 
0.  lien  was  waived,  the  defendants  are  bound  to  prove  it.     For 

svoAK  these  reasons,  the  lien  must  be  deemed  to  have  existed  as 
against  the  Congress  Steam  Sugar  Refiner}'.  But  it  became 
subordinate  to  the  mortgage  given  by  the  company  to  the 
executors  of  A.  H.  Lawrence  upon  this  and  other  lots,  be- 
cause they  took  their  mortgage  upon  the  strength  of  the 
legal  title  in  the  company,  and  without  notice  of  the  equity 
in  favor  of  their  vendor. 

The  next  question  then  is,  and  it  is  the  important  one: 
whether  this  equitable  lien  for  the  unpaid  purchase  money 
remains  as  against  the  defendant  Dubois,  who  claims  under 
a  deed  of  conveyance  from  the  company  to  him,  in  trust  for 
the  benefit  of  creditors  ?  This  conveyance  or  assignment 
may  be  called  a  voluntary  one,  similar,  in  all  respects,  to  an 
assignment  of  an  insolvent's  estate  by  operation  of  law.  It 
is  not,  however,  a  voluntary  assignment,  without  considera- 
tion, and  liable  to  be  set  aside  as  fraudulent.  There  is  a 
sufficient  consideration  to  support  it  in  law,  namely,  the 
antecedent  debts  owing  by  the  company,  which  it  is  intended 
to  secure  and '  pay  as  far  as  the  property  assigned  will  ex- 
tend. But'it  is  not  pretended  there  is  any  other  considera- 
tion— no  fresh  advances  of  money,  no  new  sale  and  delivery 
of  goods  by  Mr.  Dubois  or  any  of  the  creditors  to  induce 
the  making  of  the  assignment.  Nor  do  I  understand  it  was 
founded  upon  or  connected  with  any  composition-agreement 
or  stipulation  on  the  part  of  the  creditors  to  accept  of  its 
provisions  in  satisfaction  of  their  demands  or  that  they  have 
relinquished  any  legal  rights  against  the  company  in  con- 
sequence of  the  assignment.  The  company  have  merely 
placed  the  properly  in  trust  for  the  benefit  of  their  creditors 
by  this  voluntary  act  on  their  part,  although,  by  the  accep- 
tance of  the  trust,  the  title  may  have  passed  and  vested  in 
the  trustee  without  the  express  assent  or  concurrence  of  the 
creditors  or  their  becoming  parties  to  the  instrument :  Cun- 
ningham V.  Freeborn,  11  Wend.  241.  Under  such  circum- 
stances, it  appears  to  me,  neither  the  assignee  nor  the  cre- 
ditors stands  in  a  situation  to  claim  the  rights  of  actual  pur- 
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wide  difference  between  persons  who  have  acquired  legal       1836. 
rights  in  this  way,  and  those  who  contract,  in  the  first  in-     bhiklby 
stance,  for  the  purchase  of  property  and,  upon  the  strength         ©• 
of  a  conveyance  to  be  made  to  them,  pay  their  money  or      bugah 
part  with  their  goods.     In  the  latter  case,  they  are  purchas- 
ers  in  every  sense  of  the  word  ;  and  wjjen  they  act  in  good 
faith,  without  notice  of  any  prior  equitable  lien  or  incum- 
brance, they  acquire  a  title  which  cannot  be  affected  by  any 
such  claims.     In  order  to  produce  this  exemption,  however, 
the  title  should  be  founded  upon  a  present  moving  consider- 
ation, not  upon  a  past  one — such  as  an  antecedent  debt,  es- 
pecially where   the   party  does  not   release   the   debt   but 
retains  it  and  takes  a  conveyance  or  assignment  of  property 
not  as  absolute  payment  in  the  first  instance,  but  to  be  ap- 
plied in  payment  when  the  money  shall  be  realized  from  it. 
How,  then,  can  the  equitable  lien  of  the  original  vendor  be 
defeated  by  such  a  transfer  of  the  property? 

This  question  has  certainly  been  passed  upon  in  this  court 
in  the  matter  of  Howe,  1  Paige's  C.  R.  128  ;  and  the  case 
itself  called  for  a  decision  upon  the  point.  There,  Howe, 
the  petitioner,  had  equitable  rights  in  respect  to  land  against 
Tompkins,  who  had  made  a  general  assignment  for  the  bene- 
fit of  his  creditors  and  judgments  also  had  been  recovered 
against  Tompkins  ;  and  the  question  arose,  whether  Howe 
was  divested  of  his  equity  by  the  assignment  or  by  the  reco- 
very of  the  judgment  ?  The  chancellor  held  it  to  be  a  well 
settled  rule  of  equity  that  the  general  assignees  ef  a  bank- 
rupt take  the  estate  subject  to  every  equitable  existing  claim 
of  third  persons  and  cannot  avail  themselves  of  the  legal 
estate  thus  acquired  to  defeat  a  prior  equity  ;  although  they 
have  no  notice  of  it  at  the  time  of  the  assignment.  In  this 
respect,  he  observes,  assignees  differ  from  bona  fide  pur- 
chasers of  the  legal  estate  and  from  mortgagees  who  have 
advanced  their  money  on  the  credit  of  the  land.  And  no 
good  reason  can  be  perceived  why  a  different  rule  should 
be  applied  in  favor  of  general  assignees  for  the  benefit  of  all 
the  creditors  from  that  which  prevails  in  respect  to  those 
createS"  by  operation  of  law.  Neither  could  be  considered 
as  bona  fide  purchasers.  Sir  Simeon  Stuarfs  case,  to  which 
reference  is  had,  supports  the  doctrine  as  equally  applicable 
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to  trustees  for  the  benefit  of  creditors  under  a  conveyance 
made  by  the  debtor  as  to  assignees  in  bankruptcy.  Boi  the 
chancellor  intimates,  and  1  think,  very  correctly,  that  the 
case  might  be  different  where  creditors,  without  uotice  of 
the  prior  equity,  had  released  their  debts  in  consideration 
of  an  assignment  made  to  trustees  for  their  benefit 

In  WcamtT  v.  Alestyne^  3  Paige's  C.  It.  513,  th:^  lien  of 
the  vendor  for  a  balance  of  the  purchase  money  was  sus- 
tained, not  only  against  the  heirs  of  the  vendee  but  against 
the  widow  in  respect  to  her  dower,  inasmuch  as  she  takes  her 
dower  by  operation  of  law  and  not  as  a  purchaser  from  her 
husband  for  a  valuable  consideration. 

It  is  true  that   no  express   adjudication  of  the  English 
courts  is  to  be  met  with  upon  the  precise  point  that  a  lieo 
for  purchase  money  shall  be  preferred  to  a  trust  for  creditors 
created  by  the  voluntary  assignment  or  conveyance   from 
the  purchaser ;  and,   probably,  for  the  reason  that  the  oper- 
ation  of  their  bankrupt  laws  have  put  a  stop  to  the  practice 
of  making  such  assignments,  so  that  questions  of  this  sort 
can,  very  rarely,  if  ever,  arise.     Yet  there  is  good  authority 
for  believing  that  the  law  is  so  understood  to  be  settled  ia 
England.    Sugden,  the  distinguished  author  of  the  treatise 
on  the  law  of  Vendors  and   Purchasers  (now  in  its    ninth 
edition,)   after  laying  down  the  rule  that  persons  comii^  iu 
under  the  purchaser  by  act  of  law,  as  assignees  of  a  bank- 
rupt, are  bound  by  an  equitable  lien,  although  they  had  no 
notice  of  its  existence :  because,  the  assignment,  by  operatioD 
of  law,   passes   the  rights  of  a  bankrupt  precisely  in  the 
same  plight  and  condition  as  he  possessed   them,  observes 
"  and  the  creditors  claiming  under  a  conveyance  from  the 
purchaser  are   bound   in  like  manner  as  assignees,  because 
they  stand  in  the  same  situation  as  creditors  under  a  com- 
mission :"  2  vol  74,  75.  And  in  Fawell  v.  HeeUs^  Ambl.  723, 
Earl  Bathurst  acknowledged  the  rule  to  be  that  the  equitable 
lien  for  purchase  money,  where  the  seller  has  not  waived  it 
by  taking  other  security,  is  good  not  only  against  the  pur- 
chaser, but  against  his  creditors,  whether  under  a  commis- 
sion or  under  a  deed  of  trust  in  the  nature  of  a  commission. 
It  is  certain,  he  says,  that  persons  claiming  under  such  a 
deed  stand  in  the  same  situation  as  creditors  under  a  com- 
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mission.    The  Lord   Cfaancetlor's  opiftioD,  boweTer^  was       1839- 
that  the  seller,  in  the  case  before  him»  had  waived  the  lien  by 
giving  a  receipt  on  the  back  of  the  deed  for  the-  purchase 
money  and  accepting  bonds  from   the  purchaser  for  the      stgas 
amount — a  doctrine  since  overruled.     But  had  he  considered  xBTunBHT. 
the  lien  as  existing,  there  can  be  no  doubt  he  would  have 
held  it  good  against  the  creditors  of  the  purchaser  who, 
becoming  insolvent,  had  conveyed  the  estate  in  trust  for 
their  benefit.    A  different  opinion  appears,  nevertheless,  to 
have  pcevaiied  in  the  Supreme  Court  of  the  United  States 
in    Baylsy  v.  Greenkafi  7   Wheaton,  46.     Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  considers 
that  the  vendor's  lien  cannot  be  asserted  against  creditors 
holding  under  a  bona  fide  conveyance  from  the  vendee  ;  and 
doubts  whether  it  is  settled  in  England  that  the  lien  remains 
against  the  assignees  of  a  bankrupt  or  creditors  coming  in- 
under  the  purchaser  by  act  or  operation  of  law.    Had  the 
Jearned  Chief  Justice  gone  a  little  further  and  looked  into 
some   later  eases — particularly  Ch^ant  v.  Milh  before  men- 
tioned and   £2;  parte  Peake,  1  Mad.  C.  R.  346,  (for  these  do 
not  appear  to  have  fallen  under  his  observation) — it  is  pro- 
bable his  doubts  upon  the  point  would  have  been  removed. 
In   the  first  of  these  cases.  Sir  Wm.  Grant,  M.  R.  treats 
it,  as  a. settled  rule,  not  liable  to  be  disputed,  that  what- 
ever equity  the  vendor  \tould  have  against  the   purchaser, 
be   is  entitled  to  against   his   assignees:  and  in  the  last 
case,  where  the  question  was  between  the  vendor  and  the 
assignee  and  creditors  of   a  bankrupt   vendee.  Sir  Tho- 
mas  Flumer,  Y.  C,  after  showing  that  an  equitable  lien 
existed   without  a  special  agreement  to  extinquisb  it,  lays  it 
down  to  be  equally  clear  that  the  r^ht  of  lien  applies  also, 
whore  the  vendee  becomes  bankrupt,  against  bis  assignee : 
they  being  in  no  better  condition  than  the  bankrupt  himselfi 
The  Chief  Justice,  however,  in  the  case  before  referred  to, 
remarks  that  were  it  completely  settled  that  the  vendor  should 
retain  his  lien  against  the  assignees  of  a  bankrupt,  it  would 
not  follow  he  would  be  entitled  to  it  against  creditors  holding 
uader  a  bonafids  conveyance  from  the  vendee ;  and  he  conri- 
dera  iltO'be  ioconsistent   with  the  principles  of  equity  and 
with  the  general  spirit  of  our  laws  that  such  a  lien  should  be 
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set  up  in  a  court  of  chancery  to  the  exclusion  of  bojta  fide  cre- 
ditors. The  reasons  given  for  this  conclusion  are  very  concise, 
ly  stated ;  and  if  by  "  bona  fide  creditors^,  creditors  at  large 
are  meant,  who  have  paid  no  present  consideration  and  given 
up  no  present  right  in  order  to  obt£tin  a  conveyance  of  the 
debtor's  property,  I,  for  one,  must  beg  leave  to  dissent :  for, 
upon  no  principle  consistent  with  our  laws,  can  the  doctrine, 
in  my   opinion,  as   to  creditors  in  this  situation   be  sup- 
ported.    It  would   be   to  confound  all   distinction,  which  I 
think  clearly  exists,  as  has  been  already  observed,  between 
them  and  actual  purchasers  for  valuable  consideration  with- 
out notice  and  to  put  the   rights  of  such  creditors,  having 
claims  only  for  antecedent  debts,  upon  the  same  footing  as 
though  they  had  made  fresh  advances  of  money  or  goods  or 
parted  with  some  right  upon  the  strength  of  the  conveyance. 
If  creditors  have  acquired  rights  in  either  of  the  last  men- 
tioned ways,  in  good   faith  and   without   notice  of  a  prior 
equitable  lien  or  trust,  I  agree  it  ought  not  to  be  supported 
to   their  prejudice  ;  and   I  cannot  help  thinking   that  the 
reasons  assigned,  in  the  opinion  of  the   late  Chief  Justice 
and  the  principles  there  stated,  were  intended  to  apply  solely 
to  a  case. of  the  latter  description.     It  does   not   distinctly 
appear,  from  the  report  of  Bayky  v.  Greenkaf^  that  it  was 
not  a  case  of  this  sort ;  but  enough  appears  to  authorize  an 
inference,  at  least,  that  the  creditor,  for  whose  benefit  and 
security  the  conveyance  in  the   first  instance  was  made. 
was  not  a  mere  volunteer.     He  had  entered  into   engage- 
ments for  Greenleaf,  the    plaintiiTs    vendee,   to   a  large 
amount  and  the  deed  was  made  to  secure  these  and  also  to 
secure  the  creditor  for  any  further  advances   he  might 
make  or  future  engagements  lie  might  enter  into  on  ac- 
count of  Greenleaf.     The   creditor,   therefore,   may  have 
made  further  advances    and  incurred    subsequent    liabiK 
ities  on  the  credit  of  the  security ;  and  if  so,  he  was  a 
mortgagee,  as  he  appears  to  have   been  considered,  not 
merely  for  an  antecedently  contracted  debt  but  also  in  con- 
sideration of  fresh  advances  and  liabilities.    Under  such  cir- 
cumstances,  without  notice  of  the  prior  lien  claimed  by  the 
vendor  for  purchase  money,  the  right  of  the  mortgagor 
might  well  be  preferred.    But  supposing  these  particular 
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considerations  not  to  have  entered  into  the  case  of  Boy-       1836. 
ley  y.  Greenleaf,  and  the  decision  to  have  proceeded  upon 
the  broader  ground  which  would  seem  to   be  novored  by 
the  opinion  delivered,  it  is   not,  1  apprehend,   to   be   im-       svoas 
plicitly  followed  as  a  binding  authority  in   tins  court ;  and  bbfinsbt 
where  the  court  has  already  established,  as  f  ihinK  it  has,  a 
different   rule,  such  decision  cannot  have  the  effect  of  dis- 
turbing it. 

There  are,  indeed,  a  variety  of  instances  in  which  the 
Federal  courts,  instead  of  overruling  and  undertaking  to 
control  the  decisions  of  the  state'  courts,  submit  to  follow 
and  be  governed  by  the  rules  and  principles  which  they  es- 
tablish: Jackson  ex  dem.  St.  John  v.  Chew^  12  Wheaton, 
153. 

I  shall  adhere  to  the  rule  as  laid  down  In  re  Howe ;  and 
decree  the  lien  to  be  a  valid  and  subsisting  one  against  the 
assignee  and  the  creditors  of  the  company.  There  is  no 
difficulty  about  fastening  this  lien  to  the  fund  in  the  hands 
of  the  defendant  Dubois,  although  it  is  not  entirely  the  pro- 
ceeds of  the  lot  sold  by  the  testator  Shirley.  As  between  the 
parties  to  this  suit,  the  mortgage  given  to  the  executors  of 
Lawrence  must  be  deemed  to  have  been  satisfied  out  of  the 
other  lots  which  it  covered,  so  as  to  leave  the  lien  in  ques- 
tion unimpaired,  and  the  lot  upon  which  it  operated  was 
sufficiently  valuable  to  produce  the  money  now  in  hand,  so 
that  the  complainant's  demand  with  their  costs,  must  be  sa- 
tisfied out  of  it. 


Vol.  II.  65 
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Bailey  v.  Lb  Roy,  et  al. 


Wben  ft  bUl  Mlf  forth  ■  eontnct  in  writing,  allegiog  It  to  be  riKncd  by  tho  defeadaM  or 
hit  sutlioHzod  ftgent,  ft  plea,  ftverrtof  tbere  waa  no  writing  aabacribed  by  him  or  bii  aa- 
thorized  ftgent,  la  Inftdmiasible— auch  a  defence  is  the  province  of  ftn  ftoswer. 

Land  w«a  atmck  off  to  R.  (who,  in  troth  waa  one  of  the  aellera),  be  let  B.  toke  hk  ptaci^ 
the  lattet  agreeing  to  give  hb  note  for  an  advance  or  premian,  P*7hig  dcpoaitto  tlM 
auctioneer  and  receiving  tlie  auctioaeer't. receipt  aa  the  boyer.  On  a  bin  for  apacllic  per- 
fonnaacs,  a  plan  of  tJia  atatote  of  firaoda  waa  Interpoied,  batovenoled,  wilbptbiiii, 
howerer,  to  E.  to  aat  It  op  in  an  anawer— it  being  a  caae  nf  aoaae  nleaty. 


January  19, 
1836. 


Pleadings 
Plea. 

StattUe  of 
frauds. 


Bill  for  specific  contract  of  a  sale  of  lands  ;  and  plea  of 
the  statute  of  frauds  interposed.  No  answer  accompanied 
the  plea. 

The  bill  showed  a  sale  of  certain  lots  m  the  city  of  New- 
York:  and  among  them,  some   struck  oil*  to  the  defendant 
Daniel  Le  Roy,  who,  with  his  associates,  had  directed  the 
same  to  be  sold.     The  latter,  with  other  persons  associated 
with  him,   contracted  to  sell  and  did  sell  the   complainant 
the  bepefit  of  the   contract,  by  substituting  him  as  the  bid- 
der and  purchaser,  upon  his  agreeing  to  give  them  his  note 
for  twenty-six   hundred  and   sixty  dollars  as  a  premium  or 
advance ;  and  he  paid  the  auctioneers  ten  per  cent.,  pursu- 
ant to  the  terms  of  sale,  and  took  the  usual  certificate  from 
the  latter,  as   follows :  '*  No.    180.   Receipt  for  deposit  for 
$2272,  New- York,   Dec.    16,   1834.     Received  from  Mr. 
John  S.  Bailey  twenty-two  hundred  and  seventy-two  dol- 
lars, being  ten  per  cent,  deposit,  according  to  the  conditions 
of  sale,  upon  his  purchase  of  sundry  lots  of  ground  on  18th 
and  19th  streets,  Nos.  11,  12,  25,  26,  95,  96.  56,  59,  16,  17, 
18,  85,  86,  62,  63,  66  &  67,  per  map  sold  him  at  auction  for 
•22,720,  for  which  a  good  and  sufficient  title  is  to  be  given 
by  Daniel  Le  Roy  Jr.  or  others.     This  deposit  will,  under 
no  circumstances,  be   paid  over  to  either  buyer  or  seller 
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without  their  mutual   consent  and  the   production  of  this 
receipt.     J  as,  Bkecker  and  Sons,  Auctioneers."  t  v  v. 

T  r-v  I  *  BAILEY 

It  appeared,   also,  bv  the   bill  that  at  the, time   Daniel  Le  y." ' 

Roy  and  his  associates  sold  the  property  at  auction  they  us  boy. 
had  not  received  a  conveyance.  Points  upon  the  title  were 
also  raised  by  the  complainant  and  other  buyers  and  this 
caused  a  delay  in  Le  Roy's  perfecting  tiis  own  title  and  in 
giving  deeds  to  the  purchasers.  Auerwards,  Le  Roy  ob- 
tained his  conveyance  ;  and  insisted  upon  giving  the  com- 
plainant a  deed  without  covenants  of  title.  The  complain- 
ant stated  his  willingness  to  ^ive  his '  promissory  note  by 
way  of  premium  or  advance. 

Mr.  /.  Duer,  for  the  defendants  and  in  support  of  the 
pica. 

Mr.  D.  Lordj  for  the  complainant. 

Thb  Vice-chancellor  : — It  is  very  properly  conceded  jn^  gj 
by  the  defendant's  counsel  that  if  the  auctioneer's  receipt 
for  the  ten  per  cent,  deposit  contains  the  whole  of  the  con- 
tract which  it  is  sought  to  have  specifically  performed,  that 
then  it  is  not  a  case  within  the  statute  of  frauds  and  a  plea 
of  the  statute  cannot  be  supported. 

When  a  bill  sets  forth  a  contract  in  writing,  alleged  to  be 
signed  by  the  defendant  or  his  authorized  agent,  a  plea  of 
the  statute,  averring  that  there  is  no  writing  subscribed  by 
the  party  or  his  authorized  agent  is  inadmissible,  because 
it  is  merely  denying  what  is  alleged  in  the  bill  and  brings 
forward  no  new  fact  in  opposition— which  is  the  proper 
office  of  a  plea.  If  a  denial  merely  be  intended,  it  must  be 
by  way  of  answer. 

I  am  inclined  to  say  that,  for  all  the  purposes  of  the  sta- 
tute, the  auctioneers'  receipt,  under  present  circumstances, 
may  be  deemed  the  whole  contract.  According  to  the  bill, 
the  sum  of  two  thousand  six  hundred  and  sixty  dollars  was 
agreed  to  be  paid  for  the  privilege  of  becoming  the  purcha- 
ser, as  a  premium  on  being  let  in  to  take  the  place  of 
the  person  to  whom  the  property  had  been  struck  off  at 
ai;(Qtion  and  to  have  the  benefit  of  the  contract  of  sale  thus 
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made.  This  coDtract  was  transferred  to  the  complainant  ; 
and  he  insists  upon  its  being  enforced.  The  two  thousand 
six  hundred  and  sixty  dollars  was  the  price  or  consideration 
for  the  transfer  and  substitution  and,  consequently,  a  new 
and  distinct  agreement  and  did  not  enter  into  the  contract 
of  sale  itself — as  is  evidenced  by  the  auctioneer's  receipt 
it  is  true,  the  complainant  must  pay  the  two  thousand  six 
hundred  and  sixtv  dollars  before  he  can  have  the  full  benefit 
of  the  purchase.  Still,  this  may  be  considered  no  part  of 
the  price  of  the  land  as  fixed  and  agreed  upon,  but  an  ad- 
dition and  in  some  measure  distinct  from  it. 

If  this  be  a  correct  view  of  the  case,  and  it  appears  to 
me  to  be  one  which  can  be  sustained,  the  plea  should  be 
overruled.  Yet,  in  making  the  order  for  this  purpose — it 
being  a  point  of  some  nicety — I  deem  it  proper  to  allow  the 
defendants  to  set  up  and  insist  upon  the  statute  in  an  an- 
swer. 

Let  there  be  an  order  accordingly :  overruling  the  plea, 
with  costs. 


The  People,  ez  reL  Wyckoff  et  al.  v,  Botd. 


TiM  BUtiiig  ■  face  •ffrmatlTely  In  ft  depodtloD  Is  not  to  be  put  down  by  a  negatifc  drfo 
•Itloa.  Thus,  where  a  party  iwean  to  the  aerrf  ce  of  a  paper,  It  la  not  entiof  b  to  deny 
■errlee. 

Altiiongb  a  wilieltor  appean  for  different  defendants  at  different  ttoiea,  yet  the  sottcnor  for 
the  eonplataant  should,  in  every  case,  senre  a  copy  of  the  bill  wbtmever  he  serves  ao 
tlce  of  an  order  to  answer ;  and  should  not  go  upon  the  idea  of  the  opposite  solkltor't 
reqairinf  only  one  eopy. 

A  right  which  a  solicitor  has,  for  his  client,  under  any  role  or  practice,  can  be  waived 
by  parol.  A  solicitor,  therefore,  who  waived  his  right  to  a  copy  of  an  answer  by  paiel. 
Is  booad  thereby  and  cannot  afterwards  raise  the  objection  of  a  want  of  serrtee  of  a  oepy  • 


Kb.    39. 
1896. 


The  bill  was  filed  against  John  Boyd  and  John  Snifien. 

Mr.  Mulock  appeared  for  the  defendant  John   SnifTeo 

alone;  and  a  copy  of  the  bill  was  served  upon  him  requir- 

S22i^i2'  injf  the  defendant  Sniffen  to  answer.     Soon  after,  Mr.  Ma- 

'  lock  appeared  for  the  defendant  John  Boyd.     The  solicitor 
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for  the  complainants  then  sent  a  notice  to  Mr.  Mulock — 
and  which  was  sworn  to  have  been  served  upon  a  clerk  of 
Mr.  Mulock's — notifying  him  that  an  order  had  been  entered, 
requiring  the  defendant,  John  Boyd,  to  answer  the  bill 
in  forty  days  after  service  of  a  copy  of  the  said  bill  and 
notice  of  the  said  order  or  that  an  attachment  issue ;  and 
the  notice  had  the  following  added  to  it :  "  Having  served 
you  with  a  copy  of  the  bill  heretofore,  when  you  appeared 
for  the  defendant,  Sniflen,  I  suppose  another  copy  is  not 
now  necessary — if  required,  please  send  me  written  notice. 
July  2nd  1835.  Yours,  &c.  S.  F.  Clarkson,  Solr.  for 
Complts.  To  Wm.  JVIulock,  Esq.  Solr.  for  Deft.  Boyd  (& 
Sniffen.") 

In  August  last,  attachments  were  issued  against  both 
the  defendants  for  not  answering  and  the  writ  against  the  de- 
fendant Boyd,  for  not  answering,  was  sent  to  the  sheriff  of 
Queens  County  ;  but  this  attachment  was  lost  or  had  mis. 
carried.  About  the  fourth  day  of  December,  one  thousand 
eight  hundred  and  thirty-five,  Mr.  Mulock  assured  the  soli- 
citor for  the  complainant  that  he  would  put  in  a  copy  of 
Boyd's  answer  in  ten  days  thereafter;  and  the  following 
written  stipulation  was  signed :  *<  We  consent  the  answers  of 
the  defendants  herein  be  put  in  in  ten  days  and  that  the  pro- 
ceedings on  attachment  be  discontinued  on  payment  of  dis- 
bursements.' Dated  4th  Deer.  1835.  Wm.  Mulock,  Sol. 
for  Defis.  S.  F.  Clarkson,  Solr.  for  Complts.** 

It  also  appeared  that  Mr.  Mulock  told  Mr.  Clarkson  he 
did  not  wish  for  another  copy  of  the  bill  to  be  served  upon 
him  in  behalf  of  the  said  Boyd,  for  that  the  copy  he  had 
received  on  behalf  of  the  defendant,  Sniffen,  was  sufficient. 

No  answer  being  ultimately  put  in  for  the  defendant,  John 
Boyd,  an  attachment  was  issued ;  the  defendant  was  taken  and 
brought  into  court;  interrogatories  were  tiled ;  and,  in  answer, 
ing,  the  interrogatories  the  defendant  Boyd  denied  knowledge 
of  a  notice  to  answer,  and  believed  that  no  such  notice  had 
been  ever  served.  He  also,  in  the  same  answering,  showed 
that  his  answer  was  drawn  out  and  sworn  to  and  in  his  so- 
licitor's hands  as  far  back  as  the  eighth  day  of  October,  one 
thousand  eight  hundred  and  thirty-five  :  but  that  the  making 
out  of  such  answer  was  gratuitous  and  done  without  relation 
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1636.  to  any  notice  requiring  it.  In  order  to  confirm  the  denial 
of  a  notice  to  answer  being  served,  the  clerk  in  the  office 
of  the  solicitor  for  the  defuudant,  Buyd,  swore  that  be  had 

BOYi>.  received,  at  difi'erent  times,  papers  and  notices  from  the  clerk 
of  Mr.  Clarkson;  that  all  papers  he  received^  he  was  fully 
confident  he  handed  over  to  Mr.  Mulock  the  solicitor;  that 
he  was  the  sole  clerk  in  the  said  office,  and  had  been  such 
clerk  since  the  fourth  day  of  June  then  last.  And  Mr.  Mu- 
lock also  deposed  that  no  such  notice,  as  was  pretended  to  be 
Berved  by  the  clerk  of  iMr.  Clarkson,  had  been  received  by 
the  deponent  from  his  clerk ;  nor  had  the  deponent  the  least 
recollection  of  such  notice  being  received  in  his  office  ;  that 
no  entry  of  such  was  in  the  deponent's  register ;  that  it  was 
the  constant  p^actice  in  his  office,  when^papers  were  receiv- 
ed in  his  office,  to  have  them  entered  in  the  register,  and  on 
deponent's  return  they  were  handed  to  him  personally  by 
his  clerk.  Nor  had  the  deponent  any  recollection,  sinee  his 
said  clerk  bad  been  with  him,  of  any  manner  of  mistake  in 
the  receiving  and  communicating  papers  ;  that  the  deponent 
signed  an  agreement  to  answer  under  the  full  belief  that  no 
order  to  answer  had  been  entered  or  noticed  ;  and  that  be 
had  carefully  searched  in  the  office  of  the  deponent  for  the 
notice  of  order  to  answer  herein  and  could  find  no  such  no- 
tice in  his  office. 

Mr.  Clarkson^  for  the  complainant. 

Mr.  Mulock^  for  the  defendant. 

T«s  VicB  Cbanceliior  : — The  first  question  is,  whether 
the  notice  for  the  defendant  Boyd  to  answer  was  ever  served. 
The  ooroplaioant's  solicitor  not  only  produces  the  deposition 
of  his  clerk  to  show  that. service  was  efiected,  but  be  gives 
a  copy  of  the  very  notice  which  was  served ;  while  the  de- 
fendiuat  as  far  as. he  can»,  denies  such  service  ;  and  the  affida- 
vit of  his^solicitor  and  thai  of  his  clerk  would  go  to  confirm 
tb&  denial.  Bnt  it  U  to  be  observed  here  that,  the  stating 
a  matter  affirmatively  is  not  to  be  put  dowa  by  a  negative 
deposition*  in  this  way:  ahhoi;^h  it  may  very  well  be  that 
there  is  no  iateniioa  of  fal$e  sweari^ng. 

Thenitaa^to^aerviMg  tha  notice  wii4iout  a  copy  of  the  bill. 


vice-chancellors  court. 


919 


I  have  no  hesitation  in  saying  that,  where  a  solicitor  appears 
at  diiTerent  periods  for  different  defendants,  a  copy  of  the 
bill  should,  in  each  case,  be  served.  This  practice  ought  to 
be  adopted,  for  the  defendants  may  have  different  defences 
to  make,  and  they  may  live  far  apart  oful  their  solicitor  may 
wish  to  furnish  each  with  a  copy  at  the  same  time,  in  order 
to  receive  their  respective  instructions  for  drawing  the  an- 
swers. In  this  case,  it  ought  to  have  been  done — it  would 
have  cbbfirrtied  the  service  vChich  is  now  in  dispute.  The 
complainants  solicitor  should  not  huve  enquired  whether  the 
defendant's  solicitor  required  another  copy  of  the  bill :  for  the 
latter  could  have  notified  theibrmer  if  he  did  not  want  it. 

Still,  I  hold  that  a  solicitor  may  waive  a  right  in  a  matter 
of  practice  by  parol.  It  is'  so  in  the  Supreme  Court,  arid  I 
consider  it  is  waived  itj  the  prekJ6ttt  case.  On  the  fourth 
ofDecetaberkst,  the  solicitor  for  the  d^fehdant  (a«d  After 
an  titta<ihrhMt  hafd  b&en  is^sued  for  not  an^w^t^ng)  signed  a 
stvpruklion  that  the  Answer  should  tje  fyui  in  Within  ten  dAys. 
Under  the  circumstances,  it  appears  to  hhe  he  has  waived 
all  o'ftjectton  to  the  regulariijr  of  the  proceedings  to  compel 
anartswer.  It  is  very  remarkable,  that  these  d^)a}rs  i^hould 
have  taken  place,  when  the  answer  was  ready  and  s^bm 
to  and  in  the  hands  of  this  defendant's  solicitor  to  be  filed 
as  far  back  as  the  eighth  day  of  October  last. 

The  only  question  is  as  to  costs.  All  this  proceeding 
might  have  been  avoided  by  a  filing  of  the  answer.  The 
defendant,  John  Boyd,  must  pay  the  costs. 
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Partridge  v,  Jackson. 


All  bills  must  have  the  Bignature  of  connael ;  and  the  defect  cannot  be  remedied  after  the 
pleading  haa  ooce  got  on  the  filea,  unlev  under  an  order  of  the  court.  A  bill  ngned  by 
counaal  while  it  waa  on  the  files,  ordered  to  be  stricken  off. 


June  6,         Application  to  strike  the  bill  off  the  files  of  the  court    It 
had  been  filed  without  signature  of  counsel.     The  solicitor 
Practice,       of  the  defendant  had  gone  to  the  clerk's  office,  for  the  pur- 
Bill,  pose  of  perusing  it,  and  found  it  to  be  thus  without  the  sig- 

Signature  of  nature  of  counsel.     He  gave  notice  of  appearance,  and  de- 
^^      *  manded  a  copy  of  the  bill  under  the  statute.     In  the  mean- 

time the  solicitor  for  the  complainant  had  found  out  what 
the  bill  required  and  got  counsel  to  sign  it  in  the  clerk's 
office. 

Mr.  JD.  Graham^  Jr,^  for  the  motion. 
Mr.  A,  Wright^  contra. 

The  Vice-chancellor  : — Two  objections  are  raised  upon 
this  motion :  1st,  that  the  bill  was  not  signed  by  counsel 
when  filed  ;  and,  2nd,  that  the  after  signature  was  irregular. 

I  consider  it  indispensably  necessary  that  a  bill  should 
have  the  signature  of  counsel  before  it  is  put  upon  the  re- 
cords of  the  court.  This  is  laid  down  in  books  of  practice 
and  is  borne  out  by  cases.  Mr.  Hoffman  states  it  distinctly 
in  his  book  of  Practice,  vol.  1,  p.  97,  and  refers  to  the  case 
oi  French  v.  Dear^  6  Ves.  647,  where  the  bill  was  ordered 
to  be  taken  from  the  files,  even  though  the  cause  had  reached 
a  hearing  and  also  to  the  case  of  Kirkley  v.  Burton,  5  Mad. 
376,  where  a  demurrer  was  sustained  in  consequence  of  the 
bin  not  having  been  signed  by  counsel.    And  the  English 
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books  of  practice  carry  the  same  regulation  on  their  face,       183o. 
having  gathered  it  from  Lord  Bacon's  rules.  pabtbidob 

The  regulation  is  a  right  one,  for  there  ought  to  be  some  «, 
one  responsible  in  case  there  should  be  any  thing  scandalous  mckson • 
or  impertinent  in  the  bill.  Chancellor  Walworth  said,  in 
Doe  V.  Green,  1  Paige's  C.  R.  349,  that  the  counsel  whose 
name  is  put  to  a  pleading,  containing  scandalous  orimperti* 
nent  matter,  is  personally  liable  to  the  adverse  party  for  the 
costs  of  the  proceedings  to  expunge  the  scandal  or  imper* 
tinence  ;  and  his  Honor,  in  Powell  v.  Kane,  5  Paige's  C.  R; 
267,  observes :  "*  It  is  the  settled  law  of  the  court,  that  the 
solicitor  who  draws  a  scandalous  or  impertinent  pleading 
or  proceeding  and  the  counsel  who  sanctions  it  with  his 
name  are  both  personally  liable  to  the  adverse  party,  for 
the  costs  of  expunging  the  scandalous  or  impertinent  matter. 
And,  as  a  general  rule  also,  such  costs  should  be  charged 
upon  them  instead  of  their  client,  in  the  first  instance  ;  aK 
though  the  client  is  also  liable  therefor."  And  this  is  right: 
for  the  records  of  the  court  should  be  kept  pure.  The  sta- 
tute also  recognizes  it,  in  allowing  a  fee,  although  a  small 
one,  to  counsel  for  perusing  and  signing  a  pleading  of  this 
kind. 

Although  this  is  a  mere  judgment-creditor's  bill,  yet  still 
it  must  have  the  signature  of  counsel.  There  can  be  no 
distinction  in  this  respect.  It  is  true,  the  solicitor  who  filed 
the  bill  was  also  of  the  standing  of  counsel ;  and  if  he  had 
signed  in  both  capacities,  it  would  have  been  sufficient — but 
he  has  not  done  so. 

If  this  defect  be  sufficient  to  overturn  the  bill  by  a  demur- 
rer, it  is  enough  to  uphold  and  authorize  the  granting  of  a 
motion  to  have  it  taken  off  the  files. 

.  Then,  as  to  the  after-signature.  An  affidavit,  which  has 
been  read  on  the  motion,  shows  how  it  has  been  done.  It 
appears  that  the  solicitor  for  the  complainant,  after  the  bill 
was  on  file,  casually  met  a  counsel  in  the  clerk's  office,  and 
there  got  him  to  sign  it — this  counsel  not  knowing,  when  he 
did  it,  that  the  bill  had  been  already  on  the  files  of  the  court. 
If  a  counsel  chooses  to  risk  his  signature  to  a  bill,  he  can 
do  it,  and  I  see  no  reason  why  the  defendant  should  be  al- 
lowed to  object.  But  the  present  bill  belonged  to  the  files 
Vol.  II.  6G 
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1880.  of  ihe  court ;  and  it  appears  by  affidavit,  that  the  complain* 
ant  intended  to  avail  himself  of  the  objection.  I  consider 
it  was  not  regular  to  add  the  signature  of  counsel  after  ihe 
jACKsoK.    pleading  had  been  filed. 

The  court  might  have  granted  an  ex  parte  order,  perhaps, 
alowing  it  to  have  been  done,  if  an  application  had  been  made 
— subject,  however,  to  the  just  rights  of  the  opposite  party. 

I  do  not  see  but  what  the  order  must  be  to  strike  the  bill 
from  the  files  of  the  court,  although  it  may  operate,  in  some 
degree,  as  a  hardship.  It  appears  to  have  been  an  inadver- 
tence on  the  part  of  the  complainant's  solicitor;  and  the 
object  of  the  present  motion  appears  to  be  to  get  rid  of  the 
costs  of  the  suit.  The  defendant  admits  he  is  abundantly 
able  to  pay  the  judgment  and  has  made  a  tender  of  the 
amount.  His  conduct  does  not  stand  in  a  very  justifiable 
light :  for  it  further  appears  that  the  debt  arose  for  money 
lent  in  friendship. 

1  must  grant  the  motion,  but  without  costs. 


VICE-CH  ANCELLOtt'S  €OURT. 


Smith  and  others,  trustees  &c.  v.  Post  and  others. 


IftS^ij 


<J.  P.|  by  will,  devlwd  tbe  rMidueof  retita  and  profitaof  real  and  prraonal  Mtate  to  bis 
cblldfen  C.  B.,  J.  I.  P.,  O.  D.,  W.  P.  and  P.  E.  P.  to  be  eqaally  divided  between  theia 
'and  tbeir  legal  beln ;  and  in  case  any  of  bl>  Mid  cbildnrn  died  witbout  iinie,  hie  or  ber 
■hare  ehould  revert  to  tbe  remaining  children  ;  but  in  caae  of  one  dying  and  leaving 
iitiie,  then  tbe  part  which  attcb  child  woahl  have  been  entitled  to  ebouM  make  a  share 
for  his  or  ber  child.    There  was  a  po Her  to  his  ezecutora  to  sell  all  tlie  real  esute,  add 
all  the  personalty  to  it  and  divide  tbe  same  into  five  parts,  and  dispose  of  one  fifth  to 
tlie  said  C.  B.  or  her  legal  heirs,  one  fifth  to  tbe  said  J.  I.  P.  or  hla  legal  heirs,  one  fifth 
to  the  said  P.  K  P.  or  his  legal  heirs,  one  fifth  part  at  interest,  each  interest  to  be  paid 
to  the  said  D.  D.  and  in  the  evpnt  of  ber  death  l>efore  her  husband,  to  appropriate  the 
Interest  to  the  bcnieflt  of  ber  children  as  they  came  uf  age;  aou  if  she  survived  him, 
then  she  was  to  be  put  into  tbe  full  poesession  of  the  one  fifth.    And  the  remaining  one 
fifth  was  to  1>e  placed  at  interest  for  W.  P.  (another  child ;;  and  in  case  of  his  death 
leaving  no  Issae,  tlien  this  fifth  was  to  be  divided  between  the  tealator*^  surviving  chil- 
dren and  hhi  legal  heirs,  but  should  he  reform  in  his  habits,  then  he  was  to  have  Urn 
entire  possession  of  this  fifth  part.    The  will  directed  the  executors  to  sell  a  house  la 
Broad  Street  end  out  of  the  proceeds  lo  pay  a  legacy ;  and  the  residue  of  the  purebasa 
money  was  to  be  divided  intii  six  equal  parts,  one  was  to  be  given  to  his  wife  and  tha 
remaining  five  sixths  were  to  be  disiributed  among  bis  children  and  their  legal  heirs  In 
tbe  same  manner  as  had  been  before  directed  wiili  regaid  to  the  real  and  personal  esotti 
after  the  death  of  bis  wife.    Tbe  widow  survived  all  the  children,  except  W.  P.,  and 
then  died.    W.  P.  was  living,  bnt  bad  never  any  children.    C.  &..  D.  D.,  J.  I.  P.  and  P. 
R.  P.  were  all  dead  leaving  children.    Prior  to  the  deaths  of  P.  R.  P.  and  J.  I.  P.,  they 
bad  respectively  assigned  their  rights  in  the  leetator*s  estate  by  way  of  mortgage,  with- 
out  their  widows  having  joined :  HM^  that  the  children  took  an  estate  for  Hie  in  the 
pn>perty,  and  that  the  remainder  in  fee  went  to  tbe  children  of  the  devisees,  1.  e.  aH  the 
children  of  the  devisees,  and  not  merely  those  bom  at  the  time  of  making  the  will  or  at 
the  death  of  tbe  testator.    Tliat  the  lands  passed  by  a  devise  of  the  renu  and  prallia ; 
and  were  vested  in  the  devisees,  subject  to  the  power  of  sale  in  the  trustees ;  and  whan 
this  was  executed,  tbe  proceeds  belonged  to  tbe  devisees  for  life  in  remainder  In  like 
manner  as  the  land.    Thai  the  proceeds  of  the  Broadway  Honse,  after  setting  apart  a 
sixth  for  tbe  widow,  stood  upon  the  same  footing.    That  ai  J.  L  P  and  P.  K.  P.  had 
only  a  life  estate,  their  widows  had  no  dower ;  and  the  mortgages  only  operated  upcm 
their  shares  oftne  rents  and  pmfito.    That  W,  P.*s  share  wasio  be  pot  out  during  hla 
life  and  afterwards  divided  among  t  his  brothers  and    sisters  children  per  »Hff99* 
Bharti  uf  Infbnts  to  be  paid  to  general  guardians,  and  where  there  were  no  general 
guardian*,  to  be  paid  into  court.    The  shares  of  femes  covert  (If  of  ag«)  to  be  paid  vver 
on  joint  receipts  of  themselves  and  husbands. 


Bill  for  directioDs  ia  relation  to  the  distribution  of  the  es- 
tate  of  John  Post,  deceased. 

The  testator,  by  his  will,  dated  the  fourth  day  of  July  one 
thousand  eight  hundred  ahd  seventeen,  among  other  provi« 
sions  for  his  wife  in  lieu  of  dower,  bequeathed  to  her  one 
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1885.  thousand  dollars  to  be  paid  annually  out  of  tiie  rents,  issues 
and  profits  of  his  real  estate  and  also  one  half  of  the  ready 
money  in  his  house  at  the  time  of  his  death.     He  gave  the 

POST.  residue  of  the  rents,  issues  and  profits  of  his  real  and  per- 
sonal  estate  to  his  five  children,  namely,  Catharine  Butler, 
John  I.  Post,  Deborah  Douglass,  William  Post  and  Peter  R. 
Post,  to  be  equally  divided  between  them  or  their  legal  heirs 
according  to  the  terms  thereinafter  named.  And  in  case 
any  one  of  his  children   should  die    without  lawful  issue, 

• 

then  his  or  her  part  or  share  should  revert  to  and  be  equally 
divided   amongst  his  remaining  children ;  but  in  case  any  or 
either  of  them  should  die  leaving  lawful  issue,  then  the  part 
or  parts  which  such  of  his  said  child  or  children  would  have 
been  entitled  to  should  make  a  share  or  shares,  part  or  parts 
for  bis,  her  or  their  children.     Then  followed  a  power  to 
his  executors,  after  the  decease  of  his  wife  Deborah,  to  sell 
all  his  real  estate  and  to  add  all  his   personalty  to  it  and  to 
divide   the  same  into   five   equal   parts ;  and  to  dispose  of 
them  in  the  following   manner,  to  wit,  one   fifth  part  they 
should  give  to  Catharine   Butler  or  her  legal  heirs,  one  fifth 
part  to  John  I.  Post  or  his  legal  heirs,  one  fifth  part  to  Peter 
R.  Post  or  his  legal  heirs,  one  fifth  part  at  interest,  on  good 
and  sufficient   security,   the  interest  of  which   they   should 
pay  annually  to  Deborah  Douglass  ;  and  in  the  event  of  her 
death  before  her  husband,  to  appropriate  the  interest  to  f^e 
benefit  of  her  children,  giving  to  each,  as  they  came  of  age, 
the  principal  of  their  own  equal  part  or  portion.     But  should 
she  survive   her  husband,   then  the   whole  of  her  one   fifth, 
pot  out,  should  immediately  or  as  soon  as  convenient  be  put 
into  her  full  and  entire  possession.     The  remaining  one 
fifth  part  to  be  put  at  interest  for  the  benefit  of  William 
Post,  the  interest  to  be  paid  to  him  annually ;  and  in  case 
of  his  death  without  lawful  issue,  then  this  one  fifth  should 
be  equally  divided  between  the  testator's  surviving  children 
or  their  legal  heirs — but  should  he  reform  in  his  habits  so 
as  to  be   deemed  fit  to  be  entrusted   with   its  management, 
the  executors  were  then  to  give  him  full  and  entire  posses- 
sion of  his  said  one  fifth  part.     The  will  then  directed  the 
executors  to  sell  a  house  and  lot  in  Broad  Street  and  out  of 
the  proceeds  to  pay  a  legacy  of  two  hundred  and  fifty  dol- 
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lars  ;  and  the  residue  was  to  be  divided  Into  six  equal  parts, 
one  of  which  his  executors  were  to  give  to  his  wife  and  the 
remaining  five  sixth  parts  they  were  to  distribute  and  dis- 
pose of  among  his  children  or  their  legal  heirs  precisely  in 
the  same  mode  and  manner  as  he  had  above  directed  ihem 
to  dispose  of  the  five  equal  parts  of  his  estate  both  real  and 
personal  after  the  decease  of  his  wife.  The  testator  ap- 
pointed four  of  his  children,  namely,  Mrs.  Butler,  Mrs. 
Douglass,  John  L  Post  and  Peter  R.  Post  executors  of  his  will. 

The  widow  survived  all  the  children,  except  William 
Post,  and  died  on  the  sixteenth  day  of  July  one  thousand 
eight  hundred  and  thirty-four.  William  was  still  living, 
but  had  no  children — nor  had  he  any  at  the  time  of  the  tes- 
tator's death.  Catharine  Ritter  then  had  five  children,  who 
were  all  alive  ;  but  she  died  in  the  year  one  thousand  eight 
hundred  and  twenty-eight.  Deborah  Douglass,  at  that  time, 
had  six  children  and  died  in  the  same  vear  with  Mrs.  Ritter. 
Her  six  children  were  still  living.  At  the  time  of  the  tes- 
tator's death,  John  L  Post  had  eleven  children ;  he  died  in 
the  year  one  thousand  eight  hundred  and  twenty,  leaving  a 
widow  and  twelve  children  ;  three  of  whom  had  died  intes* 
late  and  without  issue,  another  of  them,  a  daughter,  died 
leaving  a  husband  and  three  infant  children  who  were  alive. 
These  four  deceased  children  of  John  L  Post  had  died  pre- 
vious to  the  death  of  the  testator's  widow.  Peter  R.  Post, 
at  the  time  the  testator  died,  had  one  child,  who  departed 
this  life  in  the  year  one  thousand  eight  hundred  and  twenty- 
three,  leaving  a  widow  and  three  children;  and  all  of 
whom  are  living. 

The  present  trustees  had  sold  real  estate  since  the  death 
of  the  widow  to  the  amount  of  fifty- two  thousand  six  hun- 
dred and  seventy-five  dollars. 

On  the  first  day  of  May,  one  thousand  eight  hundred  and 
twenty-nine,  Peter  R.  Post  was  indebted  to  Catharine  Ritter 
in  the  sum  of  two  thousand  three  hundred  dollars ;  and,  on 
that  day,  executed  to  her  a  bond  and  assignment  by  way  of 
mortgage  of  all  his  right,  title  and  interest  in  the  estate 
coming  under  his  father's  will,  for  securing  the  repayment 
of  the  debt,  with  interest. 

John  L  Post,  being  indebted  to  his  father  on  several  bonds 
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and  with  a  view  of  securing  his  estate  from  any  loss  on  ac- 
count thereof,  did,  on  the  twenty-fourth  day  of  December 
one  thousand  eight  hundred  and  twenty-nine,  execute,  to 
his  co-executor,  an  assignment  of  all  his  interest  in  the  es- 
tate under  the  will,  so  far  as  might  be  necessary  to  secure 
the  indebtedness. 

The  assignments  thus  made  respectively  by  Peter  R. 
Post  and  John  I.  Post  remained  in  force  and  the  debts  were 
unpaid  at  the  time  of  their  deaths. 

It  was  necessary  to  ascertain  what  rights  and  interests 
they  took  in  the  estate  under  the  will,  in  order  to  determine 
how  far  these  mortgages  were  now  operative  upon  the 
shares  which  were  devised  to  them  7  and  another  question 
was,  whether  the  widows  of  John  I.  Post  and  Peter  R.  Post, 
were  entitled  to  dower,  either  legally  or  equitably,  in  such 
shares  7 — they  not  having  united  with  their  husbands  in  the 
assignments. 

The  trustees  prayed  for  advice  and  direction :  1.  as  to 
whether  the  assignees  or  mortgagees  of  John  I.  Post  and 
Peter  U.  Post  were  entitled,  out  of  the  estate  under  the 
assignments,  to  any  thing  more  than  to  their  respective 
shares  of  the  rents  and  profits  of  the  estate  during  the  re- 
spective lives  of  the  assignees  7  2.  Whether  their  widows 
were  entitled  to  dower  as  claimed  by  them  7  3.  What  dis- 
position should  be  made  of  the  share  which  was  given  and 
devised  for  the  benefit  of  the  testator's  son,  William  Post? 
4.  What  disposition  should  be  made  of  the  shares,  upon  the 
distribution,  which  belonged  to  infants  7  and,  5.  Whether 
the  petitioners  should  report  their  proceedings  to  this  court 
in  relation  to  the  sales  of  the  real  estate  or  of  what  they 
might  hereafter  do  under  and  by  virtue  of  their  appointment 
as  trustees  7 


Mr.  J.  P.  Hallf  for  the  trustees. 
Mr.  /.  Dtkematit  for  defendants. 


Thb  Yice-Chancbixor: — Under  the  devise  of  the  residue 
of  the  rents  and  profits,  after  the  one  thousand  dollars  annu- 
ally is  taken  out  of  the  same  for  the  widow  of  the  testator. 


SMITH 
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I  am  of  opinion  that  the  children  of  the  testator,  namely,       ^^S^- 

Mre.  Ritter,  Mrs.  Douglass,  John  L  Post,  Peter  R.  Post 

and  William  Post,  take  life  estates  in  the  lands  as  tenants 

in  common,  with  benefit  of  survivorship  or  cross-remainders       post. 

for  life,  in  the  event  of  one  or  more  of  them  dying  without 

lawful  issue.     The  words  *'  or  their  legal  heirs  according  to 

the  terms  hereinafter  named,"  are,  in  this  will,  words  of 

purchase  and  carry  the  remainder  in  fee  to  the  children  of 

the  devisees  above  named :  Crawford  v.  Trotter^  4  Mad.  C. 

R.  361 ;  Jeffery  v.  Honywood,  lb.  396. 

This  is  manifest  from  the  two  next  clauses  of  the  will,  in 
which  the  testator  gives  the  share  of  any  one  dying  without 
lawful  issue  to  the  survivors  and  then  "  in  case  any  or  either 
of  them  "  (the  five  children)  **  shall  die  leaving  lawful  issue, 
the  part  or  parts  which  such,  &c.  would  have  been  entitled  to, 
shall  make  a  share  or  shares,  part  or  parts  for  his,  her  or 
their  children."  Here  the  word  '^children  "  is  used  as  being 
the  legal  heirs  referred  to  in  the  devising  clause  ;  and  they 
are  to  take  substitutionally.  The  devise  to  them  is  of  a 
distinct  estate  in  their  own  right ;  hence,  the  first  must  be 
deemed  a  life  estate  in  the  testator's  five  children  respec- 
tively ;  and  the  second,  which  is  to  their  children,  an  estate 
in  remainder  upon  the  determination  of  the  respective  life 
estates  in  their  parents.  The  persons  entitled  to  this  estate 
in  remainder  are  ail  the  children  of  the  first  takers  respec- 
tively and  not  merely  those  who  were  born  at  the  time  of 
making  the  will  or  at  the  death  of  the  testator :  Crone  v. 
Odetl,  1  B.  &  B.  483 ;  3  Bro.  C.  C.  404,  n.  2. 

The  title  to  the  lands  passed,  in  this  case,  by  the  devise 
of  the  rents  and  profits :  see,  Paterson  v.  Ettis^  11  Wend. 
298,  and  cases  there  cited.  It  vested  in  the  devisees  and 
not  in  the  executors. 

The  devisees,  however,  took  the  legal  estate  subject  to 
the  power  of  sale  in  the  executors  or  trustees,  which  is  a 
naked  power  in  trust.  When  this  power  was  executed,  the 
proceeds  belonged  to  the  devisees  for  life  in  remainder,  in 
like  manner  as  the  land ;  and  the  directions  for  distribution 
appear  to  conform  thereto  and  to  carry  out  the  intention  of 
the  testator  in  that  respect. 

The  proceeds  of  the  Broad  Street  house  and  lot,  after 


538 


CASES  IN  THE 


1835. 


SMITH 

V. 
POST. 


paying  off  the  legacy  of  two  hundred  and  fifty  dollars  and 
setting  apart  one  sixth  for  the  widow,  stands  upon  the  same 
footing  as  the  proceeds  of  the  other  parts  of  the  estate  sold 
since  the  widow's  death.  The  whole  must  be  divided  into 
five  equal  parts.  One  fifth  part,  with  one  fifth  of  the  rents 
or  interest  and  income  since  the  death  of  Mrs.  Ritter,  now 
belongs  to  her  children  absolutely  and  is  to  be  divided  equal- 
ly among  them.  One  other  fifth  part,  in  like  manner,  be- 
longs to  and  is  to  be  divided  between  the  five  children  of 
Mrs.  Douglass.  Another  fifth  part  belongs,  in  like  manner, 
to  the  children  now  living  of  John  I.  Post  and  to  the  chil- 
dren of  the  deceased  daughter  Sarah  Vermule  :  these  three 
children  being  entitled  to  their  deceased  mother's  share 
subject  to  their  father's  right  as  tenant  by  the  curtesy — for 
I  consider  that  the  proceeds  of  the  real  estate  is  still  to  be 
regarded  as  land  in  this  distribution. 

John  I.  Post  had  but  a  life  estate  under  the  will.  His 
widow,  Mrs.  Agnes  Post,  has  no  right  of  dower  in  this 
share  of  the  estate.  Nor  is  the  assignment  made  by  way 
of  mortgage  of  any  effect  beyond  the  rents,  profits  and  in- 
come of  the  one  third  during  the  life  of  John  I.  Post.  Ano- 
ther one  fifth  part  belongs  to  the  children  of  Peter  R.  Post 
deceased;  and  is  to  be  divided  between  them.  Their  roo- 
tlier,  Mrs.  Ann  Post,  has  no  right  of  dower  in  it.  And  so 
with  respect  to  the  mortgage  given  by  him[to  Mrs.  Ritler» 
it  only  operated  upon  his  share  of  the  rents  and  income  so 
long  as  he  lived.  The  remaining  one  fifth,  the  trustees  are 
to  hold  and  invest  for  the  benefit  of  William  Post  during 
his  life.  At  his  death  without  a  child  or  children,  it  will 
belong  to  the  children  of  his  deceased  brothers  and  sisters 
and  must  be  divided  among  them  in  like  manner  as  above, 
each  set  of  children  taking  one  fourth  per  stirpes  or  by  rep- 
resentation. 

With  respect  to  the  shares  of  those  who  are  infiints  (in 
this  general  distribution  or  settlement)  the  trustees  will  be 
safe  in  paying  the  money  to  their  general  guardian  ;  and  if 
they  have  no  guardians,  their  shares  may  be  paid  into  court 
where  it  can  be  invested  until  they  come  of  age. 
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The  shares  belonging  to  femes  covert  may  be  paid  over  1686. 

upon  the  joint  receipts  of  themselves  and  husbands,  provided  ^•^"v-^-' 
they  are  of  age. 


DINirBFOBD. 


Hamblin  V,  DiNNBFORD  and  another* 


CwtnetiforpanoiuilierTicMareiiiattanforeoiiitaoriaw:  and  aqoity  will  noteompel 
specific  performance. 

Aa  actor  agreed  In  writing  with  a  manager  not  to  perform  at  any  other  theatre  (br  a  terra 
of  jeaiB.  He  broke  his  engagement ;  and  a  bill  waa  filed  to  reelraln  him  by  i^JonetioD 
and  to  compel  performance.  Hddf  that  it  waa  a  mere  matter  between  employer  and 
amplojred,  and  the  remedy  was  at  law.  A  preUmloary  iiOuaetion  wUeh  had  been 
granted  woe  diamlved. 


The  complainant,  Thomas  S.  Hamblin,  was  the  lessee  and  Nimemher  9, 
manager  of  the  Bowery  Theatre  in  the  city  of  New  York.  He       1835. 
had  entered  into  an  agreement  for  the  services  of  the  defen-  CoiUractg 
dant  David  S.  Ingersoll  as  a  comedian,  which  was  reduced /or  p^mmal 
into  writing  and  whereby  the  said  Ingersoll  engaged  himself 'wwow- 
to  the  complainant  for  the  term  of  three  years  ;  and  cove-  ^^^'^*  ^^ 
nanted  and  agreed  to  perform  and  enact  for  three  years  all ,   ^^^ 
such  parts  of  the  drama  which  the  complainant  should  re- 
quire either  in  the  city  of  New  York  or  any  other  city  in 
the  United  States  or  the  Canadas ;  and  the  said  David  S. 
Ingersoll  was  not,  during  the  said  term,  to  be  at  liberty  to 
play  at  any  theatre  or  for  any  person  or  persons  benefit 
without  the  consent  of  the  complainant  his  executors,  admi- 
nistrators or  representatives  first  had  and  obtained  for  such 
purpose  in  writing.     In  consideration  of  all  this,  the  com- 
plainant bound  himself  to  pay  the  said  Ingersoll  for  the  first 
year  fifteen  dollars  per  week,  for  the  second  year  twenty  dol- 
lars a  week,  and  for  the  third  year  twenty-five  dollars  per 
week,  together  with  a  clear  third  of  two  benefits  in  each  year* 

The  bill  set  forth  this  agreement ;  and  alleged  that  the 
defendant  Ingersoll  entered  upon  and  commenced  hi»  ea- 
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1835.  gagement  under  it.  It  went  on  to  show  that  the  other  de> 
""^"^^'^^  fendant,  William  Dinneford,  had  opened  a  theatre  called  the 
^^  Franklin  Theatre,  New  York ;  and  although  he  well  knew 
DiHHKFOSD.  and  was  notified  of  the  said  agreement  which  the  said  David 
S.  Ingersoll  had  entered  into  with  the  said  complainant,  yet 
he,  the  said  Dinneford,  had  agreed  and  the  said  Ingersoll 
had  engaged  for  the  performance  of  the  said  Ingersoll  at  the 
said  Franklin  Theatre  without  the  consent  of  the  complain- 
ant ;  and  the  said  Ingersoll  had  left  the  theatre  and  employ- 
ment of  the  complainant.  Prayer:  that  the  said  William 
Dinneford  and  David  S.  Ingersoll  might  be  restrained  from 
playing  or  appearing  or  performing  as  an  actor  at  the 
Franklin  Theatre  or  at  any  other  theatre  during  the  period 
of  his  said  engagement  with  the  complainant,  without  his 
written  consent ;  and  that  the  said  William  Dinneford  his 
agents  and  servants  might  be  restrained  from  permitting  or 
suficring  the  said  David  S.  Ingersoll  to  perform  at  the  said 
Franklin  Theatre  until  the  further  order  of  the  court.  And 
for  further  relief. 

The  defendant,  Ingersoll,  in  his  answer,  admitted  tbe 
making  the  agreement,  but  alleged  his  being  a  minor  at  tbe 
time  he  signed  it ;  and  he  considered  himself  at  liberty  to 
make  an  engagement  with  the  defendant,  Dinneford,  on  the 
ground  of  the  complainant,  having  withheld  a  part  of  bis 
salary.  While  Dinneford,  in  his  answer,  denied  knowledge 
of  Ingersoll's  agreement  with  the  complainant. 

A  preliminary  injunction  had  been  granted ;  and  a  motion 
was  now  made  to  dissolve  it. 

Mr.  T.  &  Bradi/y  for  the  defendant  Ingersoll ;  and  Mr. 
T.  J,  Smithy  for  the  defendant  Dinneford. 

Mr.  C.  W,  Sandfordf  for  the  complainant. 

Navemb.  10.  '^^"  Vice-Chancellor  : — The  most  important  question 
for  the  court  is,  as  to  its  jurisdiction  in  this  case. 

The  bill  is  in  the  nature  of  one  for  a  specific  performance. 
It  seeks,  by  its  prayer,  to  compel  performance  at  the  theatre 
embraced  by  the  agreement. 

When  the  injunction  was  applied  for,  I  had  some  besita- 
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lion  whether  the  court  should  not  leave  the  parties  to  law :      ^^^• 
for,  in  general,  matters  of  personal  services  are  matters  for    ^]^J^i, 
law.     There  may  be  some  special  exception ;  and  there  v. 

are  cases  where  a  party  is  restrained  in  breaches  of  cove-  dihnifobd. 
nant:  but  then  they  are  such  as  relate  to  property  of  some 
kind ;  and  not  where  personal  services  are  sought  to  be 
compelled.  Thus,  in  Barfield  v.  Nicholson,  2  S.  &  S.  1,  a 
woii:  entitled  ''  The  Architectural  Dictionary  **  had  been 
pirated  by  the  defendants  in  a  book  called  "  The  Practical 
Builder.'*  An  injunction  had  been  granted  by  the  Vice- 
Chancellor  to  restrain  the  publication,  contrary  to  a  cove- 
nant ;  and  it  was  sustained  upon  an  appeal  to  the  Lord 
Chancellor. 

The  case  of  Barret  v.  Blagrave^  5  Ves.  555,  has  been 
cited.  There,  the  house  of  the  defendants  adjoined  Vaux- 
hall  gardens.  It  had  been  originally  let  by  Tyers  and  Bar- 
ret, the  proprietors  of  the  garden,  under  an  express  covenant 
from  the  lessee  not  to  carry  on  the  trade  of  a  victualler,  re- 
tailer of  wine  or  any  employment  which  would  be  to  the 
damage  of  the  proprietors  of  Vauxhall  gardens,  upon  the 
penalty  of  forfeiting  the  lease  and  fifty  pounds  a  month. 
The  lessees  underlet  to  the  defendant,  who  had  become 
insane  ;  but  his  wife  kept  the  house  open  during  the  season 
for  the  gardens  as  a  house  of  public  entertainment,  where 
liquors  and  refreshments  were  supplied.  The  court  granted 
an  injunction.  In  that  case,  it  will  be  observed,  the  cove- 
nant related  to  the  gardens,  and  to  the  use  to  be  made  of 
the  demised  premises — and  was  not  a  matter  involving  the 
consideration  made  of  personal  services  to  be  performed. 
Adderly  v.  Dixon,  1  Sim.  &  Stu.  608,  contains  the  princi- 
ple upon  which  this  court  decrees  specific  performance  of 
contracts  for  land  and  sometimes  in  relation  to  matters  of  a 
personal  nature ;  but  it  has  no  particular  application  to  this 
case. 

There  is,  however,  a  case,  and  upon  the  strength  of  which 
I  was  induced  to  grant  the  injunction  in  the  first  instance, 
which  would  seem  to  be  in  point :  Morris  v.  Cobnan,  18 
Ves.  437 — more  fully  adverted  to  by  Lord  Eldon,  in  Clarke 
V.  Pricet  2  Wilson,  157.  As  reported  in  Vesey,  the  court 
seems  to  have  interfered  on  the  ground  of  partnership.    Mr. 
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1685.       Colman  was  the  acting  manager  of  the  Haymarket  Theatre. 
An  injunction  had  been  granted  restraining  him  from  acting 
as  manager;  and  a  reference  was  directed  to  ascertain 
DiNNSFOBD.  whcthcr  he  had  performed  the  duties  of  manager.  .Upon  a 
motion  to  dissolve  the  injunction,  a  question  arose  upon  the 
validity  of  a  clause  in  the  articles  restraining  him  from  writ- 
ing dramatic  pieces  for  any  other  theatre.    And  the  court 
deemed  the  agreement  in  that  particular  legal.    But  we 
have  a  somewhat  different  version  of  the  case  in  Clarke  v. 
Price.    And  here  it  may  be  as  well  to  revert  to  this  case  of 
Clarke  v.  Price.    The  defendant,  Mr.  Price,  had  agreed  to 
furnish  the  complainants,  who  were  publishers,  with  reports 
of  cases  argued  and  determined  in  the  court  of  exchequer. 
When  about  four  volumes  were  out,  Mr.  Price  made  some 
contract  with  the  other  defendants,  Brooke  and  Sweet,  by 
which  he  had  bound  himself  to  write  and  compose  new  vo* 
lumes  of  reports  of  cases  in  the  court  of  Exchequer  and  in 
the  exchequer  chamber ;  and  the  complainants  insisted  that 
they  were  entitled  to  have  an  assignment  duly  made  to  them 
of  all  the  copyright.    Bill  for  specific  performance  ;  and,  an 
injunction.     The  case  of  Morris  v.  Colman^  had  been  refer- 
red to ;  and  the  Lord  Chancellor  thus  spoke  of  it :  **  The 
case  of  Morris  v.  Colman  is  essentiallv  different  from  the 
present.     In  that  case,  Morris,  Colman,  and  other  persons, 
were  engaged  in  a  partnership  in  the  Haymarket  Theatre, 
which  was  to  have  continuance  for  a  very  long  period,  as 
long  indeed  as  the  theatre  should  exist    Colman  had  entered 
into  an  agreement  which  I  was  very  unwilling  to  enforce ; 
not  that  he  would  write  for  the  Haymarket  Theatre,  but 
that  he  would  not  write  for  any  other  theatre.    It  appeared 
to  me,  that  the  court  could  enforce  that  agreement  by  re- 
straining him  from  writing  for  any  other  theatre.    The  court 
could  not  compel  him  to  write  for  the  Haymarket  Theatre ; 
but  it  did  the  only  thing  in  its  power ,-  it  induced  him  indi- 
rectly to  do  one  thing,  by  prohibiting  him  from  doing  ano- 
ther.   There  was  an  express  covenant  on  his  part  contained 
in  the  articles  of  partnership  and  there  was  a  decree  direct- 
ing the  partnership  to  be  carried  on  ;  it  could  not  be  pat  an 
end  to,  and  it  was  the  duty  of  the  parties  to  interfere.''    But 
with  respect  to  the  principal  case  of  Clarke  v.  Price^  he  ob- 
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serves,  that  if  the  contract  is  one  which  the  court  will  not       1885. 
carry  into  execution,  the  court  cannot  indirectly  enforce  it      ^«^*v*^^ 
by 'restraining  Mr.  Price  from  doing  some  other  act.     This  ^ 

is  an  agreement  which  expressly  provides  that  Mr.  Price  DimmosD. 
shall  write  and  compose  reports  of  cases  to  be  published  by 
the  plaintiffs.  But  I  have  no  jurisdiction  to  compel  Mr. 
Price  to  write  reports  for  the  plaintiffs.  I  cannot,  as  in  the 
other  case,  say,  that  I  will  induce  him  to  write  for  the  plain* 
tiffs,  by  preventing  him  from  writing  for  any  other  person, 
for  that  is  not  the  nature  of  the  agreement.  The  only  melons 
of  enforcing  the  execution  of  this  agreement  would  be  to 
make  an  order  compelling  Mr.  Price  to  write  reports  for 
the  plaintiffs ;  which  I  have  not  the  means  of  doing.  If 
there  be  any  remedy  in  this  case,  it  is  at  law.  If  I  cannot 
compel  Mr.  Price  to  remain  in  the  Court  of  Exchequer  for 
the  purpose  of  taking  notes,  I  can  do  nothing.  I  cannot, 
indirectly,  and  for  the  purpose  of  compelling  him  to  perform 
the  agreement,  compel  him  to  do  sometlnng  which  is  merely 
incidental  to  the  agreement.  It  is  also  quite  clear,  that 
there  is  no  mutuality  in  this  agreement."  He  was,  there- 
fore, of  opinion  the  court  had  no  jurisdiction  in  the  case. 
The  difference  in  the  two  cases  is  here  seen.     In  the  one,  ^ 

Colman  agreed  not  to  write,  for  any  other  theatre,  not  how- 
ever that  he  would  write  for  the  Haymarket.  While,  in 
Clarke  v.  Price,  the  latter  agreed  to  write  reports  for  the 
complainants,  but  had  not  restrained  himself  by  a  covenant 
from  writing  for  any  one  else.  In  the  case  now  before  the 
court,  the  covenant  of  Mr.  Ingersoll  is  both  ways,  that  he 
will  perform  at  the  complainant's  theatre,  and  will  not  per- 
form at  any  other ;  and  so  far,  it  might  be  thought  to  be 
within  Morris  v.  Colman,  to  warrant  the  preliminary  injunc- 
tion. But  the  difficulty  is,  how  to  compel  specific  perfor- 
mance. The  court  cannot  oblige  Mr.  Ingersoll  to  go  to  the 
Bowery  Theatre  and  there  perform  :j)articular  characters. 
Imprisonment  for  a  contempt  would  be  the  consequence  of 
bis  refusal,  and .  this  would  defeat  the  very  performance 
sought  to  be  enforced.  Chancellor  Walworth  refers  to 
this  sort  of  thing  in  the  case  relative  to  the  Italian  opera  , 

(He  Rivafinoli  v.  Bosseiti,  4  Paige's  C.  R^64 ;)  and  treats 
the  subject  as  it  deserves.     The  court  can*  make  no  such 
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1835.  order.  The  only  relief  it  could  give  would  be  to  restrain 
this  aclor  from  performing  elsewhere  than  at  the  Bowery 
Theatre,  but  this  would  leave  the  positive  part  of  the  agree- 
piNN£FORD.  ment  untouched.  As  1  have  before  observed,  the  case  is, 
in  truth,  different  from  MorHs  v.  Colman.  There,  was  a  co- 
partnership; and  if  that  had  not  appeared,  the  court  could 
not  have  entertained  jurisdiction.  Not  so  here.  This  is  a 
mere  matter  between  employer  and  employed.  The  parties 
must  be  left  to  law. 

The  injunction  must  be  dissolved ;  and  if  this  is  to  be  the 
case  as  to  Ingersoll,  it  must  also  be  dissolved  as  to  the  de- 
fendant Dinneford.  Let  it  be  without  prejudice  to  the  rights 
of  all  parties  at  law.    Costs  may  abide  the  event  of  the  smt 


Note.  Since  the  foregoing  opinion  was  delivered,  the 
of  Kemtle  v.  Kean  has  appeared  in  the  Reports,  (6  Simon 
333.)  There  the  defendant  had  agreed  with  the  proprietors 
of  Covent-Garden  Theatre  to  act  for«twenty-four  nights  dar- 
ing a  certain  period  of  time  at  their  theatre  at  a  salary  of 
£50  for  each  night,  and  that  he  would  not  perform  at  aoy 
other  theatre  in  London  during  the  period  of  his  ei^age- 
ment.  Upon  a  bill  filed  for  a  specific  performance,  an  in- 
junction  ex  parte  was  granted,  restraining  the  defendant  from 
acting  at  Drury.lane  or  any  other  place  in  London.  A  mo- 
tion was  afterwards  made  to  dissolve  it,  when,  upon  a  review 
of  the  cases  of  Morris  v.  Colman  and  Clarke  v.  Price,  it  was 
held,  that  the  court  could  not  enforce  the  positive  part  of 
the  contract,  and  therefore  it  would  not  restrain,  by  iDJimc- 
tion,  a  breach  of  the  negative  part.  In  Kmberly  v.  Jenmngh 
lb.  340,  the  court  proceeded  on  the  same  principle  and  al- 
lowed a  demurrer  to  the  bill. 
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Rbksbn  and  another  v.  Ha.t  and  ofh^rs. 


BBMSBN 

9. 

HAT. 


AUbon^  court!  view  with  jralonsj  a  mort(agee*f  acquiring  an  abMlnte  o^vnerabip,  yet 
ttere  is  DO  law  afaintt  it  where  the  traneactioo  it  fair.  The  law  only  prohlbiti  a  mort- 
gagee from  availing  himielf  of  a  stipulation  contained  in  the  mortgaf e  or  in  a  leperale 
inatmiieiit  made  bi  the  time  or  of  loroe  covenant  or  agreement  forming  part  of  the  orlg- 
laal  trmnaaction,  and  by  which  he  attempts,  upon  the  happening  of  aome  event  or  con* 
dition,  to  render  the  eaiate  irredeemable. 


The  principal  object  of  the  bill  in  this  cause  was  to  reach  JZV<metii6.  10, 
a  supposed   interest  of  the  defendants  Charles  Hay  and       1835. 
Elizabeth  his  wife  in  certain  leasehold  premises  standing  in  jn^l^^^ 
the  names  of  the  defendant  William  Scott  and  one  William  and  mortga* 
Legget  (not  a  party) ;  and  to  have  it  applied  in  payment  gee. 
of  a  judgment  which  the  complainants  had  recovered  against 
the  defendant,  Charles  Hay,  for  a  debt  or  demand  contracted 
with  them  by  his  wife. 

The  cause  was  heard  upon  the  bill  and  an  answer  of  the 
defendant  William  Scott — as  to  the  defendants,  Hav  and 
wife,  it  had  been  taken  as  confessed. 

The  bill  set  forth  that  in  the  month  of  November  in  the 
year  one  thousand  eight  hundred  and  thirty  and  at  vari- 
ous other  times  since,  the  complainants,  being  then  co-part-* 
ners  in  their  law  business,  were  employed  as  attorneys  and 
counsellors  at  law,  by  and  on  behalf  of  Elizabeth  Hay,  in 
yarious  suits  and  matters  in  different  courts  in  this  state, 
whereby  the  complainants  became  entitled  to  certain  costs 
and  fees  to  be  paid  by  the  said  Elizabeth  Hay ;  and  for 
which  costs  and  fees  the  complainants  obtained  a  judgment 
as  thereinafter  stated.  That,  by  an  affidavit  made  in  the  year 
eighteen  hundred  and  thirty-one,  the  said  Elizabeth  Hay, 
in  a  suit  pending  in  the  New- York  Common  Pleas  Court,  in 
which  she  was  plaintiff,  it  appeared,  and  from  that  informa- 
tion it  was  charged  to  be  true,  that  the  said  Elizabeth  Hay 
was  married  in  the  year  eighteen  hundred  and  one  in  Scotland, 
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1885.      Great  Britain,  to  one  Charles  Hay  also  a  defendant,  then 
RSK8BN      P"^*^^®   soldier  in  the   British  army ;   that  Charles   Hajr 
I,,  became  afterwards  intemperate,  and  Elizabeth  Ha}  came 

SAT*       into  the  United  States  of  America  about  the  year  eighteen 
hundred  and  twenty-two  ;  and  that,  at  the  time  of  making 
that  affidavit,  she  had  not  heard  of  or  from  the  said  Charles 
since  she  came  into  the  said  United  States  ;  and  that  she  had 
always  acted  and  done  business  here  in  her  own  individual 
name.      That,  while  the   said  Elizabeth   Hay   was  here 
without  her  husband  and  acting  in  her  own  name,  she  acqmr« 
ed  very  considerable  property  and  effects  in  the  course  of 
her  business  and  she  also  acquired  certain  leasehold  premi- 
ses in  Laight  Street  in  the  city  of  New- York,  on  a  lease 
from  Trinity  Church  for  a  long  term  of  unexpired  years, 
subject  to  renewal ;  that  the  leasehold  premises  had  been 
built  upon  and  improved  and  let  out  and  yielded  a  rent 
exceeding  ground  rent,  taxes  and  other  necessary  expenses 
of  two  hundred  and  fifty  dollars,  which  lease   or  assign- 
ment was  to  the  said  Elizabeth  Hay  in  her  individual  came. 
That  the  said  Elizabeth  Hay,  before  her  husband  came  to  the 
United  States  of  America,  and  as  the  complainants  believed 
in  the  year  eighteen  hundred  and  thirty.one,  transferred 
the  said  lease  and  all  the  premises  therein  described  to  Wil- 
liam Scott  and  William  Legget,  co-partners  doing  business 
under  the  firm  of  Scott  and  Legget,  in  order,  as  pretended,  to 
secure  to  them  some  debt,  which  assignment  appeared  to  be 
an  absolute  aud  unconditional  transfer.     The  bill  charged 
that  the  assignment  of  the  said  lease,  though  absolute  in  its 
terms,  was  not  intended  to  divest  said  Elizabeth  Hay  of 
all  right  legal  and  equitable,  but,  if  any  debt  was  due  by  her 
to  the  said  Scott  and  Legget,  it  was  secretly  understood  the 
assignment  was  of  no  other  or  greater  effect  than  a  mort- 
gage to  secure  such  debt — and  charged  the  transfer  wa» 
made   absolute  in  its  terms,  with  the   understanding  and 
intention  to  cover  the  property  or  some  interest  therein  for  the 
benefit  of  the  said  Elizabeth  Hay  and  to  hinder  her  credit- 
ors from  reaching  or  affecting  the  same.     That,  nothwith- 
standing  the  apparent  sale  and  absolute  assignment  betvreen 
the  said  Elizabeth  Hay  and  Scott  and  Legget  of  the  said 
'ease,  the  said  Elizabeth  Hay  had  ever  since  remained  in  llie 
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possession  of  the  said  premises  aqd  rented  out  from  year  to  ^^^^« 
year  such  parts  as  she  did  not  occupy ;  and  received  the  rents  ^j^^gg^j^ 
ibr  her  own  use,  not  paying  any, rent  herself,  nor  paying  p, 
over  the  rent  she  received.  That  William  Scott  had  trans-  bat* 
acted  all  or  almost  all  the  negotiations  with  the  said  Elizabeth 
Hay  and  was  fully  acquainted  with  all  the  particulars  and 
William  Legget  had  gone  to  Scotland  and  had  not  returned. 
That  sometime  in  the  year  eighteen  hundred  and  ihirty  two, 
Charles  Hay  arrived,  for  the  first  time,  in  the  United  States 
at  the  port  of  New- York,  and,  though  during,  the  absence  of 
her  husband  out  of  the  United  States  she  had  a  right  to 
acquire  property  and  transact  business  in  her  own  n^me, 
yet,  on  his  arrival,  all  his  marital  rights  over  her  person 
and  property,  were  in  full  force  and  legal  operation ;  aqd 
that,  about  tiie  twenty-first  day  of  April  in  the  year  eigb* 
teeo  hundred  and  thirty-four,  the  complainants  prosecuted 
their  suit  in  the  court  of  Common  Pleas  of  New- York 
against  the  said  Charles  Hay  (the  husband  of  the  said  Eliz- 
abeth  Hay)  for  the  costs  and  fees  before  mentioned  dpe  and 
payable  to  the  complainants  for  their  services  rendered  as 
attorneys  and  counsellors  in  divers  suits  and  matters  for  the 
said  Elizabeth  Hay  during  the  absence  of  her  husband  ; 
and  afterwards,  on  the  twenty  eighth  day  of  May  in  the 
year  eighteen  hundred  and  thirty-foijr,  recovered  a  judg- 
ment against  the  said  Charles  Hay  for  three  hundred  and 
fifty-six  dollars  and  thirty-three  cents,  damages  and  costs, 
which  was,  on  that  day,  duly  docketted.  That  an  execution 
was  issued  thereon,  returnable  the  third  Monday  of  June  in 
the  year  eighteen  hundred  and  thirty-four,  upon  which  execu- 
tion  the  sheriff  returned  that  the  said  Charles  Hay  had  no 
lands  or  tenements,  goods  or  chattels ;  so  that  the  said  judg- 
ment remained  of  record  unpaid ;  that  by  the  aforesaid  crea- 
tion the  complainants  have  exhausted  their  legal  remedies  ; 
and  charged  that  the  said  Charles  Hay  had  spme  equitable 
interest,  things  in  action  or  other  property  of  th^  v^ue 
of  one  hundred  dollars,  dec. 

The  bill  prayed  for  a  receiver,  with  the  usual  powers ; 
and  for  an  injunction ;  and  that  Scott  and  Legget  wght  set 
forth  9^  establish  their  debt  (if  any)  under  the  direction  of 

the  QO^ft ;  aad»  if  any  4ebt  or  demfmd  w^re  eatgblislied  a;^ 
Vol-  n.  68 
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18S5.  allowed  as  prior  to  the  complainant's  judgment,  thai,  after 
paying  the  same,  the  complainants  said  judgment  might  be 
paid,  with  interest,  with  their  costs  and  charges,  out  of  the 
surplus  proceeds  of  sale  of  the  said  lease  and  premises ;  and 
that  Scott  and  Legget  be  charged  with  all  rents  tliey  had 
received  or  permitted  the  said  Elizabeth  Hay  to  receive 
since  the  assignment — and  for  other  and  further  relief. 

The  answer  of  the  defendant,  William  Scott,  (infer  alia) 
admitted  that  the  complainants  were  retaiiied  as  attorneys 
and  counsellors  at  law  in  a  suit  by  and  in  behalf  of  Eliza- 
beth Hay,  but  submitted,  as  a  question  of  law,  upon  tiie  cir- 
cumstances of  the  case,  whether  they  should  be  paid  by  the 
said  Elizabeth  Hay.  The  defendant  believed  and  admitted 
the  defendant,  Elizabeth  Hay,  while  here,  without  her  hus- 
band and  acting  in  her  own  individual  name,  acquired  pro- 
perty and  effects  in  the  course  of  her  business,  and  particu- 
larly some  claims  against  one  Thomas  Roberts ;  that  Eliza- 
beth Hay  and  Thomas  Roberts  referred  all  their  claims  to 
arbitrators  (of  whon^the  defendant  was  one)  who,  in  Sep- 
tember, in  the  year  eightee.n  hundred  and  thirty,  made  an 
award  in  favor  of  the  said  Elizabeth  Hay,  for  eight  hundred 
and  ten  dollars  ;  (hat  the  bond  and  award  were  left  with  the 
complainants  to  collect  the  amount  and  they  prosecuted  a 
suit  thereon  in  her  name  against  the  said  Roberts  and  failed 
in  the  suit,  and  he  believed  nothing  was  collected.  That 
sometime  during  or  shortly  before  the  month  of  March  in 
the  year  eighteen  hundred  and  thirty,  the  said  Elizabeth 
represented  to  the  defendant  that  she  had  an  opportunity  of 
purchasing  a  lease  of  a  lot  in  Laight  Street  in  which  she 
then  lived,  and  requested  the  defendant  and  his  partner  to 
advance  her  the  sum  of  three  hundred  dollars — ^aud,  having 
entire  confidence  in  the  integrity  of  the  said  Elizabeth,  this 
defendant  and  his  partner  Legget,  as  a  firm,  did  advance 
to  her  the  sum  of  three  hundred  dollars  on  the  twenty- 
seventh  day  of  March,  eighteen  hundred  and  thirty,  where- 
with the  said  Elizabeth  purchased  the  said  lease  and  pre- 
mises. That  the  annual  ground  rent  of  eighty  dollars  had 
been  paid  from  time  to  time  to  the  current  year ;  the  rent 
ending  November,  eighteen  hundred  and  thirty-four,  and 
the  previous  half  year,  the  defendant  had  paid.     That  the 
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said  Elisabeth  erected  a  building  about  nii^e  feet  wide  and       ^^^* 


aUfSKN 


two  stories  high  which  cost  between  two  hundred  and  three      

hundred  dollars.  That,  since  the  premises  were  assigned  *  «. 
to  the  defendant  and  his  partner^  they  had  let  for  two  hun-  hat 
dred  and  twenty-four  dollars  per  annum,  independent  of  a 
small  space  or  room  which  the  defendant  allowed  the  said 
Elizabeth  to  occupy  rent  free,  and  which,  if  let  out,  would 
produce  an  additional  sum  of  thirty  dollars ;  and  that  the 
clear  rent  of  the  said  premises,  after  paying  ground  rent, 
taxes  and  allowing  for  repairs  and  expenses,  would  not 
exceed  one  hundred  and  twenty-four  dollars.  The  defen- 
dant believed  that  the  description  of  the  said  building  was 
not  such  as  to  enable  the  assignee  of  the  lease  to  claim  a 
renewal  or  payment  for  the  building.  That  previous  to  the 
assignment  to  the  defendant  and  his  partner,  Elizabeth  Hay 
had  become  indebted  to  the  defendant  and  his  partner,  in 
addition  to  the  three  hundred  dollars  advanced  to  purchase 
said  lease,  for  other  advances  in  cash  to  the  amount  of  one 
hundred  dollars.  That,  either  shorliy  before  or  early  in 
April,  eighteen  hundred  and  thirty^four,  she  called  at  the 
store  of  the  defendant  and  stated  she  had  lost  her  claim 
against  Roberts  or  could  not  collect  it  and  she  had  no  other 
means  of  paying  their  dues,  except  by  the  leasehold  pre- 
mises ;  that,  as  she  purchased  the  premises  with  their  mo- 
ney, she  considered  it  her  duty  to  assign  the  lease  to  them ; 
that  this  defendant  consulted  with  his  partner  as  to  the  value 
of  the  premises,  and  they  finally  agreed  to  take  the  same  in 
satisfaction  of  the  debt,  and  directed  an  attorney  to  prepare 
an  assignment  and,  not  knowing  the  exact  amount  of  debt, 
directed  the  sum  of  five  hundred  dollars  to  be  put  in  as  the 
coosideralion,  supposing  the  amount  was  of  no  importance 
and  that  sum  dot  far  from  the  balance  due.  That  previous 
lo  this  negotiation,  Charles  Hay,  the  husband  of  the  said 
Elizabeth,  arrived  in  the  United  States  ;  and  the  said  Char- 
les Hay  and  Elizabeth  Hay  sold  the  said  lease  and  premises 
to  the  defendant  and  his  partner  for  the  amount  of  their  debt. 
That  the  defendant,  on  behalf  of  himself  and  partner,  assum- 
ed control  and  ownership  over  the  said  lease  and  premises ; 
and  had  collected  and  received  the  rents  from  the  under 
lenants  and  paid  ground-rents  and  other  expenses  thereon. 
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i<>^  That  the  said  Elizabeth  Hay  left  the  said  lease,  with  the 
assigmneot  to  her,  in  the  possession  of  this  defendant,  shortlr 
after  the  said  assignment  to  her  was  executed ;  and  this 
defendant  considered  it  was  intended  by  her  as  an  equitable 
security  for  the  three  hundred  dollars  advanced  by  him  and 
his  partner  to  purchase  the  said  lease. 

He  d^ed  the  said  assignment  was  intended  as  a  seconty 
for  a  debt,  but  a  transfer  in  satisfaction  of  the  amount  due 
Vo  Scott  and   Legget,  although  the   defendant  admitted  he 
always  had  it  in  view  to  retransfer  the  said  lease  to  the  said 
Elizabeth,  in  case  she  was  able  to  repay  the  amount  of  the 
said  advances.     That  the  assignment,  which  was  absolute, 
was  intended  by  the  said  Elizabeth  Hay  and  her  haaband, 
and  by  thia  defendant  and  his  partner,  as  a  sale  of  alt  ri^ht 
and  intereai,  legal  atid  equitable,  in  the  said  lease  and  pre- 
tttises,  tile  said  Elizabeth  staling,  at  the  time  of  the  arrange- 
ment^ that- ^he  found  herself  involved  in  difficulty  and  unable 
00  pay  the  debt  due  to  the  defendant  and  his  partner,  and  as 
absolute  assignment  was  made,  which  was  received  as  t 
discharged  of  all  indebtechness  from  the  said  Elizabeth  Hav 
to*  Scott  and  Legget ;  ani  denied  the  assignment  was  given 
^  iteceived  or  intended  to  be  given  or  received  as  a  mort- 
grigje  to  secure  any  debt  whatever  or  to  cover  the  property 
or  any  mteresV  therein  for  the  said  Elizabeth  Hay  or  to  hin- 
der or  d^tey  the  creditors  of  the  said  Elizabeth  from  know* 
intgdv  reaching  her  interest  therein.     The  defendant  believed 
and  admitted  it  was  the  intention  and  object  of  Elizabeth 
Hay  to  pay  the  defendant  and  his  partner  by  a  transfer  of 
ibid  lease;  a^d,  as  a  consequence,  her  other  creditors  would 
be  prevented  from  reaching  or  affecting  said  premises.     The 
defendant  insisted  the  said  Elizabeth  and  her  husband  had 
the  legal  and  equitable  right  thus  to  pay  Scott  and  Legget 
That  since  the  execution  of  the  said  assignment  to  Scott 
and  Legget,  he  and  his  partner  had  rented  out  and  received 
fhe  rents  and  profits  of  the  premises  (except  a  small  room 
which  they  nllbwed  the  said  Elizabeth  to  occupy  without 
P6ht  as  befoi*e  staled  and  except  further  that  the  said  deien- 
dUM  ratified  ihe  agreement  made  by  Elizabeth  Hay  with 
Ihe  tenants  before  making  the  said  assignment.)     That  de- 
fendant and  hia  partner  had  received,  through  Elisabeth 
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Hay,  some  small  part  of  the  rents,  which  was  paid  through       ^^^* 
her  by  the  occupants — but  the  defendant  bad  generally  col*     ^^J^ 
iected  them  himself.     That  ever  since  the  execution  of  the  v. 

said  assignment,  Scott  and  Legget  had  continued  to  hold  bat. 
and  did  still  hold  the  legal  title  under  the  said  lease.  The 
defendant  submitted,  as  a  question  of  law  as  to  what  would  be 
theeffect  of  the  said  Elizabeth's  residence  in  the  United  States, 
and  doing  business  as  a  feme  sole  from  eighteen  hundred 
and  twenty-two  to  eighteen  hundred  and  thirty-two,  while 
the  said  Charles  Hay  was  all  that  time  without  the  juvisdic^ 
tion,  as  to  her  having  a  right  to  acquire  property  and  com 
tract  debts  aa  2ifeme  sole ;  also,  whether  on  the  arrival  of 
the  said  Charles  Hay  within  the  state  of  New  Yotk,  the 
marital  rights  of  the  said  Charles  over  the  properly  m  pos. 
session  or  held  by  his  said  wife  were  in  full  operation  7 
That  the  value  of  the  premises  at  the  time  of  the  assignAient 
would  be  variously  estimated,  by  diiferent  persons,  from 
six  hundred  dollars  to  eight  hundred  dollars;  attd  hd 
would  be  willing  to  sell  for  seven  hundred  ddlars  ;  that  no 
renewal  had  been  given  or  promised.  That  the  said  EKza'^ 
beth  had  not,  since  the  said  assignment,  pakl  Scott  and  Leg- 
get  any  thing,  except  the  rents  as  before  sta(0d4 

Messrs.  Remsen  and  Clarkson^  in  pro.  per. 

Mr.  D.  Selden,  for  the  deferMfeant  WilKam  Scotl. 

The  YicB-CHAifCELLOR : — The  bill  proceeds  mainly  is{k>n  AprU  4, 
the  ground  of  Seott  and  Legget's  holding  a  lease,  by  way  1836. 
of  mortgage  or  security,  for  a  debt  due  to  them  ;  aAd  ihtll 
there  is  an  equity  of  redemption  or  some  interest  remaining 
in  Hay  and  wife  or  in  one  of  them,  whrcb  renders  the  pro*> 
perty  liable  to  be  sold  and  the  proceeds^  aftisr  satisfying 
Scott  and  Legget's  debt,  subject,  in  equity,  to  the  complaint 
ants  judgment. 

The  question  then  is :  whether  Scott  and  Legget  ^and 
as  mortgagees  or  as  the  absoiwte  and;  boniajkk  owners  of  the 
leasehold  premises. 

The  answer  is  positive  in  denying  that  the  rtilstfon*  of 
mortgagor  and  mortgagee  existed  alter  the  assfgnment  ct 
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that  the  defendants,  Hay  and  wife,  continued  to  have  anj 
legal  or  equitable  right  or  interest  in  the  property.  It  is, 
nevertheless,  contended  that  the  parties  could  not,  by  such  a 
purchase,  extinguish  the  redeemable  qualitjg  of  the  estate 
which  was  before  in  Hay  and  wife — titat,  ^'oncexi  mortgage, 
always  a  mortgage,*'  is  an  axiom  applying  to  the  present 
case.  I  think,  however,  it  does  not  hold  good  here.  Even 
regarding  Scott  and  Legget  as  mortgagees,  by  the  mere 
deposit  of  the  lease,  it  was  certainly  competent  for  them  to 
become  the  purchasers  of  the  equity  of  redemption.  There 
is  nothing  in  the  policy  of  the  law  to  prevent  a  mortgagee 
from  acquiring  an  absolute  ownership,  by  purchase,  from  a 
mortgagor,  at  any  time  subsequent  to  the  taking  of  the  mort- 
gage and  by  a  fresh  contract  to  be  made  between  them. 
Courts  view  with  jealousy  and  suspicion  any  dealing  betweea 
mortgagor  and  mortgagee  to  extinguish  the  equity  of  re- 
demption ;  but  if  it  be  fair  and  honest,  on  the  part  of  the 
mortgagee,  the  purchase  will  not  be  disturbed.  The  law 
only  prohibits  a  mortgagee  from  availing  himself  of  a  stipu- 
lation contained  in  the  mortgage  deed  or  in  a  separate  io- 
strument  made  at  the  same  time,  or  of  some  covenant  or 
agreement,  forming  a  part  of  the  same  transaction  with  the 
loan  and  the  taking  of  the  security,  by  which  he  shall  at- 
tempt, upon  the  happening  of  some  event  or  contingency,  to 
render  the  estate  irredeemable  And  obtain  an  absolute  own- 
ership. In  such  cases,  the  maxim  applies  of**  once  a  mort- 
gage always  a  mortgage  :*'  Henry  v.  Davis^  7  J.  C.  R.  40 ; 
Clark  V.  Henrys  2  Cowen's  K.  332.  But  it  cannot  inter- 
fere with  the*  right  to  foreclose,  when  the  mortgage  has  be^ 
come  forfeited,  nor  with  any  fresh  contract  which  the  mort- 
gagor may  choose  to  make  with  his  mortgagee  for  a  sale  or 
relinquishment  of  the  equity  of  redemption  and  the  vesting 
the  latter  with  an  irredeemable  estate :  1  Powell  on  Mort. 
117,  122,  and  notes.  Such  a  contract  will  be  as  valid  and 
binding  as  any  other  when  it  is  fair  in  all  its  parts  and  free 
from  fraud. 

Id  the  present  case,  as  between  the  parties  to  the  sale  and 
assignment  of  the  lease,  there  is  no  ground  for  imputing  on- 
faimess  to  Scott  and  Legget  or  for  holding  that  any  equity 
of  redemption  remains.     The  circumstance  of  their  being 
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Mrilling  to  re-convey  to  Mrs.  Hay,  provided  their  original  1836. 
amount  were  paid  and  she  could  hold  the  property  securely 
for  her  separate  use,  nnust  be  deemed  gratuitous  and  as 
conferring  no  legal  or  equitable  right  to  demand  it.  Neither 
Hay  nor  his  wife  seek  to  get  back  the  property  ;  nor  do 
they  assert, any  right  thereto  upon  any  ground  of  fraud,  in- 
adequacy of  consideration  in  the  assignment  or  that  it  was 
intended  as  a  security  merely  and  not  a  payment  and  satis, 
faction  of  the  debt. 

If  there  be  no  right  of  redemption  in  Hay  and  his  wife 
—and,  according  to  the  answer,  there  is  none — then  the 
complainants,  as  creditors,  can  have  no  such  right. 

Whether  the  assignment  was  fraudulent  as  to  creditors,  is 
another  question. 

The  complainants  have  not  attempted,  by  this  bill,  direct- 
ly to  impeach  it  for  fraud.  It  is  not  expressly  charged,  nor 
docs  the  pleading  pray  that  the  agreement  should  be  set 
aside  on  account  of  fraud.  The  equity  of  the  bill  is  made 
to  rest  more  particularly  on  the  ground  which  has  been  con- 
sidered ;  and  I  feel  great  difficulty,  from  the  state  of  the 
pleadings,  in  entering  into  the  consideration  of  fraud  with 
respect  to  third  person.s.  There  are  circumstances  disclo- 
sed by  the  answer  which  may  serve  as  indicia  of  fraud : 
such  as  selling  the  property  in  payment  of  an  antecedent 
debt  of  four  hundred  dollars  and  without  any  advance, 
while  the  premises  were  at  the  time  worth  seven  hundred 
dollars — the  purchasers  knowing  of  embarrassment  from 
other  debts  and  particularly  the  complainanl*s  demand, 
which  was  then  progressing  towards  a  judgment — also, 
leaving  Mrs.  Havi  after  the  sale,  in  the  enjoyment  of  a  part 
of  the  premises  fi-ee  from  rent.  If  these  circumstances 
were  distinctly  charged  as  evidences  of  fraud,  perhaps  they 
might  be  explained  away ;  and  in  the  absence  of  direct  al- 
legation, I  am  not  warranted  in  assuming  them  to  be  con- 
clusive /7er  se  of  fraud :  see,  Cunningham  v.  Freeborn,  11 
Wend.  240. 

fiesidcs,  there  is  a  further  difficulty.  William  Legget, 
who  is  interested  as  one  of  the  owners  of  the  lease,  has  not 
been  made  a  party.  He  was  absent  for  a  time  ;  and  is  al- 
leged to  have  been  abroad  when  the  bill  was  filed.    Stilt, 
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1835.       the  answer  of  his   partner  shows  his  return  to  the  city  of 
New. York  and  his  residence  there  ever  since.     He  should, 
FIRE        then,  have  been  made  a  party :  the  bill,  if  it  would  upset 
iNBURAifCB  their  title,  being  defective  without  him.     If  it  were,  in  other 
coMPANT    jrespects,  sufficient  to  raise  the  question  of  fraud,  this  objec- 
tion might  still  be  obviated  by  the  cause  standing  over  for 
amendment ;  but,  as  it  is,  I  consider,  upon  the  whole  case  as 
now  presented,  the  bill  must  be  dismissed  as  to  the  defendant 
Scott,  with  costs :  yet,  without  prejudice  to  a  new  bill  to  Le 
filed  for  the  purpose  of  setting  aside  the   assignment  of  the 
lease  to  Scott  and  Legget  for  fraud,  provided, the  complain- 
ants shall  think  proper  to  pursue  it.    With  respect  to  the  de- 
fendants. Hay  and  wife,  as  to  whom  this  bill  stands  confes- 
sed, it  may  be  retained   for  such  a  decree  as  the  complain- 
ants can  properly  claim. 


Mbrchants   Fire   Insurance  Company  v.  Grant  and 

others. 


An  Infknt*!  dead  being  Totdable  ^tmiy  tod  capable  of  conflrmation,  maj  become  eoudin 
•d  whtra  pick  infant,  after  afe,  makea  hla  wUl  and  direoo  all  bie  joat  debu  toheaa- 
tiafled. 

0.«  an  infant,  obtained  money  on  mortcage  of  real  estate.    He  died,  having,  whea  ofafc, 
made  bie  wiU  and  tberein  directed  '•  all  bla  juat  dtbte  and  funeral  ezpenees  to  be  fim 
paid  and  aaiiifled.**    He  alio  devlaed  the  property  (wiitaout  referring  to  the  mortpic*) 
to  bis  mother  In  fee.    The  mortgagee!  filed  a  bill  of  forecloeure ;  when   the  inAacy 
iraa  «aC  up :  bi|t  the  oourt  decreed  ia  faror  of  the  mortgage,  with  coats. 


Novemh.  17,      fiiH  of  foreclosure,  under  the  following  circumstances : 
In  the  month  of  February,  one  thousand  eight  hundred  aod 
Mmigage  by  twenty,  the  complainants  advanced  to  Ebenezer    Turrel 
infanL  Grant  three  thousand   two  hundred  dollars  ;  and  took  from 

him  a  bond  and  mortgage  of  land  in  the  city  of  New- York, 
alleged  to  belong  to  him  in  fee  simple.  Th^  loan  was  ne- 
gociat^d  through  Messrs.  Shotwell  and  Soq,  who,  as  the  bill 
aJleged,  were  ike  bvQk^s  pf  tbe  borrpwer,  whereas  Uie  de- 
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fendants  insisted  that  they  acted  for  the  company.     It  uiti-       1835. 
mately  turned  out  that  the  mortgagor,  Edward  Turrell  Grant,  ^JjJ^J^^g 
was  under  age  at  the  lime  he  executed  the  bond  and  mortr        yjj^g 
gage.      While   the   securities   were   outstanding,  he  died ;  insubancb 
having  first  made  his  will,  which  commenced  with  a  rfirec-    company 
tioD  as  to  his  debts,  as  follows :  "  Imprimis,  I  order  and  di- 
rect all  my  just  debts  and  funeral  expenses  to  be  first  paid 
and  satisfied  ;"  and  the   property  which  he  had  mortgaged 
was  given  to  his  mother,  in  the  words  following :  **  Also,  I 
give  and  devise  to  the  said  Elizabeth  Grant  and  to  her  heirs 
and  assigns  for  ever-my  two  houses  and  lots  of  land  known 
by  Nos.  205  and  207,  in  William  Street  in  the  city  of  New* 
York,  with  the  appurtenance3."    He  appointed  the  defend- 
ants  Elizabeth  Grant  and   Richard  Grant  his  executrix  and 
executor. 

The  defendants,  in  their  answer,  set  up  the  infancy  of, 
the  mortgagor  at  the  time  of  giving  the  bond  aqd  mortgage, 
and  alleged  usury  in  the  granting  of  the  loan. 

Mr.  John  L.  Lawrence^  for  the  complainants. 
Mr.  Jacob  Radcliff^  for  the  defendants. 

The  Vice-chancellor  : — I  consider  it  the  settled  law  of 

this  state  that  the  deed  of  an  infant  is  voidable  only,  at  his; 

election  when  he  comes  of  age  or  at  the  election  of  his  heir 

or  representative,  and  not  absolutely  void.     It  is,  therefore, 

capable  of  confirmation ;  and  the  mortgagor  Edward  Tur- ' 

reli  Grant,  having  made  a  will  after  he  attained  the  age  of 

twenty-one   years,  in  which  he  orders  and   directs  all  his 

just  debts,  as  well  as  funeral  expenses,  to  be  first  paid,  is  so 

far  from  evincing  on  his  part  a  disposition  to  avoid  the  debt 

contracted  with  the   complainants  and  secured  by  his  bond 

and  mortgage,  that  I  think  it  may   well   be  understood  as 

confirmatory  of  it.     The  court  may  infer  from  the  will  that 

such  was  his   intention  and  that  his  object  was  to  leave  the 

whole  of  his  estate,  real  and  personal,  to  his  mother,  subject 

to  the  payment  of  the  mortgage  debt.     She  could  have  no 

right,  .therefore,  to  object  to  the  payment  out  of  the  proper- 
VoL.  II.  69 
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1885.        ty :  for  it  is  left  to  her  after  the  debts  are  paid.     The  ooart 

^^^^^''^^      is  justified,  by  the   facts  in  this  case  and   the  circiunstaDces 

FiBB      '  ander  which  the  loan  was  obtained  from  the  complainants, 

iifsvBANCB    in  laying  hold  of  any  equitable  construction  which  can  pos- 

coMPANT    sibly  be  given  to  the  will  and  to  hold  it  to  be  a  coDfirmation, 

instead  of  an   avoidance  of  the   bond  and  mortgage.     For 

this  we  have  a  precedent  in  Hampson  v.  Sydenham^  Nelsoa*s 

Ch.  Rep.  55. 

As  to  the  defendant  Richard  Grant,  the  father  of  the 
mortgagor  and  who  has  now  a  life  estate  in  the  mortgaged 
premises  as  tenant  by  the  curtesy :  upon  every  principle  of 
justice  and  equity,  he  ought  not  to  be  permitted  to  set  up 
the  objection  of  his  son's  non-age.  The  father  was  privy 
to  the  whole  transaction ;  was  instrumental  in  procurii^ 
the  loan  from  the  complainants  ;  and  was  present  when  the 
money  was  advanced  and  the  papers  executed — and,  ac- 
cording to  the  testimony,  received  a  part  of  the  amount. 
He  knew  the  fact,  if  it  be  so,  that  his  son  was  not  then  of 
age  and  it  was  his  duty  to  have  apprised  the  compi  ainants 
that  they  were  dealing  with  an  infant  or  for  ever  after  to 
have  held  his  peace  on  the  subject.  To  permit  him  now  to 
set  up  the  objection,  is  to  sanction  his  perpetration  of  a 
fraud.  With  the  oppressive  nature  of  the  exactions  of  the 
broker  employed  by  the  father  and  son,  if  there  were  any 
oppression  in  the  matter,  the  complainants  had  no  concern. 
Tiie  broker  was  not  employed  by  them,  nor  was  he  their 
agent. 

There  must  be  a  decree  establishing  the  validity  of  the 
bond  and  mortgage  ;  and  referring  it  to  a  master  to  compote 
the  amount.  Upon  the  coming  in  and  confirmation  of  the 
report,  let  the  property  be  sold  in  the  usual  manner  to  satisfy 
the  complainants  their  debt  and  costs. 
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MERRITT 

V, 
FARHERA 

MsRRiTT  aDd  another  o.  The  Fakmlsrs  Firs  Insurance.     ^^^  ^^^'  ^ 
and  Loan  Company  and  Qth/^^. 


Wbef  e  1  person  boldt  land  in  bia  own  name,  but  is  only  a  trustee,  and  dies,  leaving  a  will, 
Uie  rule  It  tbat  the  legal  estate  in  sucb  lands  will  pasa  by  such  general  words  as  are 
sufficient  to  com  prebend  it  in  l^al  c«inatrueiion,  uqJ«#S)  from  circumstaaeei  appearing 
on  tb«  face  of  the  will,  it  can  be  collected  that  tbe  tes.ator  meant  to  devise  his  own 
property  only  and  not  property  wbich  he  held  a*  a  trustee.  If  this  should  be  apparent , 
from  the  will,  the  legal  title  of  truat  property  will  not  pass  by  the  wiU,  although  geaeral  • 
words  are  used  sufficiently  comprehensive  to  embrace  the  land^i.  The  circum^itances 
which  weigh  against  the  pMSuniptk>n  aie  a  charge  of  debtst  Jlmitations  in  strict  sellle' 
ment  or  any  other  disposition  inconsistent  with  the  Idea  of  iu  being  trust  property  and 
wbich  leads  to  the  inference  that  the  testator  could  not  have  intended  to  give  the  legal 
estate  of  aaeh  property.  The  Fanners  F.  I.  and  Loan  Company  forteioied  a  mortgage 
upon  laiuis,  and  E.  T.,  their  president,  bought  the  same  In  his  own  name  and  bad  It  so 
conveyed :  but,  in  truth,  for  the  company.  £.  T.  died  before  it  could  be  made  over  to 
the  company ;  and  he  left  a  will  wherein  be  bcqueaibcd  and  devised  bis  personal  pr«>- 
perty  and  real  esute,  by  the  description  of  "  all  my  real  estate,"  to  executors  upon  trust 
for  his  children  (some  of  whom  were  infanu.)  Upon  a  sale  of  the  said  lands,  it  ««« 
k$Ul  that  the  dtle  and  oonTeyance  must  come  from  the  children  of  B.  T.  and  did  not  pais 
to  the  executois  under  his  will.  The  company  were  direotcd  to  join  in  a  release,  with 
warranty  and  the  guardian  md  litem  for  such  of  the  children  as  were  infanta  was  r^juir- 
•d  to  Join  la  and  czecnM  a  conveyance  on  tbair  pait. 


fiill  for  a  specific  performance. 

0.  E.  mortgaged  property  at  Buffalo  to  the  Farmers  Fire  December  8, 
Insurance  and  Loan  Company.     They  had  to  foreclose;       1835. 
and  on  the  twenty-seventh  day  of  August,  one  thousand     ^"^Tf^^ 
eij?ht  hundred  and  thirty-four,  the  land  described  in  the  bill  J^^J^' 
(forming  part  of  the  property  mortgaged  and  foreclosed)  WiU. 
was  sold  under  a  decree  by   Master    Ford — and    Elisha  Trustee. 
Tibbits,  then  the  president  of  the  Farmers  Fire  Insurance 
and  Loan  Company,  and  acting  for  them  and  not  on  his  own 
behalf,  purchased  it.     The  property  was  conveyed  by  the 
master  to  Elisha   Tibbits,  in  his  individual   capacity  and 
without  describing  him  as  the  president  of  the  Farmers  Fire 
Insurance  and  Loan  Company. 

In  the  month  of  February,  one   thousand   eight  hundred 
and  thirty-five,  and  while  the  lands  wore  still  in  his  name, 
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1835.       Elisba  Tibbits  died.     He  left  a  widow  and  five  children — 

^■^'^^^^      some  of  them  being  under  age.     He  had  made  his  will  so  as 

to  pass  his  real  estate ;  and  devised  such,  (his)  real  estate  to 

FARMERS    George  Tibbits,  Jacob  L.  Lane  and  John  T.  Mc  Coun,  upoo 

FIRE  INS.  dc  trust  for  his  children,  and  ihese  gciitlemen  were  also  appoint- 

LOAN  CO.    gjj  executors.     The  will  was  proved  by  only  two  of  them: 

Mr.  Lane  declining  to  act. 

In  March,  one  thousand  eight  hundred  and  thirty-five,  t^e 
complainants,  William  T.  Merritt  and  Isaac  Merritt,  por- 
chased  the  property  referred  to  in  the  bill  (and  which  had 
been  so  taken  in  the  name  of  the  said  Elisha  Tibbits)  of  the 
Farmers  Fire  Insurance  and  Loan  Company  for  thirteen 
thousand  dollars  ;  and  paid  down,  as  part  of  the  considera- 
tion, the  sum  of  four  thousand  four  hundred  dollars.  By 
the  agreement  of  purchase,  the  company  were  to  give  a 
good  title  and  a  deed  with  full  covenants  and  warranty. 

A  deed  of  the  premises,  in  the  names  of  George  Tibbits 
and  John  T.  Mc  Coun,  as  two  of  the  executors  of  Elisha 
Tibbits,  deceased,  lo  the  Farmers  Fire  Insurance  and  Loan 
Company,  was  made  out,  executed  and  acknowledged ;  aod 
the  widow  of  Mr.  Tibbits  released  her  dower  to  them  by  a 
quit  claim  deed.  The  Farmers  Fire  Insurance  and  Loan 
Company  then  executed  and  tendered  a  deed  to  the  com- 
plainants :  but  the  latter,  through  their  counsel,  contended 
that  this  would  not  perfect  the  title :  I.  Because  Elisha 
Tibbits  bought  for  the  company  and  he  was  a  trustee  for 
them  and  the  property  could  not  pass  under  his  will,  not 
being  his  own  estate,  and  therefoie  it  was  necessary  for  the 
children  of  Elisha  Tibbits  to  join  (some  of  whom  were  in- 
fants;) and,  2.  That  even  if  the  executors  of  Elisha  Tibbits 
could  give  a  conveyance,  all  three  of  them,  being  trustees, 
ought  to  join. 

Mr.  Charles  Edwards^  for  the  complainants. 

Mr.  John  L.  Graham,  for  the  Farmers  Fire  Insurance  and 
Loan  Company. 

Mr.   W.  IL  Butkky,  for  the  Infant  children  of  Elisha 
Tibbits. 


HSaXlTT 


VICE.CHANCELI.OR'S  COURT.  549 

The  Vice-chancellor: — From  the  admissions  in  the  1885. 
answer  of  the  Farmers  Fire  Insurance  and  Loan  Company, 
and  liie  proofs  in  the  cause,  it  is  very  clear  that  Elisha  Tib- 
bits  was  merely  the  agent  of  the  company,  in  making  the  fakmeks 
purchase  of  the  land  in  question,  and  that  the  title  which  he  ^™*»  ^^^'  ^ 
took  in  his  own  name  was  in  trust  for  the  company.  Al- 
though there  was  no  express  acknowledgment  or  declara- 
tion of  the  trust  in  writing,  yet  a  trust  resulted  by  implica* 
tion  of  law  from  the  nature  of  the  transaction,  and  which, 
by  the  Revised  Statutes,  in  certain  cases,  is  admissible  and 
such  as  this  court  will  enforce  against  the  party  and  volun- 
teers under  him,  but  not  to  the  prejudice  of  a  purchaser  in 
good  faith  for  a  valuable  consideration  and  without  notice 
of  the  trust :  1  R.  S.  728,  §  53,  54.  Hence,  Mr.  Tibbil»  is 
to  be  regarded  as  the  trustee  of  this  property  at  the  lime  of 
his  death,  with  the  legal  title  standing  in  his  name,  although 
for  the  benefit  of  the  Farmers  Fire  Insurance  and  Loan 
Company. 

The  first  question  then  is :  whether  the  title  passed  to 
and  vested  in  his  executors  by  the  devise  to  them  contained 
in  his  will  or  whether  it  descended  to  his  children  as  his 
heirs  at  law  ?  If  it  went  to  the  former,  they  were  compe- 
tent to  convey  to  the  company  ;  but  if  to  the  latter,  then 
nothing  has  yet  been  done  to  vest  the  company  with  the 
legal  title  from  the  heirs. 

With  respeot  to  the  legal  estate  which  was  vested  in  a 
testator  as  a  trustee :  the  question  ha«  been  presented  in  a 
great  many  cases  whether  it  passed  by  the  will;  and  the 
modern  decisions  appear  to  have  established  the  rule  that 
such  legal  estate  will  pass  by  such  general  words  as  are 
sufficient  to  comprehend  it  in  legal  construction,  unless^ 
from  circumstances  appearing  on  the  face  of  the  will,  it  can 
be  collected  that  the  testator  meant  to  devise  his  own  pro- 
perty only  and  not  property  which  he  held  as  a  trustee.  Ii 
this  should  be  apparent  from  the  will,  the  legal  title  of  trust 
property  will  not  pass  by  the  will,  although  general  words 
are  used  sufficiently  comprehensive  to  embrace  the  lands: 
Marlow  v.  Smith,  2  P.  W.  198  ;  Ex  parte  Morgan,  10  Ves. 
101;  Braybroke  V,  Inskip,  S  lb*  417.  The  circumstances 
which  weigh  against  the  presumption  are,  a  charge  of  debts* 
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1885.       limitatioos  io  strict  settlement  of  any  other  dispositioQ  in- 

""^^^^"^^     consistent  with  the  idea  of  its  being  trust  property  and  which 

^^         leads   to   the  inference  that  the  testator  could   not  have 

FAKMcBs     intended  to  give  the  legal  estate  of  such  property :  3  Prea- 

FiBB  lira.  &  ton  on  Abstracts,  240. 

MAJK  CO.  Jq  ^i^  present  case,  the  will  of  Mr.  Tibbits  disposes  of 
the  property  devised  by  it  to  the  executors  in  such  a  way 
as  show,  very  clearly,  that  the  lands  in  question  were 
not  intended  by  him  to  pass  by  the  devise.  The  bequest 
and  devise  are  of  the  residue  of  his  personal  estate,  after  a 
portion  is  specifically  given  to  his  wife,  and  of  "all  my  real 
estate  whatsoever  and  wheresoever,"  unto  the  executors, 
in  trust  to  sell,  and.  until  sold,  to  improve  and  rent  the  same 
and  to  divide  the  rents,  income  and  profits  equally  among 
his  wife  and  children  ;^-evidently  intending  thereby  to  ^ve 
to  his  executors  only  such  property  as  he  held  in  his  own 
right  and  which  he  could  safely  direct  to  be  converted  into 
money  and  distributed  in  his  family  and  to  be  held  and  en- 
joyed by  them  absolutely  for  their  own  use. 

If  the  lands  in  question  are  embraced  in  this  devise,  the 
executors  take  the  same  in  trust  for  the  purpose  of  a  sale 
and  distribution  according  to  the  will.  But  as  this  would 
be  inconsistent  with  the  trust  which  was  in  the  testator  and 
the  equitable  ownership  in  the  Farmers  Fire  Insurance  and 
Loan  Company,  the  presumption  is  that  he  did  not  intend  to 
include  it  in  the  general  words  *'  all  my  real  estate  ;**  and, 
consequently,  the  legal  title  did  not  vest  in  the  executors  by 
virtue  of  the  will.  It  remained  in  the  testator  unafiected 
by  that  instrument  and  devolved  upon  his  children  at  his 
death  as  his  heirs  at  law.  The  executors,  therefore,  bad 
no  title  in  them  to  convey;  and  none  passed  by  their 
deed  to  the  company.  It  is  unnecessary  to  consider  whe- 
ther the  two  executors,  who  proved  the  will  and  took  upon 
themselves  the  office  and  trust,  could  make  a  sufficient  convey- 
ance, since,  if  they  had  all  united  in  the  deed,  it  would  have 
been  of  no  avail.  The  company  should  have  looked  to  the 
heirs  at  law  and  procured  from  them  a  conveyance  of  the 
legal  estate.  Although  some  of  them  were  minors,  the  com- 
pany cottdd  have  compelled  a  conveyance  onder  the  statute 
in  relation  to  infant  trustees :  2  R.  S.  194,  §  167,  168. 
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As  it  is  not  denied  but  what  the  complainaBts  are  entitled       i896. 
to  a  specific  performance  of  their  contract  as  against  the    |^^!IC^ 
company,  the  latter  having  tendered  a  deed  on  their  part,         o. 
although  it  was  insufficient  to  pass  the  title,  (because  it  was     VARvns 
not  in  them)  and  as  all  proper  parties  are  now  before  the  ""■  ^^•*  ^ 
court,  there  can  be  no  difficulty  in  making  a  decree,  which 
shall  bind  the  rights  of  all  and  secure  to  the  complainants 
an  effective  title. 

The  statute  just  referred  to  gives  authority  to  this  court 
to  compel  infants  seized  or  possessed  of  lands  in  trust  for 
others  to  convey  and  assure  such  lands  to  any  other  person 
in  such  manner  as  the  court  shall  direct ;  and  declares  that 
every  conveyance  or  assurance  made  pursuant  to  such  order 
shall  be  as  good  and  effectual  in  the  law  as  if  the  same  were 
made  by  such  infants  when  of  lawful  age.  This  may  be 
done  on  the  petition  of  the  guardian  of  the  infant  or  of  any 
person  in  any  way  interested.  The  complainants  are  here 
interested  and  the  case  is  sufficiently  before  the  court,  upon 
the  pleadings  and  proofs  in  the  cause,  to  authorize  its  inter- 
ference and  to  warrant  a  decree  at  once  for  this  purpose. 

THe  form  of  the  conveyance  must  be  settled  by  a  master, 
to  be  executed  bv  the  children  of  Mr.  Tibbits,  as  trustees  in 
his  place.  Such  of  them  as  are  under  age  will  have  to  ex* 
ecute  it  by  their  guardian  ad  litem :  Livingston  v.  Livingston^ 
2  J.  C.  R.  54L  The  Farmers  Fire  Insurance  and  Loan 
Company  must  be  decreed  to  accompany  the  conveyance 
by  a  deed  of  release  to  the  complainants  ;  find,  inasmuch  as 
they  have  rendered  this  suit  necessary  by  their  omission  or 
neglect  to  procure  and  convey  to  the  complainants  a  good 
title  in  fulfilment  of  their  contract,'they  must  pay  all  the  costs 
of  this  suit. 

The  following  form  of  decretal  order,  as  settled  by  the 
Vice-ChaDcelior,  was  entered : 

**  This  cause  coming  on  to  be  beard  on  bill  taken  pro  confes- 
so  against  the  defendants,  George  Tibbits,  Jacob 
L.  Lane,  John  T.  McCoun,  Elizabeth  Wait  Tib- 
bets  and  Margaret  McCoun  TibbeU ;  and  on 
bill,  answer,  pleadings  and  proofs  as  regards  all 
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tlie  otlier  defendaDts ;  and  upon  hearing  Mr. 
Charles  Edwards  of  coij^osel  for  the  complain- 
ants, Mr.  John  L.  Graham,  of  counsel  for  the 
defendants,  the   Farmer's  Fire   Insurance  and 
Loan  Company  of  the   city  of  New-York,  and 
Mr.  William  H.  Bulkley,  of  counsel  for  the  in- 
fant defendants,  and   due   deliberation   having 
been  had :  It  is  ordered,  adjudged  and  decreed 
and  the  court  dpth  hereby  declare,  that  the  com- 
plainants are  entitled  to  a  specific  performance 
of  the  agreement  of  the   seventeenth  day    of 
March,  one  thousand  eight  hundred  and  thirty- 
five,   mentioned  in  the   pleadings  in  this   cause, 
and  the  same  is  decreed  accordingly.    And  it  is 
hereby  also  declared  that  the   legal  title  of  the 
lands  and  premises  mentioned  in  the  said  agree- 
ment, which  was  in  Elisha  Tibbits  now  deceased 
and  in  the   bill  mentioned  as  a  trustee  for   the 
said   the  Farmer's    Fire   Insurance   and    Loan 
Company,  did  descend,  at  his  death,  and  has 
vested  in  his  children  the  defendants   Howard 
Tibbits,  Tom  McCoun  Tibbits.  Elizabeth  Wait 
Tibbits,  Margaret  McCoun  Tibbits  and  Sarah 
Matilda  Tibbits  as  his   heirs  at  law ;  and  that 
the  same  lands  and  premises  did  not  vest  in  his 
executors  under  the  devise  to  them  contained  in 
his   last  will   and  testament.    And  it  is  hereby 
Jfuriher  ordered^  adjudged  and  decreed  that  the 
*8aid  Howard  Tibbits,  Tom   McCoun  Tibbits, 
Elizabeth    Wait  Tibbits,    Margaret    McCoun 
Tibbits  and  Sarah  Matilda   Tibbits  execute  a 
conveyance  to  the  complainants,  the  form  where- 
of shall  be  settled  and  approved  by  Frederick 
De  Peyster,  Esquire,  one  of  the  masters  of  this 
court,  and  so  that  the  guardian  ad  litem  for  such 
of  the  said  children  as  are  infants  execute   such 
conveyance  on  their  behalf  and  fis  their  act  and 
deed ;  and  that  the  said  defendants  the  Farmers 
Fire  Insurance  and  Loan  Company  execute  a 
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deed  of  release  to  the  said  complainants  of  the       iSS^- 


lands  and  premises  aforesaid,  with  covenants  of 
title  and  warrantee,  pursuant  to  the  terms  of  the  ^ 

said  agreement ;  and  that,  upon  the  delivery  of    fasxbks 
such  conveyance  and   release  to  the  complain-  '***  *''••  ^ 
ants,  the  said  complainants  shall  execute  and    ^^^"  ^^* 
deliver  to  the  said  defendants  the  Farmer's  Fire 
Insurance  and  Loan  Company  a  bond  and  mort* 
gage  in  fulfilment  of  and  pursuant  to  the  tenni 
of  the  said  agreement  on  their  part.    And  it  i$ 
also  hereby  ordered^  adjudged  and  decreed  that 
the  said  defendants,  the  Farmer's  Fire  Insurance 
and  Loan  Company,  pay  to  the  complainants 
their  costs  of  this  suit  to   be  taxed  ;  and  also 
the  costs  of  the  guardian  ad  litem  for  the  infant 
.defendants  to  be  taxed  ;  and  that  the  said  par- 
ties respectively  have  execution  for  the  same 
pursuant  to  the  course  and  practice  of  this  couil." 
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■.fl.WM€M«rth«chlMraiudMnori.B.4MMn«.   Tte  Mm,  fcf 

■n  hu  —1  ■«^  fifWTMl  tmtt  Iff  Ilk  encvioa;  ■poa  tr«l  ti 
iuo  caib  mmi  inwem  tiM  piocccia ;  and  to  Imm  inch  put  of  tke  i«al 
■ted  wliUa  tbocitf  of  Slew  York,  ud,  If  decacd«Kfcet,  looril  dMt  pMt  of  k 
WMOttofibeekf.   Thof«alsaadproSU(tobci«etiTedbf  lito«wcMH«)w«raiol 
oae  fnersl  f aad.    Aa  anBiiitjr  and  mndo  kfsdei  were  gives  o«t  of  It;  aad  all  tkoi 
dae  of  taeoiM  of  Ihto  geMnI  And  wae  to  ke  divided  e««  Bllf  UMi«  the  keiffB, 
JuaedCuwaf  ifeOM,  tke  above  H.H.)  aadtokepoMiellMBBpoaikelr 
Upon  the  deceaee  of  either  of  the  leetator'Beoae  befoee  a  pankloa, 
lesvlagleeM,eaehMaB  had  power  to  appolat,  bf  wUi,  ae  t»  thek 
laBBBn ;  ehoald  either  eoa  die  latettalcleaThiclMM,  then  the  eaao  wae  to  he  paid  k 
ihek  Hepactlve  widowe  for  the  eappott  of  theieehree  aadthck  chiidrai;aBdlf  aowl- 
dowi  earvlvad  then,  thea  to  the  gaardlaae  of  the  ehttdrea.   After  the  asplntkBef 
tweotf-oae  jean  IhMD  the  date  of  the  will  and  ae  aeon  ae  the  aeeMMo  ehoald  *n 
k  dieereet,  an  the  eetate,  real  aod  penenal,  waeto  he  divided,  kf  the 
the  tekator'e  keln  or  their  l^gal  repreeeniatlvee,  the  latter  to  take  the 
their  aacertor.    la  Bnaklnf  partUlon,  If  both  pareate  were  dead  aad  thek  chUdraa  bad 
■ffaliifd  the  ege  of  tweoty-ooe  jeari  or  were  married,  theehare  of  the  parent  wee  te  be 
partltknod  anoofeteaeh  childiea  and  paid  over ;  aad  then  who  keid  aot  attateed  nek 
age  or  were  aot  aianrled,  tkek  rfiam  were  to  ke  laveeted  aad  leaeed  aatU  eack  periid 
or  marriage  aad  tke  dlvldeade,lbe.  paid  10  their  gnaidlaaa.    la  nwkiag  the 
If  hotk  pareak  were  alive  aad  kad  lane,  tkea,  wltk  rqgaid  to  tke  pemnal 
lag  tke  ebare  of  eack  pareat  (keir  of  tke  tniator,)  tke  esecaton  were  lo  taivcetthe  eeme 
aaderthedlreetioaoftheparenl  aad  pay  it  lalo  the  haade  of  the  latter  ;  aad  the  real  e» 
talc,  Ibnaiag  the  ekare  of  eaek  pareat,WM  lo  be  leaeed  daiiaghk  life  aad  the  nana*  be 
paid  la  like  maaoer  to  hba— aad  npoa  the  deeean  of  both  pareate,  the  penoaal  property 
waeto  be  paid  over  aad  the  teal  eetate  divided  ae  befora  dlreeted  ia  the  canef  the 
death  of  both  pareate  before  partlttoa.    la  makii«  the  paititloa,  where  both  penam 
were  dead  leavlag  ao  leeue,  tke  ekare  of  real  aad  pereoaal  property,  which  weak  kare 
Ikllea  to  tke  pareat,  waa  tkea  to  be  dktrlbated,  aeeoidlag  to  tke  etatate  of  dkokatkai^ 
aaioagtke  teetator*e  earvlviog  ehildrea  aad  their  legal  reprenatativaa.   Tweefthe 
teetator'e  heln  were  appelated  eieeatOBB— oaeof  them  being  the  ewta<f«e  fraecH.  B. 
Aid*  that  the  abeolateowaeiriiip  of  the  peraoaal  aetata  wn  aadaly  aaipeaded ;  aai 
tewMaotaaaaewertotheottlecttoBfbaaded  open  tke  etatate  to  eay  that  the 
provided  for  aOgkt  aot  arin.    Ako,that  aeH.  H.  wae,hen,  atraeteeaawellaaai 
ffoe  traef,  the  traet,  ae  tohtmi  eoold  aot  be  eapponed. 
Kvea  If  the  tmak  eoold  be  eoaeidarcd  valid,  H.  H.  bad  aa  taitereet  which  wae  Hafctotahk 
cradltonaadtkeiameeaaklbeiaaehedbyaJadgmeBt  cndiior.   Tke  eaeepdeaiatke 
iiatBttrelatiag  toevaditoie  bilk  (ae  to  ftinda  keid  la  traet  aad  praceedii^  •*fton  eene 
penoo  oiker  tkea  tke  defbadant  kimeelf '*)  kn  relatkm  to  traek  aathoriaed  lo  ke  cnaeid 
Ibr  tke  keaeflt  of  tke  unlbrtanate,  the  laflrm  aad  tke  helplaHand  wkera  tke  pmpugkn 
beca  placediathehaadeefatnialoafortliopafpQMOfpvitlBg  itbeyead  iha 
thaeeekrf  pt§  trmtt  or  craditon. 


Oekier   16, 
1885. 


A  judgment  creditor's  bill»  filed  after  an  execution  had 
Vi^  been  returned  unsatisfied. 

y^*  ^^     The  object  of  it  was  to  reach  the  share  and  interest  of  the 
CnjUtfr^      debtor  in  the  estate  left  by  his  father,  John  Hone,  deceased; 
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and  to  have  it  applied,  as  far  as  might  be  necessary,  to  the 
payment  and  satisfaction  of  the  complainant's  judgment. 
And  for  this  purpose,  the  bill  set  out  the  will  of  John  Hone, 
dated  on  the  thirty-first  day  of  July,  one  thousand  eight 
hundred  and  thirty,  by  which  the  testator  had  devised  all 
his  estate,  real  and  personal,  to  his  executors,  in  joint  tenan- 
cy, or  to  such  of  them  as  might  take  the  office.  The  de- 
clared purposes  of  the  devise  to  the  executors  were,  that 
they  should  convert  all  his  personal  property  into  cash  with 
all  convenient  speed  after  his  decease  (except  what  he  had 
otherwise  specifically  disposed  of;)  and  invest  the  proceeds 
in  bonds  and  mortgages  or  stock  of  the  United  States.  And 
with  respect  to  his  real  estate,  they  were  to  let,  lease  and 
deniise  all  his  real  estate  in  the  city  of  New  York  in  such 
manner  as  to  yield  the  largest  income.  And  after  one  year 
from  his  decease,  if  they  should  deem  it  discreet,  they  had 
power  to  sell  all  his  real  estate  lying  out  of  the  city  of  New 
York ;  and  invest  the  proceeds  thereof  in  bonds  and  mort* 
gages  or  stock  of  the  United  States  or  of  the  state  of  New 
York,  to  the  end  that  the  rents  and  profits,  interest  and  divi* 
dends,  accruing  from  his  whole  estate,  might  form  one  gene- 
ral fund  for  the  purposes  of  the  will.  The  fifth  clause  of  the 
will  then  directs  the  executors,  out  of  the  fund  so  created, 
to  pay  unto  his  wife  an  annuity  during  life  and  another,  of 
a  small  amount,  to  another  person ;  and,  by  a  codicil,  seve- 
ral legacies  given  to  grandchildren  are  also  to  be  paid  out 
of  the  fund.  The  executors  are  then  to  divide  all  the  red* 
due  of  the  income,  from  time  to  time,  as  it  might  accrue 
equally  among  his  heirs,  naming  them,  that  is  to  say,  the 
whole  of  the  said  income,  after  deducting  the  annuities  and 
legacies,  is  to  be  divided  into  nine  equal  parts,  one  of  which 
is  to  be  paid  to  each  of  his  children  (the  defendant,  Henry 
Hone,  being  one  of  them)  or  their  several  legal  representa- 
tives. Some  grand-children,  who  are  children  of  two  de- 
ceased sons  of  the  testator,  come  in  for  two  of  the  ninth 
parts. 

The  sixth  clause  of  the  will  directs  the  executors  to  pay 
the  said  several  shares  of  the  income  to  the  parties  severally 
entitled  in  quarter-yearly  payments  until  a  partition  of  the 
estate,  as  afterwards  directed.    Such  payments  to  be  made 
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to  bis  Sons  apon  their  own  receipts  and  to  his  daughters  npoD 
their  receipts,  notwithstanding  coverture — while  the  income 
of  the  shares  going  to  his  grand-children  are  to  be  paid  dar- 
ing their  minorities  upon  the  receipt  of  their  mother  or  I^gal 
guardian  and  upon  their  own  receipts  wiien  they  become  of 
age.  By  the  seventh  clause,  the  will  directs  that*  opoo  the 
decease  of  his  sons  or  either  of  them  leaving  issue  and  be* 
fore  the  partition  afterwards  directed,  the  proportion  of  the 
income  directed  to  be  paid  to  his  sons  respectively  shall  then 
be  paid  in  such  way  as  such  son  dying  should,  in  and  by  his 
last  will  and  testament,  direct;  and  should  a  son  or  sons 
die  intestate  leaving  issue,  then  the  same  to  be  paid  to  his 
or  their  respective  widows  for  their  support  and  the  support 
and  education  of  their  children  respectively.  If  there  be 
no  widow  surviving  a  son  then  to  be  paid  into  the  hands  of  a 
guardian  of  the  children  to  be  duly  appointed — and  so  witb 
respect  to  the  shares  of  daughters  in  case  of  death  before 
partition  leaving  issue,  the  same  to  go  to  their  husbands  sur- 
viving;  and  if  husbands  be  dead,  then  to  the  children  or 
their  guardians. 

In  the  eight  section :  After  the  expiration  of  twenty-one 
years  from  the  date  of  the  will  and  as  soon  as  the  executors 
shall  then  deem  it  discreet,  all  the  estate,  real  and  personal, 
to  be  divided  by  the  executors  or  the  survivors  or  survivor 
of  them  among  his  said  heirs  or  their  legal  representatives, 
such  legal  representatives  to  take  such  share  only  among 
themselves  as  their  immediate  ancestor  would  have  been 
entitled  to,  if  living.  The  ninth  clause  contains  directions 
to  be  observed  in  carrying  the  partition  into  eflect ;  first, 
where  the  real  estate  is  so  circumstanced  that  an  equal 
partition  can  be  made  without  converting  the  same  into 
cash,  a  sale  is  to  be  avoided — and,  second,  in  making  the 
partition  of  both  real  and  personal  estate,  if  both  parents  be 
dead  and  their  children  or  any  of  them  have  attained  twenty- 
one  years  of  age  or  are  married,  the  share  which  wooM 
have  fallen  to  the  parent  shall  be  equally  partitioned  among 
the  children  of  the  deceased  parent,  and  as  to  such  as  shall 
have  attained  the  age  of  twenty-one  years  or  are  married, 
the  fee  of  stich  real  estate  as  may  fall  to  them  is  to  be  con- 
veyed accordingly,  and  such  part  of  the  personal,  as  may  Ml 
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to  them  respectively,  to  be  paid  over.  And  as  to  such  bs 
may  not  then  be  of  age  and  unmarried,  their  respective 
shares  of  the  personal  are  to  be  invested  on  bond  and  mort- 
gage or  in  stock ;  and  their  shares  of  the  real  estate  to  be 
leased  until  they  attain  the  age  of  twenty-one  years  or  mar«> 
ry*— and  the  dividends,  interest  and  profits  to  be  paid  to 
them  or  their  guardians  in  the  mean  time — and  when  either 
of  those  events  happen,  their  shares  of  the  personalty  are  to 
be  paid  over  and,  of  the  realty,  to  be  conveyed  in  fee.  Third* 
in  making  the  partition,  if  both  parents  are  alive  and  have 
issue,  then,  with  regard  to  the  personal  estate  forming  the 
share  of  such  parent  (son  or  daughter  of  the  testator)  the 
executors  are  to  invest  the  same  under  the  direction  of  his 
son  or  daughter,  on  bonds  and  mortgages  or  in  stocks,  so  as 
to  yield  the  largest  income,  and  pay  the  same  into  the  hands 
of  such  his  son  or  daughter  quarterly  in  the  same  manner  as 
directed  with  regard  to  payments  of  the  income  to  be  made 
before  partition.  The  real  estate,  forming  the  share  of  such 
parent  son  or  daughter,  is  to  be  leased  by  the  executors  dur- 
ing the  life  of  such  parent  and  they  are  to  pay  the  rents  in 
like  manner  to  him  or  her — such  payments,  in  the  event  of 
the  death  of  such  son  or  daughter  leaving  a  widow  or  hus- 
band surviving,  to  be  in  all  things  regulated  as  above  di- 
rected with  reference  to  the  payment  of  the  shares  of  such 
income  before  such  partition ;  and  upon  the  decease  of  both 
parents,  then  the  personal  property  to  be  paid  over  and  the 
real  estate  to  be  divided  as  is  before  directed  in  the  case  of 
decease  of  both  parents  before  partition.  Fourth,  in  making 
the  partition,  where  both  parents  are  dead  leaving  no  issue 
surviving,  the  share  of  real  and  personal  properly  which 
'would  have  fallen  to  or  might  have  been  allotted  as  the 
share  of  the  parent,  son  or  daughter,  should  then  be  distri- 
buted according  to  the  statute  directing  the  distribution  of 
the  property  of  intestates  among  the  testator's  surviving 
children  and  their  legal  representatives.  Fifth,  and  the  same 
rules,  in  all  things,  were  to  be  observed  where  real  estate 
has  been  converted  into  personalty  by  a  sale ; — the  interest 
and  dividends  upon  investments  to  stand  in  the  place  of  rents 
of  the  realty. 


t8i5. 


558  CASES  IN  THE 

• 

1838.  These  are  all  the  paru  of  the  will  and  codicib  which  it 

becomes  necessary  here  particularly  to  notice. 

The  testator  appointed  bis  wife  an  executrix  and  his  two 
sons  (the  defendant  being  one  of  them)  and  two  of  his  aone 
in  law,  executors  of  his  will.  The  complainant  in  his  bill 
alleged  that  the  debtor,  Henry  Hone,  was  entitkd  to  and 
in  the  receipt  of  a  large  share  of  the  rents  and  income  of 
both  the  real  and  personal  estate,  and  had  a  right  to  a  share 
of  the  capital  of  the  estate  upon  a  division  theiectf;  and  of 
all  which  the  complainant  prayed  a  discovery. 

The  defendant,  Henry  Hone,  demorred  to  so  mnch  of  the 
bill  as  sought  a  discovery,  as  well  as  to  the  relief;  and  as- 
signed for  cause  of  demurrer,  that  it  appeared  by  the  bill 
that  such  estate,  property,  interest,  annaity,  rents,  issoes 
and  profits  were  derived  from  and  by  means  of  a  tmtt  cre- 
ated by  or  a  fund  held  in  trust,  which  had  proceeded  from 
a  person  other  than  the  defendant,  and  that  the  bill  bad  not 
made  such  a  case  as  entitled  the  complainant  to  any  iKsoo- 
very  or  relief  in  respect  to  any  of  these  owttenu 

Mr.  Murray  Hoffman^  in  support  of  the  demmner. 

Mr.  Creorge  Wood^  for  the  complainant 

March  22  THaVicB-CHAHCsLLoa^— This  demurrer  necessarily  leads 
1886.  to  an  examination  of  the  will  of  the  late  John  Hone,  and  of 
such  of  the  provisions  of  the  Revised  Statutes  as  are  sap- 
posed  to  be  applicable  to  it,  for  the  purpose  of  ascertainiag 
whether  the  defendant  has  such  an  interest  under  his  fistbei's 
will  as  is  liable  to  be  applied,  by  the  court,  to  the  payment 
of  debts  in  judgment  against  him — and  if  so^  the  esctent  of 
such  interest  7 

The  will  is  complicated  in  its  provisions ;  and  there  is 
considerable  difficulty  in  getting  at  the  precise  object  and 
meaning  of  the  testator.  After  a  careful  perusal,  however, 
it  appears  to  me  that  the  following  synopsis  may  be  pre* 
seated  as  containing  all  that  is  necessary  to  be  cooaidered 
in  relation  to  the  defendant's  rights  and  interest  under  the 
will— and  which  are  now  alone  in  question. 
The  devise  is  of  the  whole  estate,  real  and  personal,  to 
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die  execators  in  trust.    The  legal  title  of  the  lands  in  fee,       1®^^* 
as  well  as  of  the  personal  property,  is  vested  in  them  in     ^^^^^ 
joint  tenancy.    The  law  permits  the  legal  estate  to  vest         «. 
where  the  executors  or  trustees  are  empowered,  as  they  are 
in  this  case,  to  receive  the  rents  and  profits :  1  R.  S.  729,  $ 
56, 60.    The  lands  lying  out  of  the  city  of  New- York  are, 
by  the  directions  concerning  the  sale  and  disposition  of  the 
proceeds,  converted  into  personal  property  and  pass   as 
such  to  the  trustees,  upon  the  principle  that  real  or  personal 
property  is  to  be  considered  as  of  that  species  into  which  it 
is  directed  to  be  converted:  Leigh  d&  Daltell^  48,  50. 

The  income  derivable  from  the  investment  of  the  personal 
property  and  of  the  proceeds  of  that  portion  of  the  real 
estate  which  is  converted  for  this  purpose  into  personal, 
together  with  the  rents  of  the  remaining  real  estate  in  the 
city  of  New- York,  which  the  executors  hold  iq  trust,  con- 
stitutes one  general  fund  for  the  payment  of  annuities  and 
legacies ;  and  after  such  payments  are  made,  the  residue  is 
to  be  divided  into  nine  equal  parts  or  shares.  The  defen- 
dant is  the  cestui  que  tnut  of  one  such  share,  which  is  to  be 
paid  over  to  him  on  bis  own  receipt,  from  time  to  time,  in 
quarter-yearly  payments.  The  trust,  in  this  respect,  is  to 
continue  and  the  payments  are  to  be  made  until  a  partition 
or  division  of  the  capital  of  the  estate  takes  place,  and 
which  may  be  at  any  time  after  the  lapse  of  twenty-one 
years  from  the  date  of  the  will.  During  this  period,  the 
capital  of  the  estate,  both  read  and  personal,  remains  entire. 
It  cannot  be  alienated. 

Upon  such  division  or  partition  being  made,  the  trust  still 
attaches  to  the  shares  in  severalty.  If  the  defendant  is  liv- 
ing at  that  time,  the  trust  of  the  share  allotted  to  him  is  to 
continue  during  his  life  and  the  life  of  his  wife,  if  living ; 
and  after  his  death  and  his  wife's  death,  then,  as  to  the  shares 
upon  a  subdivision,  among  his  children  during  the  minoflty 
of  his  children  or  until  they  respectively  attain  the  age 
of  twenty-one  years  or  marry,  whichever  event  may  first 
happen. 

The  nature  of  the  trust  in  relation  to  the  personal  proper- 
ty is  thai  Ifaie  trustees  are  to  invest  it,  under  his  direction,  in 
bonds  and  mort^^ages  or  stocks  and  to  receive  the  interest 
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and  dividends :  and  the  real  estate  set  apart  to  bina  in  tbe  dfr^ 
vision,  the  trustees  are  to  demise  and  let  and  to  collect  the 
rents,  and  the  rents,  interest  and  income  arising  from  both 
the  real  and  personal  property  the  trustees  are  to  pay  over 
to  the  parties  entitled  under  the  trust  in  tbe  order  of  tlieir 
becoming  entitled  and  where  they  happen  to  be  inianta,  theo 
to  their  guardians. 

Tbe  grand*chiidren  of  the  testator  are  tbe  persons  uiti- 
mately  to  take  by  representation  or  per  Hirpes:  but  neitber 
the  real  estate  nor  the  personal  property  is  to  vestabsolatriy 
in  them  in  possession,  nor  is  the  trust  to  cease  exxxpt  upoD 
the  event  of  their  attaining  full  age  or  marriage.  If  there 
should  be  no  such  grandchild  living  to  take  tbe  share  allotted 
to  the  defendant,  such  share  is  to  go  in  tbe  legal  course  of 
descent  and  distribution  to  the  surviving  children  of  tbe 
testator  and  the  trust  will  then  also  terminate. 

There  is  one  clause  of  the  will  which  may  operate  to 
modify,  in  some  measure,  tbe  trdst  of  tbe  sons  shares  of  tbe 
estate,  consequently  embracing  the  defendant's  share.  In 
tbe  event  of  bis  death  before  partition,  leaving  issue,  be  bas 
power  to  appoint*  by  will,  as  to  tbe  way  in  which  his  one 
ninth  of  the  rents  and  income  shall  be  disposed  of;  but 
should  he  die,  without  making  such  appointmeot,  kavii^ 
issiie,  then  such  share  is  to  be  paid  to  bia  widow  h»r  her 
support  and  the  support  and  education  of  their  efaiJdreo ; 
and  if  there  be  no  widow  surviving,  then  the  same  is  to  be 
paid  into  tbe  bands  of  a  guardian  of  tbe  diildren*  it  is  only 
tbe  power  of  appointment  which  can  have  tbe  offset  above 
alluded  to.  In  other  respects,  this  provision  appears  to  be 
in  conformity  with  the  trusts  generally  of  tbe  will. 

Tbe  questipp  then  arises,  whether  the  trust  ezpresaed  ia 
this  will,  in  relation  to  the  defendant's  share  of  the  estate, 
is  such  as. tbe  present  law  authorizes? 

Tbe  real  and  personal  property  are  blended  in  the  same 
trust ;  and  as  far  as  respects  tbe  personal  property,  the  ob- 
jection to  it  is  that  it  suspends. the  absolute  ownership  for  a 
longer  and  different  period  than  is  allowed  by  law. 

The  statute  declares  that  tbe  absolute  ownenbtp  of  per* 
sonal  property  shall  not  be  suspended,  by  any  limitaticm  or 
condition  whatever,  for  a  longer  period  than  two  Uvea  in 
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being  at  the  death  of  the  lestator,  where  the  limitatioa  or 
conditioQ  is  by  will ;  and  in  all  other  respects,  limitations 
of  future  or  contingent  interests  in  personal  property  shall 
be  subject  to  the  rules  prescribed  in  relation  to  future  estates 
in  lands :  1  K.  S.  773.  Now,  according  to  my  understand- 
ing of  the  will,  as  just  explained,  the  absolute  ownership  is 
unduly  suspended. 

The  trust  wiiich  operates  as  a  suspension  is  to  continue 
during  the  successive  lives  of  the  defendant  and  of  his  wi- 
dow, if  he  shall  leave  one,  and  also  during  the  minority  of 
his  children  afterwards  or  until  their  marriage,  provided 
events  shall  occur  to  render  a  trust  to  this  extent,  in  point 
of  time,  necessary — such  as  his  leaving  a  wife  surviving 
him  and  a  child  or  children  under  age  and  unmarried  at  the 
death  of  his  wife.  And  it  is  no  answer  to  the  objection 
founded  upon  tiie  statute  to  say  that  such  events  may  not 
arise  to  render  it  a  trust  of  that  duration. 

It  is  a  rule  of  the  common  law  that  an  executory  devise 
which  may  postpone  the  vesting  of  an  estate  beyond  lives 
in  being  and  twenty-one  years  afterwards  is  not  capable  of 
being  supported  upon  the  possibility  that  the  estate  may 
vest  sooner:  Griffiths  y.   Fere,  9  Ves.   134;  and  so,  trusts 
for  accumulation  being  too  remote  (not  within  the  statute 
39  and  40  Geo.    3.  called  "  The  Theliuson  Act")  and  void 
in  their  creation,  are  incapable  of  modification  so  as  to  cs- 
tablish  them  to  the  extent  to  wliich  they  might  have  been 
originally  carried :  Lord  Soutkamplon  v.   The  MarquUs  of 
Hertford,  2  Ves.  &  B.  54.     This  principle  applies  to  tiie 
present  case;  and  although,  possibly,  the  will  may  never 
take  effect  in  the  way  contemplated  and  provided  for  in  its 
terms,  yet,  as  the  testator  could  not  lawfully  create  such  a 
trust  in  reference  to  his   personal   property,  it  cannot  be  al- 
lowed to  have  effect  for  any  purpose. 

It  is  unnecessary  to  examine  the  trusts  of  the  will  any 
further  in  relation  particularly  to  the  personal  property. 
There  are  other  considerations  which  present  themselves 
respecting  the  trust  in  question  and  which  can  more  pro- 
perly be  disposed  of  in  reference  to  the  bearing  it  has  upon 
the  real  estate  and  the  rents  and  profits  forming  a  part  of  ttie 
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Express  trusts,  to  be  valid,  must  be  such  as  are  authorized 
by  the  Revised  Statutes.  No  other  can  lawfully  be  created ; 
and  the  purposes  for  which  they  may  be  created  are  spe- 
cified in  55  §  of  the  article  concerning  Uses  and  Trusts. 

If  the  trust  in  question,  so  far  as  it  relates  to  the  defen- 
dant's share  of  the  rents  and  profits  of  the  real  estate,  comes 
under  either  head  of  trust  mentioned  in  that  section,  it  is  the 
third :  "  to  receive  the  rents  and  profits  of  land  and  apply 
ihem  to  the  use  of  any  person  during  the  life  of  such  person 
or  for  any  shorter  term,  subject  to  tlie  rules  prescribed  in 
the  previous  article  on  the  subject  of  the  creation  and  divi- 
sion of  estates.*' 

It  is  objected,  in  the  first  place,  that  this  trust  is  not  withio 
tlie  statute  and  cannot*  therefore,  be  supported:  because 
the  character  and  object  of  the  trust  are  not  such  as  the 
statute  contemplates ;  and,  secondly,  the  extent  or  duration 
of  the  trust,  as  declared  in  the  will,  is  of  itself  an  infringe- 
ment of  the  statute. 

i'or  a  judicial  exposition  of  this  famous  section  of  the 
statutes  and  particulariy  of  the  third  subdivision  in  relation 
to  the  nature  and  object  of  the  trust  which  it  authorizes  and 
was  intended  to  embrace,  I  need  only  refer  to  the  opinions 
recently  delivered  in  the  court  of  Errors  in  the  case  of  Cos- 
ter V.  Lorillard. 

Although  there  is  a  diversity  upon  sorpe  points  in  the  opi- 
nions delivered  in  that  case,  there  are  certainly  leading  prin- 
ciples  established  by  the  decision  which  will  stand  as  land- 
marks in  the  creation  of  express  trusts  under  the  third  sub- 
division of  the  fifty-fifth  section;  as  well  as  in  relation  to 
the  creation  of  estates.  The  principles  about  which  the 
judges  do  not  materially  diflTer,  as  applicable  to  trusts  of  this 
class,  appear  to  be  these :  that  they  are  intended  to  provide 
for  minors,  married  women,  lunatics  and  spendthrifts,  and, 
consequently,  are  active  trusts,  requiring  the  intervention 
and  agency  of  a  trustee,  who  is  to  have  the  whole  manage- 
ment of  the  property  and  in  whom  the  whole  legal  title  and 
estate  is  to  vest  and  where  the  person,  for  whose  benefit  the 
trust  is  created,  shall  have  no  estate  whatever  and  onlv  a 
right  to  enforce  the  trust  in  equity— that  the  trustee  m\}st 
be  some  third  person  and  not  the  cestui  que  trust  himself, 
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who,  from  the  very   nature  and  object  of  the  trust  and  the 
real  necessity  of  the  case,  cannot  be  his  own  trustee.     To 
constitute  the  same  persun  a  trustee  fur  his  own  benefit  is 
to  create  a  mere  formal  trust  which  is  defined  to  be  a  trust 
where  the  right  in  equity  lu  take  the  nents  and  profits  of 
land  is  in  one  person  as  beneficial  owner  and  the  legal  es- 
tate is  vested  in  another  as  trustee  to  hold  or  convey  as  tlic 
beneficial  owner  may  direct.     The  legal  estate  being  thus 
in  one  person  and  the  equitable  estate,  with  the  power  of 
controling  the  legal  estate,  being  in  another,  this  kind  of 
trusty  producing,  in  the  view  of  a  court  of  equity,  a  separa- 
tion into  a  legal  and  equitabie  title  and  estate,  it  was  the 
design  of  the  statute  to  eradicate  and  to  allow  no  trust  to 
be  created  except  where  the  whole  title  and  estate,  both  in 
law  and  equity,  should  vest  in  the  trustee  and  where,  (o 
authorize  a  trust  under  the  third  subdivision  of  the  fifty-fifth 
section,  there  must  be  a  necessity  for  active  duties  to  be 
performed  by  such  trustee  owing  to  the  unfortunate  condi- 
tion of  the  person  to  be  benefitted  or  a  legal  disability  or 
incapacity  rendering  such  party  uofit  to  be  trusted  with  the 
management  of  the  properly  or  fund. 

With  respect  to  the  phraseology  necessary  to  constitute 
a  trust,  whether  it  should  strictly  follow  the  words  of  the 
statute  to  receive  the  rents  and  profits  and  apply  them  to 
the  use  of  the  person  in  order  to  be  valid  or  whether  it  is 
sufficient  to  authorize  or  direct  the  trustee  to  pay  over  the 
rents  and  profits,  is  a  matter  about  which  there  is  an  appa- 
rent difference  of  opinion  among  the  judges  and  which  would 
seem  to  leave  the  f>oint  undecided. 

I  apprehend,  however,  it  will  be  found  that  whenever  a 
trust  is  declared  which,  in  other  respects,  is  clearly  within 
the  statute  in  its  object  and  design,  it  can  make  little  or  do 
difi'erence  which  way  it  is  expressed,  whether  to  apply  to 
the  use  of  or  to  pay  over.  The  latter  direction  may  be  one 
mode  of  accomplishing  and  fulfilling  the  words  of  the  statute 
in  a  proper  case  and  under  particular  circumstances  of  which 
the  court  must  judge. 

In  the  Lorillard  Will,  the  trust,  as  declared,  was  consi- 
dered objectionable  and  unauthorized  by  the  statute,  not 
merely  because  the  direction  was  to  pay  over  to  the  cestui 
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face  (TKJl  the  shares  or  dividends  of  the  reots  and  income, 
but  also  because  the  twelve  nephews  and  nieces,  l^ho  were 
thus  provided  for  as  beneficiaries  under  the  trust,  were  them- 
selves all  trustees.  This  circumi»tance  showed  it  to  be  a 
trust  of  such  a  character  as  the  statute  had  abolished.  It 
was  in  the  nature  of  a  formal  trust  at  common  law  and  not 
of  a  kind  which  the  statute  had  authorized  to  be  created 
where  the  wliolc  estate  vests  in  the  trustees,  requiring 
active  duties  to  be  performed  by  them  in  behalf  of  other 
persons  not  trustees,  who  are  incompetent  or  unable  to  ma- 
nage property  for  themselves.  So,  upon  the  <$ame  principle, 
the  trust  in  the  present  ease  must  be  deemed  invalid.  The 
defendant,  Henry  Hone,  is  one  of  the  trustees  to  whonn  the 
estate  is  devised,  at  the  same  time  he  is  made  a  cestui  que 
trust  of  one  ninth  of  the  rents  and  profits.  He  is,  thus,  in 
form,  a  trustee  for  himself,  which  is  inadmissible.  If  be  is 
capable  of  managing  the  property  in  one  capacity,  tie  is 
competent  to  be  the  absolute  owner  in  another;  and  there 
18  no  necessity  for  any  trust  in  relation  to  him.  It  is  not  a 
case,  therefore,  within  the  statute,  and,  of  course,  the  trust, 
as  to  him,  cannot  be  supported. 

But  supposing  it  to  be  a  case  in  which  a  trust  might  law- 
fully  be  created  and  the  trustee  and  cestui  que  trust  not  the 
same  person,  the  other  objection,  which  has  been  taken  in 
regard  to  its  duration,  appears  to  be  equally  fatal  to  its  va- 
lidity. Trusts  authorised  by  the  third  subdivision  of  section 
fiily-five,  which  we  are  considering,  may  be  created  to  en- 
dure during  the  life  or  lives  of  the  persons  to  be  benefitted 
or  for  any  shorter  term,  subject  to  the  rules  prescribed  in 
relation  to  estates.  The  object  of  this  is  to  limit  the  trtjists 
in  such  a  manner  as  that  they  may  not  operate  to  suspend 
the  power  of  alienation  beyond  the  period  of  two  lives  in 
being  at  the  creation  of  the  estate  as  prescribed  in  the  pre- 
vious article.  That  prohibition  is  held  to  apply  to  the  cre- 
ation of  present  as  well  as  future  estates.  Hence  a  trust 
which  would  tie  up  the  estate  and  prevent  its  alienalion  for 
more  than  two  lives,  if  it  were  suffered  to  stand,  is  now 
contrary  to  law. 

In  the  case  of  the  Lorrillard  Will,  the  trust  was  for  the 
lives  of  twelve  persons  and  the  survivors  and  survivor  of 
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them ;  and  it  was,  consequently,  held  to  be  void  as  unduly 
suspending  the  aliening  power  upon  the  estate.  The  trust 
in  the  case  now  before  the  court  is  not  directiv  or  immedi- 
ately  for  a  life  or  lives.  It  is  for  an  absolute  term  of  twen- 
ty-one years  in  the  first  instance,  during  which  the  properly 
cannot  be  partitioned  or  sold.  This  term  may  not  extend 
beyond  two  lives ;  but  the  uncertainty,  in  this  respect,  and 
the  possibility  that  it  may  endure  longer  constitutes  the  ob- 
jection to  it.  Besides,  the  statute  has  not  expressly  autho- 
rized the  creation  of  a  trust  for  a  gross  term  of  years  ;  and 
what  the  statute  has  not  cither  expressly  or  by  clear  intend- 
ment authorized  cannot  be  sanctioned.  It  is  true,  a  trust 
may  be  for  a  life  or  lives  "  or  for  any  shorter  term :"  but 
the  term  here  meant  is  such  as  must  necessarily  fall  within 
the  period  of  the  designated  life  or  lives  and  cannot  be  'so 
limited  as,  by  possibility,  to  reach  beyond. 

In  the  case  of  Hawley  v.  James,  before  the  Chancellor, 
5  Paige*s  C.  R.  318,  upon  the  will  of  William  James,  a  trust 
term  in  the  whole  estate  was  devised  to  trustees  and  which 
was  to  continue  until  the  youngest  of  the  testator's  grand- 
children, living  at  the  date  of  the  will  and  attaining  the  age 
of  twenty-one  years,  should  attain  that  age;  and,  in  the 
mean  time,  there  was  to  be  no  sale  or  division  of  the  bulk 
of  the  estate.  At  the  date  of  the  will,  the  youngest  grand- 
child was  about  one  year  old,  so  that,  if  he  lived,  the  trust 
was  to  endure  about  twenty  years.  A  question  arose  upon 
the  validity  of  this  trust;  and  the  chancellor  held,  although 
with  some  hesitation,  that  such  a  trust  term  so  limited  as  in 
no  event  to  continue  longer  than  the  actual  minority  of  in- 
fants in  being  at  the  creation  of  the  estate  and  who  have  an 
interest  therein  either  vested  or  contingent,  is  not  necessa- 
rily invalid.  A  trust  term,  if  created  for  the  benefit  of  in- 
fants in  being,  who  are  designated  in  the  trust  and  made 
with  reference  to  minority  and  to  terminate  therewith  or 
with  the  life  or  lives  under  age  is,  of  course,  a  trust  for  a 
life  or  lives  or  for  a  shorter  term  and  is,  therefore,  unob- 
jectionable. But  this  is  very  different  from  a  trust  of  a  term 
in  gross,  as  in  this  instance  for  twenty-one  years  absolute 
and  without  reference  to  lives  or  the  minority  of  infants. 

There  are  further  objections  to  this  trust,  as  it  concerns 
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1895.  the  real  estate,  similar  to  those  which  have  bc^n  stated  in 
considering  it  as  a  tinst  of  tlie  personal  property  and  resting 
upon  the  same  grounds,  namely,  ihat  it  is  calculated  to  $us- 
HONjB.  pend  the  power  of  alienation  ior  tx  longer  time  than  the  do- 
ration  of  two  lives  in  being  orof  iwo  successive  life  estates. 
A  trust,  which  contravenes  the  statute  io  this  respect,  is  as 
much  void  as  the  creation  of  an  estate  which,  if  allowed  to  , 
stand,  would  have  the  like  effect. 

Upon  the  whole,  therefore,  so  far  as  the  defendant's  in- 
terest in  his  father's  estate  is  attempted  to  be  locked  up  by 
the  trusts  of  the  will,  I  think  the  conclusion  must  be  that 
they  are  void. 

But  if  it  were  otherwise  and  the  trusts  of  thin  will  should 
be  deemed  valid  in  law  and  such  as  the  court  could  sanction, 
I  apprehend  it  will  still  be  found  that  the  defendant  has  ao 
interest  under  the  trusts  and  a  benefit  resulting  from  the 
property  which  is  liable  to  his  creditors.  The  57  $  in  tlie 
article  of  the  statute,  concerning  Uses  and  Trusts,  declares 
that  where  a  trust  is  created  of  rents  and  profits  and  no 
valid  direction  for  accumulation  is  given,  the  surplus  beyond 
the  sum  that  may  be  necessary  for  education  and  support 
shall  be  liable,  in  equity,  to  the  claims  of  the  creditors  of  the 
cestui  que  trust  in  the  same  manner  as  other  personal  pro- 
perty which  cannot  be  reached  by  an  execution  at  law, 
'  The  present  was  not  intended  Co  be  a  trust  for  accumu/a- 

tion ;  and  the  defendant's  interest  in  the  rents  and  profits 
'  beyond  what  is  necessary  for  his  support  is,  by  this  enact- 
ment, subjected  to  the  payment  of  his  debts — not  at  law 
however,  because  it  cannot  be  taken  on  an  execution — but, 
in  equity,  where  it  can  be  reached  in  the  same  manner  as 
personal  property  of  a  debtor  not  tangible  at  law.  Ii  is  put 
upon  the  same  footing  as  that  species  of  property  and  is  lia- 
ble to  be  operated  upon  in  the  same  manner  by  the  power 
of  this  court. 

What,  then,  is  the  power  and  jurisdiction  of  this  court  io 
such  cases  7  This  is,  likewise,  fiow  declared  by  statute. 
In  order  to  form  a  correct  Understanding  of  the  statutory 
provision  on  this  subject,  it  is  necessary  to  look  at  the  rea- 
sons for  its  introduction.  The  precise  grounds  of  this  court  s 
jurisdiction  at  common  law  and  how  far  it  could  properly 
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exercise  its  power  in  favor  of  a  judgment-creditor,  over 
equitable  interests,  mere  choses  in  action  or  other  property 
of  the  debtor  which,  from  its  nature,  was  beyond  the  reach 
of  legal  process,  had  become  a  matter  of  some  uncertainty, 
in  consequence  of  the  difference  of  opinion  expressed  by 
the  judges  in  the  final  decision  in  Hadden  v.  Spader^  20  J. 
R.  554,  and  of  the  views  entertained  by  Chancellor  Sanford 
in  the  case,  which  was  soon  afterwards  decided  by  him,  of 
Donovan  v.  Finn,  Hopk.  R.  59. 

Mr.  Justice  Marcy  very  clearly  pointed  out  the  distinc- 
tion in  the  doctrine  of  these  cases  in  S  Wend.  R.  621  ;  and 
has  shown  that  those  decisions  have  left  it  an  open  question 
whether  the  court  of  chancery  had  jurisdiction  to  compel  a 
debtor,  against  whom  a  judgment  at  law  was  recovered  and 
an  execution  returned  unsatisfied,  to  discover  money  in  the 
funds,  mere  choses  in  action  or  equitable  interests  of  every 
sort  and  apply  them  to  the  payment  of  the  debt,  without 
special  circumstances  amounting  to  fraud  in  withdrawing 
his  property  from  or  placing  it  beyond  the  reach  of  his  cre- 
ditor at  law  or  from  which  to  raise  a  trust  in  favor  of  his 
creditor  or,  in  other  words,  whether  the  court  could  only 
assume  jurisdiction  in  favor  of  the  creditor  through  the  me- 
dium of  fraud  or  trust  clearly  made  to  appear. 

In  Htidden  v.  Spader,  the  opinion  of  Mr.  Justice  Wood- 
worth,  which  was  concurred  in  by  Ch.  J.  Spencer  and  a 
large  majitrity  of  the  court,  proceeds  upon  the  broad  ground 
thai  chancery  has  jurisdiction  in  such  cases  to  reach  every 
species  of  property  of  the  debtor  without  regard  to  circum- 
stances of  fraud  or  trust.  But  it  is  certain  that  a  doctrine 
to  that  extent  was  not  necessary  to  the  decision  made  in 
Hadden  v.  Spader:  for  it  was  clearly  a  case  of  a  fraudulent 
witlHJrawal  of  the  debtor's  property  and  means  from  the 
reach  of  his  creditors  Uy  the  ordinary  process  of  law,  and 
that  was  enough  to  give  the  court  jurisdiction. 

In  Donovan  v.  Finn,  however,  there  were  no  circum- 
stances from  which  to  infer  fraud  or  to  raise  a  trust.  These, 
Chancellor  Sanford  considered  to  be  the  only  legitimate 
grounds  of  equitable  jurisdiction  to  control  the  debtor  in  the 
disposition  of  his  property  after  a  judgment  and  execution 
had  proved  unavailing ;  and  as  Hadden  v.  Spader  did  not 
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call  for  a  decisioD  on  aoy  other  ground,  he  deemed  it  not 
a  binding  authority  beyond  it. 

The  Revisors  were  fully  aware  of  the  extent  of  the  doc- 
trine advanced  in  Hodden  v.  Spader  and  of  the  limit  put 
upon  ii  in  Donovan  v.  Finn  ;  and  they  proposed,  therefore, 
to  settle  the  question,  as  to  the  jurisdiction  and  power  of  this 
court,  upon  the  basis  of  the  former  decision  (see  the  Revi- 
sor's  notes.)  For  this  purpose,  two  sections  of  the  statute 
were  prepared  and  submitted  to  the  legislature.  The  first 
declared  tne  jurisdiction,  by  saying,  at  what  time  a  judgment 
creditor  may  file  a  bill  and  for  what  purposes,  namely,  for 
discovery  and  an  injunction ;  and  the  second  proceeded  to 
define  t'.e  powers  of  the  court  in  the  exercise  of  that  juris* 
diction.  These  sections  were  mainly  declaratory  of  the 
common  law  powers  and  jurisdiction  of  the  court  and  were 
doubtless  so  intended  ;  but,  supposing  the  case  of  Donovan  v. 
Finn  to  contain  the  true  principles  upon  which  that  jurisdic- 
tion was  founded,  and  I  think  Chancellor  Sanford  has  suc- 
cessfully shown  it  to  be  so,  then,  so  far  as  the  doctrine  ad- 
vanced in  Hodden  v.  Spader  went  beyond  that  of  Donovan  v. 
Finn  and  as  the  two  sections,  referred  to,  proposed  to  adopt 
and  carry  out  that  doctrine  fully,  they  may  be  considered 
new  in  part  and  as  conferring  upon  this  court  a  more  exten- 
sive jurisdiction  and  greater  powers  than  it  before  possess- 
ed. This  is  so  with  respect  to  mere  choses  in  action  and 
money  invested  in  stocks  unaccompanied  by  any  lien  or 
circumstance  of  fraud.  But,  with  regard  to  properly  or 
funds  belonging  to  a  debtor  in  the  hands  of  a  third  person 
to  which  an  equitable  lien  in  favor  of  a  judgment-creditor 
could  be  said  to  have  attached  or  concerning  which  a  trust 
could  be  implied,  the  jurisdiction  of  this  court  at  common 
law  was  sufficient  to  reach  and  apply  it  in  satisfaction  of  the 
judgment.  The  observations  of  Lord  Hardwicke  in  EdgeU 
V.  Haywood^  3  Atk.  356,  marks  the  above  distinction :  for 
there,  upon  the  equity  of  a  statute  subjecting  the  future  ac- 
quisitions of  an  insolvent  debtor,  whose  person  was  dis- 
charged, to  the  payment  of  his  debts.  Lord  Hardwicke  held 
that  chancery  had  power,  upon  a  bill  filed  by  a  judgment- 
creditor,  to  decree  satisfaction  out  of  a  legacy  bequeathed 
to  the  debtor,  but  still  remaining  in  the  hands  of  the  execo- 
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tor ;  although,  as  a  chose  in  action  merely  and  upon  that 
ground  alone  the  judgment-creditor  could  not  come  into  this 
court  for  satisfaction  out  of  the  legacy,  because  the  ordinary 
methods  of  compelling  satisfaction,  by  writs  of  ca.  sa,  or, 
where  the  defendant  could  not  be  taken,  by  proceeding  to 
outlawry  and  sequestration,  were  supposed  to  be  sufficiently 
efficacious. 

Thus,  by  looking  back  to  the  limit  which  the  court  of 
chancery  had  prescribed  to  itself,  we  are  enabled  to  per- 
ceive how  and  in  what  respect  its  jurisdiction  was  proposed 
to  be  enlarged,  by  vesting  it  with  power  "  to  compel  the 
discovery  of  any  property,  money  or  thing  in  action  belong- 
ing to  the  defendant  and  of  any  property,  money  or  thing  in 
action  due  to  him  or  held  in  trust  for  him  and  to  decree 
satisfaction  out  of  what  might  be  discovered,  whether  the 
same  were  originally  liable  to  be  taken  in  execution  at  law 
or  not."  But  the  legislature  did  not  adopt  the  proposed 
sections  without  alteration  and  amendment.  So  far  as  pro- 
perty, money  or  things  in  action  held  in  trust  for  a  defen- 
dant were  likely  to  be  affected,  the  sections  were  amended 
by  introducing  the  words,  **  except  where  such  trust  has 
been  created  by  or  the  fund  so  held  in  trust  has  proceeded 
from  some  person  other  than  the  defendant  himself." 

The  question  then  is  as  to  the  effect  of  this  exception? 

This  statute,  it  may  be  observed,  is  a  remedial  one ;  and 

it  is  chiefly  declaratory.     In  some  respects,  however,  as 

already  shown,  it  is  introductory  of  new  law,  conferring 

additional  powers  upon  the  court  of  chancery.    But  lest  its 

broad  and  general  terms,  which  expose  all  possible  rights 

and  interests  of  a  party  against  whom  a  judgment  is  rendered 

to  the  searching  operation  of  a  creditor's  bill,  might  have  a 

tendency  to  break  up  trusts  authorized  to  be  created  for  the 

benefit  of  the  prodigal,  the  infirm  and  the  helpless  under  the 

so  often  quoted  55  §,  this  saving  clause  was  introduced  and 

for  greater  caution  adopted.    The  object  was  to  prevent 

express  trusts  proceeding  solely  from  the  bounty  of  a  parent 

or  of  some  third  person,  and  valid  in  their  creation  under 

the  statute,  from  being  overthrown  or  diverted  from  their 

object  by  these  creditors  bills.     It  was  enough  to  say  that 

all,  beyond  necessary  support,  where  the   trust  is  not  for 
Vol.  IL  72 
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iia.it. mw  should  be  liable  to  the  creditors  of  the  cestvi 

^  .  •«»:€•     Soch  surplus  may  be  reached  by  a  bill  in  equity, 
».   ^1^  r*xst  itself  cannot  be  disturbed.     I  think  the  excep- 
« .»  II  :::e  statute,  under  consideration,  must  be  understood 
^  .}  >;%rence  to  this  state  of  things  and  was  meant  to  have 
Ji.  A^^r  or  greater  effect.     Chancellor  Walworth  has  ex- 
nrn^^sed  the  same  idea  in  Le  Roy  v.  Rogers^  3  Paige's  C.  R. 
i;ii$;  where,  speaking  of  the  exception,  he  says,  it  probably 
vms  intended  to  protect  property  the  subject  of  an  express 
trust  created  by  a  parent  or  relative  in  behalf  of  or  for  the 
support  of  an  unfortunate  child  or  relation  and  which  pro- 
perty had  been  placed  in  the  hands  of  a  trustee  for  the  par- 
pose  of  putting  it  beyond  the  reach  of  the  cestui  que  (rust  or 
creditors. 

To  give  it  this  application  is  to  render  the  several  parts 
of  the  statutes,  relating  to  trusts  and  to  proceedings  upon 
creditors  bills,  consistent  with  each  other.  It  follows,  then, 
from  this  view  of  the  subject,  that  notwithstanding  the  lan- 
guage of  the  exception  or  saving  clause  of  the  statute,  the 
surplus  income  of  a  trust  estate,  valid  in  its  creation,  and 
beyond  what  is  necessary  for  the  education  and  support  of 
the  cestui  que  trusty  may  be  applied,  by  the  decree  of  this 
court,  to  the  payment  of  debts  contracted  by  him  ;  and  that 
property,  money  or  things  in  action,  held  in  trust  for  a  debt- 
or, if  not  such  a  trust  as  the  law  has  expressly  authorized, 
is  equally  liable  to  be  so  applied. 

This  disposes  of  all  the  questions  which  have  beea  raised 
by  the  demurrer  in  this  case. 

I  have  thought  it  proper  to  present  my  views  thus  far, 
after  the  delay  which  has  occurred,  principally  on  account 
of  the  opportunity  it  might  afford  of  profiting  by  the  final 
decision  in  the  case  of  the  Lorillard  Will.  Still  it  may  pos- 
sibly be  that  I  have  profited  but  little  from  a  perusal  of  the 
opinions  in  that  case,  in  forming  the  conclusion  I  have  ar- 
rived at  in  relation  to  the  trusts  of  the  present  will. 

My  purpose,  however,  is  not  at  this  time  to  pass  judgment 
upon  the  will  or  the  law  of  the  case  any  further  than  merely 
to  determine  whether  the  defendant  is  bound  to  answer  the 
bill  filed  against  him  to  reach  the  share  or  interest  which  he 
may  have  or  be  entitled  to  in  his  father's  estate  and  liable 
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Ho  be  applied  to  the  payment  of  debts  in  judgment  against       1885. 
him.     Believing  he  has  such  an  interest,  upon  the  ground     ^^!^ 
in  the  first  place  that  the  trusts  of  the  will  are  such  as  can-  ^^ 

not  be  supported  in  law ;  and  secondly,  if  the  trusts  are  valid  wikthbop. 
that  there  may  be  a  surplus  of  income  belonging  to  the  de- 
fendant which  is  liable  in  equity  to  the  demands  of  creditors, 
the  demurrer  must  be  overruled,  with  costs. 


Gaines  v.  Winthrop  and  others. 


A  eontraet  to  aell  lands  Is  a  revocation,  pro  f  anf «,  of  a  prior  will :  but  the  latter  remaina 
in  force  aa  to  the  legal  estate  ;  the  title  panes  to  the  devisee ;  and  be  will  be  a  irustee 
for  the  purchaser  and  compelled  to  convey. 


Bill  for  a  specific  performance  of  the  sale  of  lots  of  ground.  December  9 
Egerton  Leigh  Winthrop  was  seized  of  the   property  ;  and       1835. 
while  he  was  ill,  his  brother,  as  his  agent,  signed  an  agree-      s^v-^^ 
ment  for  the   sale  of  the   lots  to  the  complainant.  Marquis  p^^  P^' 
D.  L.  Gaines.     Prior  to  this  time,  Egerton  Leigh  Winthrop  ||rj//, 
had  made  his   will.     He  afterwards  died.     The  question 
was,  as  to  where  the  complainant  was  to  look  for  title  7 

Mr.  •/.  P.  Hally  for  the  complainant. 

Mr.  Hamilton  Fish^  for  the  executors  and  devisees  of 
Egerton  Leigh  Winthrop. 

The  Yice-Chancelloh  : — The  contract  for  sale  is  suffi- 
ciently proved ;  and  enough  was  done  to  render  it  binding 
upon  the  testator,  and  the  complainant  is  entitled  to  a  spe- 
cific performance  of  the  "same. 

But  the  question  is  :  where  shall  he  look  for  title — who 
is  to  execute  the  proper  conveyance  ?  The  rule  is  that  a 
contract  to  sell  is  a  revocation  in  equity /to  tanto  of  a  prior 
will.    Still,  as  to  the  legal  estate,  the  will  remains  in  force ; 
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IS90.       tfj^  i\^\q  passes  to  the  devisee  and  he  will  be  considered  a* 

VARRIHOTON  ^'"^^^^  ^^^  ^^^  pufchascr  and  connpelled  to  convey  in  fulfil- 
V.  ment  of  the  contract :  1  Preston  on  Abs.  67  ;  3  ib.  260 ;  1 

FBSSMAN.    Sugden  on  Vendors,  183.  (9  ed.)     The  devisees  in  this  case 
are  the  persons  to  execute  a  deed  to  the  complainant. 

Decree  accordingly. 


Farrinoton  v.  Freemajv,  et  aL 


Although  a  judgment  ii  obtained  through  a  bond  and  warrant  of  attorney  yet  a  eomiiUiD' 
ant,  wishing  to  reitrain  proceedings  under  it,  must  make  a  deposit  or  give  aacarity  aa- 
.  der  the  statute  relating  to  injunctions  to  stay  proceediugs  in  personal  actiona. 


January   4.      Motion  for  an  injunction  to  stay  proceedings  on  a  judg- 
1836,       ment  obtained  upon  a  bond  and  warrant  of  attorney,  without 
PracUce^     deposit  or  giving  security  under  the  statute. 

Injunction. 

Security   io      Mr.  A,  Nash,  for  the  motion. 

9tay  action* 

Mr.  8oper,  contra. 

The  Vice-Chancellor  : — The  statute  provides  that  no 
injunction  shall  issue  to  stay  proceedings  at  law  in  any 
"  personal  action,"  after  judgment,  unless  a  deposit  is  made 
of  the  amount,  &c.  or  a  bond  in  lieu  thereof  is  given:  2  R. 
S.  189,  §  141  ;  and  the  question  is,  whether  a  judgment  on 
a  bond  and  warrant  of  attorney  given  by  the  complainant 
and  wherein  an  execution  has  been  issued  is  a  judgment  in 
"  a  personal  action  "  within  the  meaning  and  intent  of  the 
statute.  If  it  be  not,  the  complainant  asks  for  the  injunc- 
tion without  depositing  the  amount  or  giving  security — there 
being  equity  enough  in  the  bill  to  support  an  injunction. 
But  if  the  statute  applies  to  such  a  case,  it  is  imperative. 
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and  the  injunction  cannot  be  granted  unless  its  provisions       1886. 


are  satisfied.  ^ 

An  action  is  defined  to  be  the  legal  demand  of  one's  right ;  ^^  i 

and  when  it  is  brou^^ht  to  recover  a  debt,  damages   or  per-    tbbxxak. 
sonal  property  it  is  called  a  personal   action.     The  com- 
plainant contends,  however,  that  in  giving  a  bond  and  war- 
rant of  attorney  and  entering  up  a  judgment  upon  them  there 
is  no  action  in  the  sense  here  used — that  no  suit  is  pending 

— and  that  it  is  to  be  .viewed  merely  as  a  mode  of  giving  • 

security  or  of  creating  a  lien  of  record,  like  giving  a  mort- 
gage to  be  recorded  with  a  power  of  sale ;  and  the  expres- 
sions of  Sutherland  J.  in  Livingston  v.  Harris,  11  Wend. 
332,  are  relied  upon.  1  cannot  consider  this  a  correct  view 
of  the  subject  or  thafe>  what  fell  from  the  judge,  in  the  case 
referred  to,  has  such  a  bearing.  Although  no  suit  is  pending 
when  a  bond  and  warrant  of  attorney  are  given,  yet  the 
very  language  of  the  latter  instrument  anticipates  and  recog- 
nizes the  proceedings  to  be  had  by  virtue  of  it  as  an  action 
at  law.  It  authorizes  an  attorney  to  appear  for  the  party 
in  some  court  of  record  at  the  suit  of  the  obligee  in  the  bond 
there  to  receive  a  declaration  in  an  action  of  debt  on  the 
bond,  &c.  and  to  confess  the  same  action  or  to  suffer  a  judg- 
ment to  pass  against  him  by  default :  Dunlap's  Pr.  358  ;  2 
Archb.  Pr.  12.  A  declaration  is  then  filed ;  an  attorney, 
under  the  authority,  signs  common  bail-piece,  which  is  the 
appearance,  and  cognovit  actionem.  The  whole  assumes 
the  shape  and  form  of  a  suit.  There  is  a  plaintiflf  and  de- 
fendant— a  record  of  the  proceedings  to  judgment.  Costs 
are  taxed,  consisting  of  the  attornies  fees  in  a  suit  at  law — 
and  judgment  is  rendered  for  debt  and  costs  as  in  any  other 
suit  or  action,  and  execution  issues  in  the  usual  form.  I  am 
at  a  loss  to  perceive  how  it  can  be  considered  otherwise 
than  a  judgment  in  a  personal  action ;  and  I  know  of  no 
reason  why  the  statute  should  not  apply  where  a  party  has 
voluntarily  authorized  a  judgment  to  be  entered  up  against 
him  as  where  a  judgment  has  been  recovered  by  a  hostile 
proceeding.  The  mischief  which  the  statute  was  intended 
to  remedy  may  as  well  exist  in  the  one  case  as  in  the  other. 
It  is  clear  to  my  mind  that  the  injunction  cannot  issue,, 
-without  deposit  or  bond. 
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'"COLL.  NicoLL  and  others  v.  Nicoll. 


A  Jadfment  for  coiu  will  not  be  off -set  asainst  another  Jadgment  so  u  to  divert  the  Ua 
of  the  attorney  for  costs,  in  the  first  mentioned  judgment.  The  eouit  will  pfoiect 
such  lien. 


February  15.      Question  :  whether  judgments  could  be  set-off,  so  as  to 

1836.        destroy  the  attorney's  lien  for  his  costs? 

^*^">^"^^         In  the  month  of  February  one  thousand  eight  hundred  and 

v2^^!2^^     twenty-nine,  a  judgment  had  been  obtained   by  the  com- 

Sei^.  plainants,  executors  of  Nicoll,  against  Richard  F.  Nicoll, 

the  defendant  herein,  for  sixteen  thousand  nine  hundred  and 

sixty -five  dollars  and  ninety-five  cents  damages  and  costs ; 

and  which  judgment  formed  part  of  the  estate  of  their  tes* 

tator  and  belonged  to  his  residuary  legatees  and  devisees 

Ann  W.   Nicoll,  Glorianna  M.   Nicoll   and  Arabella  J.  F* 

Nicoll. 

In  May  Term  one  thousand  eight  hundred  and  twenty-nine 
Richard  F.  Nicoll  obtained  a  judgment  in  ejectment  against 
the  said  devisees ;  and  the  costs  were  taxed  at  one  hun- 
dred and  sixty-six  dollars  and  eighty-nine  cents.  Richard  F. 
Nicoll  had  become  insolvent  and  had  never  paid  his  attor- 
ney those  costs. 

Bill  now  filed  to  restrain  the  collecting  of  costs  upon  the 
judgment  in  ejectment ;  and  to  compel  a  set-off,  as  far  as 
they  would  extend,  against  the  first  mentioned  judgment 

An  injunction  had  been  granted  by  the  injunction-master ; 
and  a  motion  was  now  made,  upon  bill  and  answer,  to  dis- 
solve it. 

Mr.  Charles  B.  Moore,  for  the  motion. 

Mr.  W.  N.  Dyckman  Jr.  for  the  complainants. 

Thb  Vice-Chan cbllor  : — This  motion  may  be  considered 
as  coming  from  the  attorney  of  the  plaintiff  in  the  ejectment 
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suit  (the  defendant  here)  ;  and  the  question  is  whether  there 
cah  be  a  set-off  to  the  exclusion  of  the  attorney's  lien  for 
his  costs  ? 

Upon  hearing  this  motion,  I  was  under  the  impression  that 
the  courts  always  looked  to  the  lien  of  the  attorney  and  re- 
fused to  allow  a  set-off  to  his  prejudice.  But,  Chancellor 
Kent,  in  The  Mohawk  Bank  v.  Buirows,  6  J.  C.  R.  317,  fol- 
lowed the  practice  of  the  court  of  Common  Pleas  in  England 
and  the  doctrine,  as  he  thought,  of  the  chancery  there  and 
sanctioned  a  settlement  between  parties  without  regard  to 
the  lien  of  the  attorney  or  solicitor.  I  am  satisfied,  however, 
after  looking  into  all  the  cases  upon  the  subject,  that  a 
different  rule  is  now  establised  in  this  court.  Chancellor 
Walworth,  in  Dunkin  v.  Vandenbergh,  1  Paige's  C.  R.  622, 
appears  to  me  to  hold  the  right  doctrine.  He  says  "  it  has 
repeatedly  been  decided  in  the  Supreme  Court  that  the  attor- 
ney's lien  will  prevent  one  judgment  from  being  set-off 
against  another  in  such  manner  as  to  deprive  him  of  his 
costs" ;  and  refers  to  Cole  v.  Grant,  2  Caine's  R.  105,  and 
Devoy  v.  Boyer,  3  J.  R.  247  for  the  rule  which  prevails  in 
the  King's  Bench  in  England,  in  preference  to  the  contrary 
rule  of  the  Common  Pleas,  which  Chancellor  Kent,  in  the 
Mohawk  Bank  v.  Burrows,  (6  Johns.  Ch.  R.  317)  supposed 
from  what  had  been  said  in  Porter  v.  Lane  (8  Johns.  R.  357) 
to  be  the  doctrine  of  our  Supreme  Court,  and  he  remarks 
that  Chancellor  Kent,  in  coming  to  that  conclusion,  had  evi- 
dently overlooked  the  cases  of  Cole  v.  Crrant  and  Devoy  v 
Bayer.  It  is  a  little  remarkable  that  the  present  Chan- 
cellor, while  detecting  Chancellor  Kent  in  this  oversight,  of 
cases,  should  himself  have  not  seen  or  noticed  the  case  of 
Cooper  v.  Bigalow  (1  Cowen,  206.)  Here,  the  Supreme 
Court  seems  to  have  gone  upon  the  same  rule  which  governs 
the  practice  of  the  Common  Pleas  in  England ;  and  to 
have  lost  sight  of  the  previous  decisions  in  Cole  v.  Grant 
and  Devoy  v.  Boyer. 

The  case  was  this  :  Cooper  had  a  judgment  against  Big- 
alow and  Searls  for  one  hundred  and  twenty- four  dollarsr 
and  sixty-eight  cents,  whereon  they  were  imprisoned  under 
a  CO.  sa.    Bigalow  had  a  verdict  of  six  cents  against  Cooper 
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and  Henry  for  an  assault  and  battery,  on  which  the  plaiDtilT 
was  entitled  to  full  costs.  On  account  of  the  imprisoDmcDt 
of  Bigalow  and  Searls  in  satistaction  of  the  debt,  the  court 
had  refused  to  allow  the  set-off,  (see  I  Cowcn,  5t>) ;  butwhca 
it  finally  canne  up,  both  Bigalow  and  Searls  havint;  been  dis- 
charged from  imprisonment  under  the  insolvent  act,  ilu^ 
court  granted  the  set-off  without  regard  to  the  attoroey  s 
Jien  or  right  to  the  costs. 

This  contrariety  of  decision  in  the  Supreme  Court  upon  the 
same  point,  sometimes  following  the  King's  Bench  in  England 
and  then  again  the  Common  Pleas  rule  and  practice,  and  the 
apparent  collision  in  the  views  of  the  late  and  present  Chan- 
cellor, would  be  extremely  embarrassing  to  nie  did  I  not  feel 
myself  bound  to  follow  the  latter.  Dunkin  v.  Vandenh^rs^ 
is  a  sufficient  and  controlling  authority  for  this  court  and  ibe 
principles  there  laid  down  apj)ear  to  be  just  and  equitable 
in  relation  to  the  attorney  or  solicitor.  Costs  are  made  up  of 
fees  allowed  by  law  for  services  which  the  attorney  or  solici- 
tor and  the  other  ofiicers  of  the  court  perform  at  his  iDstaocCi 
and  which  he  either  disburses  in  the  progress  of  the  suit 
or  becomes  personally  liable  for.  It  may,  therefore,  be  said, 
they  belong  to  the  attorney  or  solicitor.  He  has  a  lieo  for 
them  upon  the  papers  and  property  of  the  client  which  come 
to  his  hands,  so  long  as  he  choscs  to  retain  possessioo. 

When  the  costs  are  included  in  a  judgment,  his  equitable 
interest  in  the  judgment  to  that  amount  remaining  unpaid 
to  him  by  his  client  is,  at  least,  equal  to  any  equity  of  ibe 
opposite  party  in  a  set-off  of  a  separate  and  independant 
debt ;  and  to  this  may  be  added  his  legal  right  to  controul 
the  payment  of  such  costs  to  him  by  giving  notice  not  to 
pay  them  to  his  client  and  by  issuing  execution  upon  tbe 
judgment.     (St.  John  v.  Diefendorf,  12  Wend.  261.) 

But  if  a  set-off  of  the  judgments  were  proper  in  this  case, 
why  was  not  the  application  made  to  the  Supreme  Court? 
There  surely  was  no  necessity  for  filing  a  bill  here.  I  am 
not,  however,  to  dispose  of  the  merits  of  the  case  upon  this 
motion.  The  complainants,  perhaps,  will  see  the  propriety 
of  voluntarily  dismissing  their  bill ;  and  if  they  shall  think 
proper,  can  still  make  their  application  to  the  Supreme  Court* 

Injunction  dissolved. 
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Van  Gbldbr  v.  Post  and  others. 


la  a  rait  for  dower,  proof  of  ictual  tolemnisation  of  narrlif  6  i§  not  necaaniy.  EvManco 
of  cohabitation,  general  repiite,  acknowledguent  of  tlie  parties,  reception  in  the  family 
and  other  circumstances  from  which  a  marriage  may  be  Inferred,  will  be  siifAclent« 

A  woman  cannot  be  deprived  of  her  dower,  except  by  a  voluntary  act  of  her  own. 

Partition  at  law,  where  she  is  not  a  party  and  in  which  she  does  not  join,  will  not  bar  a 
wife**  right  to  dower. 

Where  dower  cannot  be  amigned  by  metes  and  bounds,  it  may  be  held  to  attach  to  rents, 
profits  or  other  produce — and  any  equitable  mode  of  compensation  can  be  adopted ;  and 
the  amount  Is  to  be  regulated  by  the  value  at  the  time  of  the  hosband^s  alienation. 

The  fltatute  of  limitations  does  not  b*  arrears  of  dower. 


Bill  by  Elizabeth  Van  (Jelder,  for  her  dower,  as  the  widow  pg^f.^^^  ^ 
of  Abraham  Van  Gelder,  out  of  one  fourth  part  of  lots   and       1886. 
buildings  situated  in  William  Street  in  the  city  of  New     v^-^v^^^ 
York.  ^?^' 

The  points  in  the  case  were,  upon  the  sufficiency  of  the  PaJrS^* 
evidence  of  marriage  and  the  effect  of  a  partition.  EtHdenee. 

SiaMe   of 

Mr.  A.  M.  Griffin  and  /.  Radcliff,  for  the  complainant.       ^'•"••totooiif. 

Mr.  /.  P.  Hall^  for  the  defendants. 

The  Vice-Chancellor  : — In  order  to  make  out  a  prima 
facie  right  to  dower,  three  things  are  necessary  to  be  prov- 
ed :  marriage,  seizin  and  the  death  of  a  husband. 

No  question  is  made  in  the  present  case  as  to  the  two 
last.  Abraham  Van  Gelder,  whom  the  complainant  alleges 
to  have  been  her  husband,  was  seized  of  an  undivided  fourth 
part  of  the  premises  in  which  she  claims  her  dower ;  and 
his  death,  during  the  year  one  thousand  eight  hundred  and 
twenty-two,  is  clearly  proved. 

But  it  is  said,  there  is  not  sufficient  evidence  of  marriage : 

the  testimony  not  showing  an  actual  solemnization  of  mar* 
Vol.  II.  78 
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1836.       riage  between  the  p&rties.     1  find  it  no  where  laid  down  to 

rjLif  OBLDKS  ^  necessary  that  such  proof  should  be  adduced,  id  order  to 

9.  establish  a  right  of  dower.     Upon  a  plea  of  ne  unques  ac- 

rowt.  couple  and  in  all  cases  where  the  fact  of  marriage  is  in 
question,  except  in  an  action  for  criminal  conversation  or 
upon  an  indictment  for  bigamy,  evidence  of  cohabitation, 
general  repute,  acknowledgment  of  the  parties,  reception 
into  the  family  and  other  circumstances  from  which  a  onar- 
riage  may  be  inferred,  will  be  suflBcicnt :  Starkie's  £v.  part 
4,  939 ;  Fenton  v.  Reed^  4  J.  R.  52 ;  Jackson^  ex  dm.  Fox 
Buskirk  v.  Claw,  18  lb.  346.  In  the  present  suit,  there  is 
abundant  evidence  of  the  latter  description.  I  consider  tbe 
marriage  sufficiently  proved. 

Then,  it  is  insisted  that  if  the  complainant  was  the  ^ife 
of  Abraham  Van  Gelder  in  the  yeaP  one  thousand  eight  hun- 
dred and  six,  her  claim  to  dower  is  barred  by  the  sale  and 
conveyance   under  the  proceedings  in  partition,  in  tbe  court 
of  Common  Pleas,  which  then  took  place  between  her  hus- 
band and  his  co  tenants  in  common.     The   record  of  this 
proceeding  is  in  evidence.     It  was  a  suit  for  partition  in 
the  usual  form,  under  the  '*act  for  the  partition  of  lands," 
passed  April  7,  1801,  which  resulted  in  a  sale  by  commis- 
sioners, upon  their  report  that  the   premises   could  oot  be 
divided.    The  commissioners  made  the  sale  and  executed  a 
deed  to  the  purchaser  under  the  direction  of  the  court— and 
the  defendant  derives  title  from  this  source.     Tbe  com- 
plainant was  not  named  in  or  made  a  party  with  her  hus- 
band to  this  proceeding,  nor  has  she  ever   executed  any 
release  of  her  dower  in  conjunction  with  him  or  otherwise. 
It  appears  to  me  impossible  that  such  a  proceeding  can 
bar  her  dower,  any  more  than  a  simple  alienation  by  tbe 
husband  would  have  done.     It  is  true  that  the  statute  de- 
clares the  sale  and  conveyance  by  the  commissioners  to  be 
a  bar  against  the  owners  and  all  persons  claiming  by,  from 
or  under  them  or  any  or  cither  of  them :  1  Kent  &  Radcliff's 
ed.  Laws,  542 :  yet  it  could  not  have  been  intended  to  af- 
fect a  wife's  right  to  dower — who,  according  to  my  under- 
standing of  the  law  as  it  exists  and  always  has  existed  in 
this  state,  cannot  be  deprived  of  this  right,  except  by  a  vo- 
luntary act  of  her  own. 
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Her  right  to  d6wer  being  then  established,  (he  next  quea-       ld86. 
lion  is,  how  and  in  what  manner  is  she  to  receive  itf  n^v^^^ 

The  dower  consists  in  the  use  of  one  third  of  an  undivided  p^ 

fourth  part  of  the  premises  of  which  her  husband  was  seised  .  post* 
in  comYnon  with  others.  This  is  equal  to  ope  twelfth  of  the 
whole,  which  is  composed  of  three  small  lots  as  held  in  the 
year  one  thousand  eight  hundred  and  six  (the  time  of  the 
alienation)  containing  together  about  fifty-three  feet  fronting 
on  William  Street  and  about  sixty  feet  in  length.  It  was  ju* 
dicially  ascertained  at  that  time,  that  the  property  could  not 
be  divided  into  parts  requisite  for  the  partition,  without  greai 
prejudice  to  the  owners ;  and  therefore,  a  sale  was  ordered. 
It  is  manifest  now  that  to  assign  or  admeasure  to  the  com- 
plainant an  equal  twelfth  part  by  metes  and  bounds  woald  be 
giving  to  her  what  would  be  useless  for  occupancy  or  rent- 
ing. The  bill  prays  an  assignment  of  her  dower  specifically 
or  an  equivalent  in  money. 

Where,  from  the  nature  of  the  property,  dower  oaimot  be 
assigned  by  metes  and  bounds  of  the  land,  it  may  be  held 
to  attach  to  the  rents  and  profits  or  other  produce  (as  in  the 
working  of  mines,)  and  any  equitable  mode  of  compensating 
the  widow  can  be  adopted :  Coates  v.  Cheever,  I  Cow.  468 ; 
Hale  v.  James,  6  J.  C.  R.  258.  But  the  amount  of  her  com- 
pensation must  be  regulated  by  the  value  of  the  lands  at  the 
time  of  the  alienation  by  the  husband.  This  is  now  the 
fixed  and  settled  rule  in  cases  where  the  husband  aliened  in 
his  life-time:  Walker  v.  Schuyler^  10  Wend.  480. 

In  the  present  case,  the  sale  under  the  partition  act  in 
the  year  one  thousand  eight  hundred  and  six  was  a  sale  or 
alienation  by  the  complainant's  husband ;  and,  at  that  time, 
the  value  of  the  whole  property,  according  to  the  sale,  which 
was  at  auction  and  doubtless  cflfected  for  the  most  that  could 
be  obtained  for  the  premises  and  therefore  to  be  taken  as 
evidence  of  the  value,  was  eight  thousand  and  eight  hun- 
dred dollars.  The  husband's  one  fourth  of  this  sum  amount- 
ed to  two  thousand  and  two  hundred  dollars  ;  and  one  third 
of  that  amount  being  put  at  interest  at  six  per  cent.,  allow- 
ing one  per  cent,  from  lawful  interest  to  be  deducted,  as 
was  done  in  Hale  v.  James^  supra,  and,  for  the  reasons  there 
assigned,  would  produce  an  annuity  or  yearly  income  of 
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1886.      forty-four  dollars.     This  may  be  takeo  as  the  criterioD  of 
the  value  of  her  dower;  aud  this  she  is  entitled  to ;  and  the 
same  must  be  computed  from  the  mouth  of  April,  one  thou- 
ro«T.        ssuid  eight  hundred  and  twenty-two,  at  which  time  her  hus- 
band died. 

The  statute  of  limitations  does  not  interfere  with  her 
claim  to  the  arrears  for  the  whole  period  which  has  elapsed: 
Hazen  v.  Thurber,  4  J.  C.  R.  604;  Ward  v.  KiUs,  12 
Wend.  137. 

I  shall,  therefore,  decree — considering  the  defendants  as 
assenting  to  this  course  in  preference  to  any  other  mode  of 
liquidating  the  value  of  the  dower:  Russell  ▼.  Austin^  I 
Paige's  C.  R.  196 — the  payment  of  the  arrears  by  the  defen- 
dants and  an  annuity  of  forty-four  dollars  during  the  life  of 
the  complainant,  in  full  of  her  dower,  to  be  a  charge  upoo 
the  premises :  unless  the  defendants  desire  to  secure  the  pay- 
ment of  that  sum  to  her  annually  during  life  in  some  other 
way  and  such  as  a  master  shall  approve.  And  considering 
the  circumstances  of  this  case,  and  the  grounds  upon  which 
costs  have  been  given  and  refused :  Hale  v.  James^  supra ; 
Russell  V.  Austin^  supra ;  I  am  of  opinion  the  complainant 
is  likewise  entitled  to  her  costs  of  this  suit. 
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Wyckofp  and  others  v.  Sniffen  and  others. 


A  defeodant  letting  up  in  his  answer  tbat  he  is  a  bona  Jide  parchsier  without  notice, 
must  answer  all  allegations  which  lend  to  show  his  deed  to  be  only  colorable  and 
fraudulent. 


The   complainants   had   filed    a  judgment-creditors  bill  Febntary  22 
against  their  debtor  John  Boyd  ;  and  made  John  Sniffen  a       1836. 
party,  charging  the  latter  with  holding  real  estate  belonging  pleading, 
to  the  former   and  adding  allegations  going  to  impeach  Exception 
Sniffen's  title.  forinsufi. 

The  defendant  Sniffen,  by  an  answer,  set  up  his  being  a  ^^^' 
bona  fide  purchaser,  without  notice  :  but  he  did  not  answer 
as  to  any  thing  in  the  bill  which  went  to  impeach  his  title. 
Forty-eight  exceptions  were  taken  to  the  answer.  The 
master  allowed  the  whole  of  them  ;  and  a  general  exception 
was  taken  by  him  to  the  report  of  the  master. 

Mr.  Mulock,  for  the  defendants  and  in  support  of  the  ex- 
ception. 

Mr.  Clarkson,  for  the  complainants. 

The  Vicb-Chancellor  : — Allowing  the  case  of  a  Jona  29Fe5rw- 
Jide  purchaser  without  notice  to  form  an  exception  to  the  ^''^' 
general  rule  that  a  defendant  who  undertakes  to  answer  must 
answer  fully  :  Cuyler  v.  Bogerty  3  Paige's  C.  R.  186,  yet  it  is 
very  clear  he  must  answer  as  to  all  the  circumstances  alleged 
in  the  bill  to  defeat  his  title  in  addition  to  the  fact  of  his  being 
a  purchaser  for  a  valuable  consideration,  without  notice. 
Here,  the  defendant  John  Sniffen  has  not  so  answered.  The 
bill  contains  a  number  of  allegations  of  facts  and  circum- 
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stances  to  show  that  his  deed  is  merely  colorable  aod  fno- 
dulent  as  to  creditors  and  of  all  these  it  seeks  a  discovery 
from  him.  This  discovery  he  is  bound  to  make.  He  can- 
not  excuse  himself  any  more  than  he  could  do  if  he  had  set 
up  the  facts  by  way  of  plea  instead  of  answer. 

The  exceptions  taken  to'  the  answer  go  to  this  point— «s 
well  as  to  matters  of  minor  importance,  which,  perhaps,  he 
might  be  excused  from  answering.  The  master  has,  how- 
ever, allowed  the  whole  of  the  exceptions,  forty-eight  ia 
number.  One  general  exception  is  taken  to  his  report ;  bat 
as  the  report  is  at  least  correct  in  part,  a  single  exceptioo 
to  it  on  the  ground  of  its  being  altogether  wrong,  caoDot  be 
allowed. 

Exception  to  the  master's  report  overruled,  with  costs. 


Jacksor  v.  Edwabds  and  others. 


Wbere  a  bUl  la  amended  after  appearance,  it  !•  nvcmuuj  to  enter  a  freeb  oder  tkatda 
partj  anawer  the  bill  a«  amended  and  notice  ia  to  be  ^ve&  of  the  Moie  wiili  a  eoff  of 
the  amended  blU.  It  cannot  in  laeb  a  ca«e,  be  takea  p.  e.  ufoa  an  erder  lo  aawv  m- 
tered  prior  to  tbe  amendment. 


9W9T* 


March  8/A.  Appearances  had  been  entered  ;  copies  of  bills  serred 
^®^®*  and  orders  to  answer  entered ;  then,  amendments,  prior  to 
PracHee.  answers  coming  in,  were  made,  and  copies  served:  but  no 
Amendmeni.  new  order  to  answer  was  entered  and  the  bill  was  takcoas 
BUL  confessed  upon  the  original  orders  to  answer. 

Order  to  an.  r^,^^  Vicb-Chancellor  said,  that  the  taking  the  bill/^ni 
confesso  upon  the  original  order  was  irregular.  Where  a 
bill  is  amended  before  answer  and  after  appearaocei  itis 
necessary  to  enter  a  new  order  to  answer  the  bill  as  amead' 
ed,  and  the  complainant,  in  such  a  case,  cannot  take  adfSQ- 
tageofthe  original  order.  The  practice  is  properly  Iai<l 
down  by  Mr.  Hoffman  in  his  Practice,  v.  1,  p.  297. 

Note. — There  were  pecularities  in  the  present  case  wbid 
caused  the  court  not  to  give  costs. 


vice-chancellor's  court. 


BOTTS 

V. 
COBIIVB. 

BOTTS   V.  CoZUfB. 


Wberr  a  fuirty  It  complainant  in  equity  and  defendant  (upon  the  same  matter)  at  law,  lie 
caoBot  be  compelled  to  make  bU  election— it  la  not  aa  If  he  were  plaiataat  in  boCb  eoaria. 


Iq  the  month  of  January  one  thousand  eight  hundred  and  ^pril  4^. 
thirty-four,  the  defendant,  John  Cozine,  brought  an  action       1830. 
of  ejectment  against  Joseph  Burtis,  a  tenant  of  the  com-     ^-^^^^ 
plainant,  Alexander  L.  Botts,  ^o  recover  certain  premises 
in  Queens  County ;  issue  was  joined,  but  a  verdict  by  default 
was  had ;  judgment  docketted  for  Cozine ;  and  possession 
given  under  a  writ  of  possession. 

The  present  complainant,  Alexander  L.  Botts,  filed  his 
bill  in  this  cause  against  the  defendant,  John  Cozine,  in  the 
month  of  June  last.  He  claimed  therein  a  right  to  the  lands 
embraced  by  the  ejectment ;  set  forth  the  circumstances 
connected  with  the  action  and  suggested  surprise ;  averred 
that  he  could  not  have  adequate  relief  by  a  new  trial  or 
otherwise  at  law ;  and  prayed  that  the  defendant  should 
releaseahe  premises  and  also  be  restrained  from  taking  fur- 
ther measures  upon  his  verdict. 

A  motion  was  now  made,  to  require  the  complainant  to 
elect  whether  he  would  proceed  at  law  in  the  action  of  eject- 
ment and  now  pending  or  in  the  suit  in  this  court. 

Mr.  J,  A.  LoU,  for  the  complainant. 
Mr.  Fessenden,  for  tlie  defendant. 

The  YicB-CHAiifGCLLOR : — A  court  of  law  can  grant  a 
new  trial  in  ejectment,  where  a  judgment  iua  been  rendered 
by  defavit,  provided  such  eoiirt  is  oonvioced  tbat  justice  will 
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1836. 


8HSTZLBK 

O. 
iHETSLBB. 


be  promoted  and  the  rights  of  parties  more  satisfactorily 
ascertained  and  established,  and  <  this  c^n  be  done  at  any 
time  within  five  years  after  the  docketting  of  the  judgment: 
2  R.  S.  309,  §  38.  And  in  ordinary  cases  of  ejectment,  a 
court  of  law  will  allow  of  two  new  trials  :  lb.  §  37.  Thus, 
a  legal  tribunal  has  power  to  do  complete  justice  in  actions 
of  ejectment.  But  the  present  motion  is  bot  made  upon  the 
merits.  It  goes  upon  a  point  of  practice  in  relation  to  elec- 
tion of  remedies ;  and  to  this  it  has  been  objected  that  this 
court  will  not  put  a  party  to  his  election  where  be  is  com- 
plainant in  the  one  case  and  defendant  in  the  other — that  he 
shall  not  be  compelled  to  stand  upon  his  defence  at  law  or 
upon  his  complaint  in  chancery — that  he  must  be  plaintiff 
at  law  and  complainant  in  equity  in  order  to  let  the  rule  of 
eleqtion  apply.  That  this  is  the  right  doctrine  seems  per- 
fectly clear ;  and  the  present  motion  must  be  refased,  with 
costs. 


Shetzler  v.  Shbtzler. 


In  divorce  cases,  it  must  always  clearly  appear  that  service  of  subpoBoa  has  beta 
witiiin  the  jurlsdictioD. 


1636. 

Practice. 
Service 
subpcma. 
Divorce. 


His  Honor,  The  Vice-chancellor,  wished  it  to  be  an- 
derstood  that  he  should  require  the  fact  to  be  clearly  and 
/•  distinctly  shown,  upon  the  motion  for  a  reference  in  all 
divorce  cases,  upon  bill  taken  as  confessed,  that  the  subpce- 
na  to  appear  and  answer  was  served  at  some  place  witbtn 
the  jurisdiction  of  the  court — the  case  of  Dunn  v.  Dbrr,  4 
Paige's  C.  R.  425,  warranting  this  regulation — and  a  case 
lately  before  him  having  progressed  very  far  to  a  decree 
when  it  was  found  out  that  service  of  subpoena  had  beeo 
effected  by  the  husband  himself  upon  the  wife  in  the  city 
of  New  Orleans.    He  also  said  that  he  should  require  ite 
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production  of  the  original  affidavit  of  service  of  subpcBBa       1836. 

or  of  a  certified  copy,  in  order  to  see  that  it  was  sufficiently 

positive  as  to  the  identity  of  the  party  on  whom  the  service 

was  made,  as  in  one  instance  which  had  come  to  his  know-     windlb 

ledge,  the  wife  had  been  personated  for  the  purpose  of  such 

a  service,  and  a  decree  obtained  against  her  entirely  by 

surprise. 


IN  THB 
XATTSaOV 


In  the  Matter  of  Windle. 


If om  of  proeeedingi  upon  the  application  of  a  fktlier  that  the  legal  title  of  land  might 
he  eouTef  ed  from  hie  infant  children  to  him,  he  having  purehaeed  while  an  aUen  and 
had  the  property  conreyed  into  hie  wife'e  name  and  the  having  died  while  the  property 
wee  vested  in  her,  leaving  them  infant  children. 

Agvardian  mi  Atmi,  ezecuthig a  deed  for  an  taiAmt,  ihoold  iign  thai:  **  O.  B.  W.**  (Ika 
infant)  '-hy  J.  W.  hit  guardian  «d  Hum.* 


tt 


William  B.  Windle  had  purchased  lots  of  land  in  the  city    April  27, 
of  New- York  while  he  was  an  alien ;  but,  by  the  advice  of      1888* 
counsel,  the  property  was  conveyed  to  his  wife.    She  after-  ai^^2^^ 
wards  died  and  left  infant  children.  InfmA. 

Mr.  Charles  Edwards  now  presented  a  petition  from  Wil- 
liam B.  Windle,  setting  forth  the  circumstances  in  detail, 
as  follows : 


In  Chancery,  before 
the  Vice-Chancellor. 


To  the  Chancellor  of  the  State 
of  New- York. 


The  Petition  of  WiUiam  ^ 
B.  Windk,  of  the  city  of  I 
New- York,  Merchant,      C 

Sheweth,  J 

That  in  or  about  the  month  of 
February,  in  the  year  one  thousand  eight  hundred  and  twen- 
ty-five, your  Petitioner,  having  monies  of  his  own,  arising 
Vol.  II.  74 
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!686.      from  his  own  earnings,  agreed  to  purchase  and  did  purchase 

""^^"^^"^^     from  C.  D.,  the  fee  simple  of  all  those  three  certain  lots  of 
Hfwt 
MAtTsR  Of  Sf^^^^d  situate  &c.  &c.     And  your  Petitioner  further  shews 

WX2CDUI.  that  he  purchased  the  same,  subject  to  the  unexpired  term 
of  a  certain  lease,  theretofore  executed  bv  the  said  C.  D. 
to  A.  R.  S.  bearing  date  the  first  day  of  May  one  thousand 
eight  hundred  and  twenty  for  the  term  of  seven  years ;  and 
the  same  lease  was  given  up  to  your  Petitioner,  as  the  pur- 
chaser, by  the  said  C.  D.  and  has  remained  in  your  Petition- 
er's possession  ever  since.  That  William  Slosson,  Esquire, 
was,  at  that  time,  the  professional  adviser  of  the  said  C.  D. 
and  your  petitioner  also  left  it  with  the  said  William  Slosson 
to  make  out  the  title  for  your  Petitioner  and  do  all  that  was 
needful  so  as  to  have  the  said  ground  and  premises  vested 
in  yoiu"  Petitioner:  But  your  Petitioner  shews  that  at  that 
time,  yet  after  your  Petitioner  had  purchased  the  property, 
it  occurred  to  the  mind  of  the  said  Mr.  Slosson  that  vour 
Petitioner  might  not  have  obtained  his  citizenship^-and  hav- 
ing ascertained  that  such  really  was  the  case,  the  said  Mr. 
Slosson  advised  your  Petitioner  to  have  the  said  ground  aod 
premises  conveyed  from  the  said  C.  D.  to  your  Petitioner's 
then  wife,  Sarah  Martha  Windle,  a  native  born  American. 
That  your  Petitioner  was  guided  by  such  advice ;  and  the 
same  ground  and  premises  were  conveyed  in  fee  by  the 
said  C  D.  and  S.  his  wife  to  your  Petitioner's  said  wife, 
Sarah  Martha  Windle,  by  deed  bearing  date  the  nineteenth 
day  of  February  one  thousand  eight  hundred  and  twenty- 
five  and  which  was  recorded  in  the  office  of  the  Register  of 
the  city  and  county  of  New- York  in  Liber  187  of  Convey- 
ances, p^ge  456 ;  and  which  deed  is  and  always  has  been  in 
your  Petitioner's  possession.  And  your  Petitioner  further 
shews,  that  it  was  a  part  condition  of  the  said  purchase  that 
a  mortgage  should  be  given  for  part  of  the  consideratioQ 
money,  namely,  for  the  sum  of  one  thousand  nine  hundred 
and  fifty  dollars  and  interest ;  that  such  bond  was  made  out 
in  your  Petitioner's  own  name  alone  and  executed  by  him 
and  afterwards  fully  satisfied  out  of  your  Petitioner's  own 
private  funds  ;  and  also  a  mortgage  of  the  premises  was 
likewise  made  out  in  the  name  of  your  Petitioner  and  }as 
said  wife — and  which  said  bond  and  mortgage  are  io  yoor 
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Petitioner's  possession.  And  your  Petitioner  further  shews  18W. 
that  the  consideration  n^onevs  for  the  said  deed  and  premi- 
ses, namely,  two  thousand  eight  hundred  dollars,  were  the 
proper  and  private  monies  of  your  Petitioner ;  and  your  wisiDur, 
Petitioner's  said  wife,  Sarah  Martha  Windle,  in  no  way 
contributed  to  such  purchase,  nor  did  any  of  her  money, 
estate  or  effects  go  towards  such  consideration.  And  your 
Petitioner  further  shews  that  he  has  also,  out  of  his  own 
private  funds  and  earnings,  expended  in  buildings  upon  the 
said  ground  and  premises,  at  least  the  sum  of  ten  thousand 
dollars ;  and  has,  uncontrolled,  at  all  times,  since  the  said 
period  of  purchasing,  let  the  said  premises  and  received  the 
rents  as  bis  own  and  applied  the  same  to  his  own  business  and 
purposes.  And  your  Petitioner  further  shews,  that  after 
such  purchase,  and  on  the  twenty-third  day  of  February, 
one  thousand  eight  hundred  and  twenty-seven,  your  Peti« 
tioner  became  a  citizen  of  the  United  States  of  America  ; 
and  now  holds  considerable  real  estate  in  his  own  name  and 
he  is  a  resident  Merchant  of  the  city  of  New- York :  but  your 
Petitioner  neglected  from  time  to  time  to  have  such  ground 
and  premises  hereinbefore  described  passed  from  your  Pe- 
titioner's said  wife  to  your  Petitioner ;  and  it  has  so  happen- 
ed that  your  Petitioner's  said  wiTe,  Sarah  Martha  Windle, 
is  now  dead,  also  the  said  William  Slosson,  Esquire,  is  dead 
— as  well  as  the  commissioner  who  took  the  acknowledg- 
ment of  the  said  deed,  namely,  Robert  L.  Wilson,  Esquire — 
But  for  all  this  your  Petitioner  hopes  to  be  enabled  to  prove 
sufficient,  under  the  ciicumstances,  to  satisfy  this  Honorable 
court  that  your  Petitioner  ought  to  have  the  legal  estate  in 
the  ground  and  premises  aforesaid  vested  in  him  and  which 
he  is  anxious  to  have  done,  in  order  that  he  may  have  the 
uncontrolled  possession  and  legal  and  equitable  fee  oF  and 
in  the  said  ground  and  premises.  And  your  Petitioner  fur- 
ther shews,  that  the  said  Sarah  Martha  Windle  had  the  fol- 
lowing living  children  by  your  Petitioner,  namelyt  G.  B.  W, 
aged  sixteen  years,  J.  B.  W.  aged  fourteen  years,  and  E. 
B.  W.  aged  eleven  years. 
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^^^*  Your  Petitioner  therefore  prays  that  it  m?  be 

!^^^^  referred  to  one  of  the  masters  of  this  court,  resid- 

MM  THB 

MATnoL  or  iog  in  the  city  of  New  York,  to  take  tesiimony, 

wnmLB.  not  only  as  to  material  facts  directly  mentioned 

in  the  said  petition  or  such  of  them  as  are  in  the 
power  of  your  Petitioner  to  prove,  but  also  of  cor- 
roborating circumstances  which  would  go  to  siiow 
that  the  said  ground  and  premises  were  purchased 
with  your  Petitioner's  own  funds  and  that  your 
Petitioner  ought  to  have  the  legal  and  equitable 
fee  of  the  same  vested  in  him  ;  and,  if  agreeable 
to  the  rules  and  practice  of  this  court,  that  your 
Petitioner  be  examined,  touching  the  said  premises, 
before  the  said  master ;  and  that  a  special  guar- 
dian ad  litem  be  appointed  for  the  said  infantii 
who  shall  appear  on  the  said  reference  and  watcb 
their  rights  and  interests,  if  any  they  have.  Aod 
so  that,  upon  the  coming  in  of  the  said  Master's 
report,  provided  such  report  be  in  favor  of  your 
Petitioner  and  of  his  petition,  that  au  order orde- 
cree  be  entered  declaring  that^our  Petitioner  shall 
have  the  legal  and  equitable  fee  in  the  said  groood 
and  premises  without  further  consideration ;  aod 
that  your  Petitioner's  said  infant  children,  G.R^f 
J.  B.  W.  and  E.  B.  W.  be  declared  trustees  for 
your  Petitioner  in  the  premises  and  be  directed  to 
convey  the  said  ground  and  premises  to  your  Pe- 
titioner, under  the  hand  and  approval  pf  tlie  said 
master— or  for  such  other  or  further  order  as  this 
court,  under  the  circumstances,  may  see  fit  to 
grant  and  as  may  be  agreeable  to  equity.  And&c. 
Thereupon,  the  following  order  was  entered: 
(Tub)     •*  On  reading  the  petition  of  the  above  Petitioner, 
William  B.  Windle,  duly  verified ;  and  on  motion  of  Mr. 
C.  E.  of  counsel  for  the  said  Petitioner :  it  is  ordered  that 
the  said  petition  be  referred  to  Frederic  De  Peyster,  Esqairet 
one  of  the  Masters  of  this  court,  to  take  testimony  as  to  the 
alleged  purchase  by  the  Petitioner,  William  £.  Windle,  of 
C.  D.,  in  or  about  the  month  of  February  one  thousand  eight 
hondred  and  twenty*five,  with  his  own  monies  and  on  hii 
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own  account,  of  all  those  three  certain  lots  of  ground  &;c.  1^86. 
&c.  And  it  is  further  ordered  that  the  said  Master,  under  ^ITII^ 
sucli  reference,  take  testimony,  not  only  as  to  material  facts  matter  of 
directly  mentioned  in  the  said  petition  or  such  of  them  as  windlk. 
are  in  the  power  of  the  said  petitioner  to  prove,  but  also  of 
corroborating  circumstances  which  would  go  to  shpw  that 
the  said  lots  of  ground  and  premises  were  purchased  with 
the  said  Petitioner's  own  funds  and  that  the  said  Petitioner 
ought  to  have  the  legal  title  and  eslate  of  the  same  vested  in 
him.  Also,  that  upon  such  reference,  the  said  Petitioner  be 
examined  touching  the  said  premises.  And  it  is  further  or- 
dered that  J.  W.  Esquire,  one  of  the  solicitors  of  this  court, 
be  and  he  hereby  is  appointed  special  guardian  ad  litem  for 
G.  B.  W.,  J.  B.  V.  and  E.  B.  W.,  infant  children  of  the  said 
William  B.  Windle,  to  appear  for  them  on  the  said  reference 
and  to  guard  the  rights  and  interests  of  the  said  children ; 
and  that  the  said  master  have  power  to  summon  before  him 
the  friends  and  relations  of  the  said  infants  and  to  examine 
them  or  any  other  persons  as  witnesses  in  opposition  to  the 
claims  of  the  said  Petitioner.  And  it  is  also  ordered  that 
the  said  master  report  in  the  premises  with  all  convenient 
speed.  And  that  all  further  proceedings  upon  the  said  peti- 
tion be  stayed  until  the  coming  in  of  the  said  master's  report." 

The  master  reported  in  favor  of  the  application  ;  and,  on 
motion,  the  following  final  order  was  entered : 

(Title.)  "  Whereas  by  an  order  heretofore  made  'upon 
this  petition  on  the  thirteenth  day  of  April  instant,  whereby 
it  was  ordered  that  the  petition  above  mentioned  should  be 
referred  to  Frederick  De  Peyster,  Esquire,  one  of  the  Mas- 
ters of  this  court  residing  in  the  city  of  New  York,  to  take 
testimony  and  report  as  to  the  alleged  purchase  by  the  said 
petitioner,  W.  B.  W.  of  C.  D.  in  or  about  the  month  of  Febru- 
ary one  thousand  eight  hundred  and  thirty-five,  with  his  own 
monies  and  on  his  own  account,  of  all  those  three  certain 
lots  of  ground  &c.  &c.  And  whereby  it  was  further  ordered 
that  the  said  Master,  under  such  reference,  take  testimony 
not  only  as  to  material  facts  directly  mentioned  in  the  said 
petition  or  such  of  them  as  were  in  the  power  of  the  said 
Petitioner  to  prove,  but  also  of  corroborating  circumstances 
which  would  go  to  show  that  the  said  lots  of  ground  and 
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1886.  premises  were  purchased  with  the  said  petitioner'ii  own 
^^p^^  funds  and  that  the  said  petitiooer  ought  to  have  the  legal 
VATTBR  OF  ^i^I^  ^^^  estate  of  the  same  vested  in  him  and  also  that  upon 
wiNPLB.  such  reference  the  said  Petitioner  be  examined  touching  the 
said  premises.  And  whereby  it  was  also  ordered  that  J. 
W.,  Esquire,  one  of  the  Solicitors  of  this  court,  be  and  lie 
thereby  was  appointed  special  guardian  adlitem  for  G.  B.  W., 
J.  B.  W.  and  £.  B.  W.,  infant  children  of  the  said  VVilliam 
B.  Windle,  to  appear  for  them  on  the  said  reference  and  to 
guard  the  rights  and  interests  of  the  said  children  ;  and  that 
the  said  master  have  power  to  summon  before  him  the 
friends  and  relations  of  the  said  infants  and  to  examine  them 
or  any  other  persons  as  witnesses  in  opposition  to  the  claims 
of  the  said  Petitioner.  And  whereas  the  said  Frederick  De 
Peyster,  Esquire,  as  such  master,  in  and  by  his  report  in 
the  premises,  bearing  date  the  twenty-third  day  of  April, 
one  thousand  eight  hundred  and  thirty- six,  (after  reciting 
the  said  order)  reported,  amongst  other  things,  that  the  said 
guardian  ad  litem  for  the  said  infant  children  admitted  oa 
the  reference  had  before  the  said  master  that  6.  B.  W.  the 
eldest  son  of  the  said  petitioner  was  fully  competent,  in  Us 
opinion,  to  understand  his  rights,  if  he  had  any,  in  this  mat- 
ter, being  an  active  and  intelligent  lad  in  the  partial  auper- 
intendance  of  his  father's  business,  that  he  disclaimed  to 
have  any  rights  derived  from  the  mere  circumstance  of  the 
deed  being  taken  in  the  name  of  his  mother,  as  he  fell  satis- 
fied that  the  purchase  had  been  made  from  the  funds  of  the 
father  and  that  the  mother  never  had  any  property  of  any 
considerable  value  but  what  she  had  derived  from  bim — 
also  that  the  said  infant  G.  B.  W.  had  subsequently  appeared 
before  the  said  master  and  made  a  declaration  similar  to 
that  made  by  his  said  guardian ;  and  also  that,  from  the 
testimony  taken  and  examination  made  before  him  (and  folly 
referred  to  in  the  said  report)  he  was  of  opinion  that  the 
■aid  purchase  of  the  said  lots  of  ground  and  premises  was 
made  by  the  said  William  B.  Windle,  the  Petitioner,  on  his 
own  account  and  from  his  own  peculiar  funds ;  also  that 
the  deed  taken  on  the  purchase  from  the  said  C*  IX,  and 
wife  was  taken  in  the  name  of  the  deceased  wife  of  the  said 
petitioner  and  not  in  his  own  name  because  he  was  then  an 
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alien ;  also  that  he  was  then,  at  the  time  of  the  said  report,       1886. 
a  citizen,  as  appeared  from  the  certificate  of  his  naturaliza- 
tion exhibited  by  the  said  petitioner  to  the  said  master ;  and 
also  that  the  testimony  so  taken  by  him,  the  said  master,     whvols. 
substantially  showed  that  the  said  lots  of  ground   and   pre- 
mises were  purchased  with  the  said  petitioner's  own  funds 
and  that  fie  ought  to  have  the  legal  title  and  estate  of  the 
same  vested  in  him.     Now,  upon  motion  of  Mr.  C.  E.  of 
counsel  for  the  said  petitioner  and   upon  reading  and  filing 
the  said  master's  report,  and  due  deliberation  having  been 
had  by  the  court  in  the  premises  ;  it  is  ordered  that  the  said 
report  be  and  the  same  is  hereby  confirmed.    And  it  is  here' 
by  declared^  adjudged  and  decreed^  and   the   said  court,  by 
virtue  of  the  power  vested  therein,  doth  declare,  adjudge 
and  decree  that  the  said  petitioner,  W.  B.  W.  is  entitled  to 
the  legal  as  well  as  equitable  estate  in  fee  of  and  in  the  said 
three  lots  of  ground  and  premises  before  described  with  the 
appurtenances  and  that  the  title  thereto,  which  has  descend- 
ed to  his  infant  children  the  said  G.  fi.  W.  J.  B.  W»  and  E. 
B.  W.  from  their  mother  be  and  the  same  is  hereby  consi* 
dered  to  be  in  trust  for  the  said  petitioner  W.  B.  W.    And 
it  is  further  ordered,  adjudged  and  decreed  that  the  said  G. 
B.  W.,  J.  B.  W.  and  E.  B.  W.  execute  a  conveyance  to  the 
said  petitioner  in  fee  of  the  said  lots  of  ground  and  pronises 
herein  before  described,  with  all  houses,  erections  and  build- 
ings standing  and  being  thereon  and  appurtenances  relating 
thereto,  the  form  of  which  said  conveyance  shall  be  settled 
and  approved  by  the  said  master,  Frederick  De  Peyster^ 
Esquire,  and  so  that  the  said  J.  W.  special  guardian  ad  lUem 
for  such  infants,  execute  such  conveyance  on  their  part  and 
as  their  act  and  deed.     And  also  that  the  said  Petitioner 
bear  the  costs  of  his  own  solicitor  and  counsel  and  pay  the 
costs  of  the  said  special  guardian  ad  litem  to  be  taxed." 

A  deed  was  subsequently  made  and  executed  pursuant 
to  the  above  order.  The  guardian  ad  litem  signed  for  the 
infants  thus:  ''G.  B.  W.,  by  J.  W.  his  guardian  ad  litem** 
— and  this,  the  court  has  said,  is  the  proper  way  whenever 
a  deed  is  made  out  in  the  name  of  an  infant. 
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1838. 


Day,  administrator  of  Edwards,  deceased  o.  West  and 

another. 


AttbcNigb  a  diTorce  «  meusa  et  tk»ro  be  had,  yet  the  wife  li  entitled  to  dower  oat  of  the 
Inuband*!  landfl  if  the  lunrivee  him. 


April  27, 
1836. 


Husband 
€md  wife. 
Alimony* 
Juowcr* 


The  bill  was  filed  to  foreclose  a  mortgage  given  by  the 
defendant  Jesse  West  to  John  Edwards,  deceased.  West 
objected  to  payment,  on  the  ground  of  the  defendant  Brid- 
get Edwards,  the  widow  of  the  said  John  Edwards,  haviog 
an  estate  of  dower  in  the  mortgaged  premises  ;  and  that 
his  title  to  the  property  for  which  he  had  Edwards's  warran- 
tee deed,  was  thereby  impaired.  The  complainant  alleged  • 
that  a  divorce  had  taken  place  between  John  Edwards  and 
Bridget  his  wife  and  alimony  paid  her  in  gross  by  way  of 
bar  to  the  supposed  right  of  dower. 

It  appeared  that  the  defendant,  Jesse  West,  before  the 
execution  of  the  mortgage,  objected  to  the  taking  of  the 
title,  on  the  ground  of  the  supposed  claim  of  dower  ioitiate ; 
that  Edwards  denied  altogether  such  right  and  exhibited  the 
decree  for  a  divorce  to  West ;  and,  in  order  finally  to  in- 
duce him  to  complete  the  purchase,  he  allowed  a  special 
condition  to  be  inserted  in  the  bond  and  mortgage,  to  the 
effect  that  West  should  pay  six  per  cent,  interest  on  the 
mortgage  during  the  coverture  of  Edwards  and  wife  and 
that  the  principal  sum  should  only  become  payable  upon  the 
death  of  the  said  Bridget  or  the  extinguishment  of  her  right 
of  dower.  The  complainant  contended,  she  had  no  right  of 
dower  in  the  premises ;  and  that  West  ought  to  pay  off  the 
mortgage. 

The  answer  of  the  defendant,  Jesse  West,  admitted  many 
of  the  material  allegations  of  the  bill ;  but  contended  that 
the  widow  was  entitled  to  dower  and  he  was  not  bound  to 
pay  until  her  death  or  a  release  of  dower  was  had. 


VICE-CHANCELLOR'S  COURT.  6»« 

The  ca«e  came  before  the  court  upon  bill  and  answers,      y^,^^ 
The  pleadings  will  be  found  sufficiently  referred  to  in  the         ^^^ 
opinion  of  the  court.  v* 

W£8T. 

Mr.  James  Smithy  for  the  complainant. 

Mr.  P.  A.  Cowdrey,  for  the  defendant  Jesse  West 

Mr.  W.  H.  Eking,  for  the  defendant  Bridget  Edwards. 

The  Vice-Chanccllor  : — According  to  the  condition  of 
the  bond  and  mortgage,  the  defendant,  Jesse  West,  was  to 
pay  the  interest  of  six  per  cent,  on  two  thousand  dollars 
during  the  joint  lives  of  the  intestate  John  Edwards  and  his 
wife  Bridget :  and  upon  the  death  of  the  wife  or  the  extin- 
guishment of  her  right  of  dower,  the  principal  sum  was  to 
be  paid.  .  At  the  death  of  the  intestate,  it  appears,  less  than 
one  hundred  dollars  was  in  arrear  for  interest,  so  that  his 
personal  representative,  who  has  filed  this  bill,  could  not 
sustain  it  on  the  ground  of  such  arrears  being  due — the  sum 
b6ing  below  the  jurisdiction  of  this  court. 

The   first  question  then  is:    whether  any  thing  more 
was  due  or  could  be  demanded  when  the  bill  was  filed?     I 
think  it  is  very  evident,  from  the  recitals  and  the  condition 
in  the  bond,  that  both  the  parties  to  the   instrument  under- 
stood or,  at  least,  supposed  that  the  wife  of  the  obligee  had 
an  inchoate  right  of  dower,  which  could  only  be  extinguish- 
ed by  her  death  or  by  some  future  valid   act  of  release  or 
election  on  her  part.     Hence  it  was  that,  by  way  of  indem- 
nity to  the  obligor  against  such  claim  or  right  of  dower,  the 
interest  on  the  debt  secured  by  the  bond  and  mortgage  was  to 
cease  the  moment  such  right  became  perfect  by  the  death  of 
the  husband — and  the  principal  sum  was  not  to  be  demanded 
or  be  considered  payable  until  either  the  death  of  the  wife 
or  some  voluntary  act  of  hers  should  put  an  end  to  her 
dower.     The  condition  upon   which  the  principal  sum  was 
to  become   payable,  according  to  the  terms  and  obvious 
meaning  of  the  bond  and  mortgage,  seem  to  admit  that  the 
wife  would  certainly  be  entitled  to  dower  in  the  event  of 

her  surviving  her  husband ;  and  it  would  be  contrary  to  thisi 
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1886.       implied  admission  to  hold  that  the  principal  sum  or  aoy  fur- 
^^"^["^^      ther  interest  has  become  due  and  payable. 

9^  But  it  is  contended^  on  the  part  of  the  complainant,  that 

WEST.  his  intestate,  the  husband,  was  mistaken  on  the  subject  of 
his  wife's  right  to  dower,  after  what  had  passed  between 
them  ;  that  she  was  equitably  barred  of  all  such  claim  and 
right ;  and,  as  all  that  the  defendant.  West,  can  reasonably 
ask  is  to  be  indemnified  and  protected,  it  is  now  competent 
for  this  court  so  to  decree  against  the  wife  who,  for  that 
purpose  is  made  a  party  to  the  suit ;  and  to  require  the  mor- 
gagor  either  to  pay  the  money  or  suffer  the  property  to 
be  sold. 

This  brings  us  then  to  the  question,  whether  the  wife  is  bar- 
red in  equity  ;  for  it  is  conceded  that  nothing  has  occurred  to 
work  a  legal  forfeiture  or  extinguishment  of  her  right ! 

The  grounds  assumed  for  (he  purpose  of  producing  this 
effect  in  equity  are,  that  by  the  articles  of  separation  in  the 
first  instance  between  the  husband  and  wife,  which  are  sta- 
ted in  the  pleadings,  she  agreed  to  accept  an  annuity  of  two 
hundred  and  fifty  dollars  for  life,  in  full  satisfaction  for  her 
support  and  maintenance  and  of  all  right  and  claim  of  dower 
in  her  husband's  estate  ;  and  that  subsequently,  by  a  decree 
of  the  Court  of  Chancery,  upon  a  bill  filed  by  her  agaiast 
her  husband  for  a  divorce  a  mtnza  et  thorOf  she  accepted  a 
gross  sum  of  eleven  hundred  dollars  **  in  lieu  of  alimoDv 
and  of  all  claims  or  charges  whatever  upon  her  husband 
for  her  separate  support  and  maintenance  for  ever." 

The  articles  of  separation  referred  to  could  only  operate 
in  equity,  not  at  law,  to  deprive  or  bar  her  dower;  and  in 
equity,  under  the  circumstances  disclosed  by  the  answer  or 
Mrs.  Edwards,  the  articles  cannot  be  permitted  to  have  this 
effect.  She  shows  they  were  violated  by  her  husband's  re- 
fusal or  neglect  to  pay  the  annuity  and  to  afford  her  the 
maintenance  which  was  to  be  in  satisfaction  of  her  daims 
upon  him  and  his  estate.  Uis  refusal  drove  her  to  the  ne- 
eessity  of  filing  her  bill  for  a  judicial  separation  and  alioM)- 
ny ;  and  a  decree  having  been  made,  it  is  upon  the  eflfect 
of  this  decree  solely  that  the  question  depends  whether  At 
is  barred  of  dower  ? 

There  is  nothing  in  the  decree  directly  showing  that  tiie 
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«um  in  gross  allowed  lo  her  was  intended  to  cover  and  ope-  1886. 
rate  as  a  satisfaction  or  in  lieu  of  dower:  it  is  expressed  to 
be  in  lieu  of  alimony.  It  was  offered  to  be  paid  by  the  hus- 
band as  such,  and  upon  this  offer,  a  reference  was  ordered  wsst. 
to  a  master  to  ascertain  whether  it  would  be  for  her  inter- 
est to  accept  it ;  and  the  master  reported  it  would  be.  It 
is  true,  he  appears  to  have  ascertained  the  extent  in  value 
of  the  husband's  property  and  the  age  of  the  wife :  but  it 
docs  not  appear  he  made  any  calculation  based  upon  the 
probable  duration  of  her  life  with  reference  to  dower,  for, 
after  all,  he  only  says  that  eleven  hundred  dollars  is  a  fair 
and  liberal  allowance  to  be  paid  in  lieu  of  alimony ;  and 
the  proceedings  show  the  sum  was  offered  as  a  compensa- 
tion  for  alimony  and  nothing  more.  What,  then,  is  tiie  effect 
of  an  allowance  of  alimony  or  of  a  sum  in  gross  in  lieu  of  it« 
in  a  suit  for  a  divorce  of  this  kind?  By  the  decree,  the 
parties  are  merely  separated  either  for  a  limited  period 
or  for  their  joint  lives ;  and  while  thus  living  apart,  the  wife 
Is  entitled  to  a  support  from  her  husband  or  out  of  his  pro- 
perty. The  amount  is  fixed  and  awarded  by  the  court; 
and  the  payment  of  it  is  to  continue  only  for  so  long  a  time 
as  the  decree  is  operative  that  is,  while  the  parties  remain 
separated  by  virtue  of  the  decree.  It  is  only  so  far  perma- 
nent. In  case  of  the  wife's  death,  leaving  the  husband  sur- 
viving, the  payment  ceases  of  course ;  and  so,  in  the  event 
of  his  death,  the  wife  surviving,  there  is  an  end  of  the  de- 
cree. The  separation,  by  virtue  of  the  decree,  is  superceded 
by  the  separation  occasioned  by  the  death  of  the  husband ; 
and  as  the  relation  of  husband  and  wife  has  all  along  sub- 
sisted, the  marriage  not  having  been  dissolved,  the  wife  tliea 
stands  entitled  to  all  the  rights  of  a  widow  which  the  taw 
would  give  her,  both  in  respect  to  the  real  and  persoAal 
estate  of  her  deceased  husband. 

I  am  convinced  this  is  the  correct  view  to  be  taken  of  (be 
case.  In  England,  where  both  for  cruelty  and  adultery  the 
divorce  is  only  a  tnensa  et  ihoro  and  where  the  wife,  when 
she  is  the  injured  party,  is  allowed  permanent  alimony,  as. 
it  is  called,  I  cannot  find  that  it  has  ever  been  suggested;, 
in  any  reported  case  or  by  any  elementary  writer,  that  the 
effect  of  such  an  allowance  is  to  deprive  the  wife  of  any  of 
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1886.      her  legal  rights  at  the  death  of  her  husband;  and  do  good 
^■^^^^^     reason  can  be  assigned  whv  the  law  should  be  so,  when  the 

DAY  •  r       !• 

Q,  object  of  alimony  is  rightly  considered.     It  is  true,  a  wife 

wx8T»  may  debar  herself  of  dower  or  of  any  other  claims  which 
she  may  have  upon  her  husband's  estate  after  his  death,  by 
accepting  a  jointure  or  other  provision  in  marriage  articles 
or  by  will :  See  Slatter  v.  Slattern  1  Younge  6l  Collyer,  28; 
but  what  she  thus  accepts  must  clearly  appear  to  be  given 
as  a  substitute  for  dower.  This  collateral  satisfaction  de- 
pends upon  her  own  election ;  and  when  that  election  is 
once  made — and  this  court  will,  in  ipany  cases,  compel  her 
to  elect — ^it  will  operate  as  an  equitable  bar,  although  it  may 
not  constitute  strictly  a  legal  one :  Stalman  on  Elect.  217. 

I  know  of  no  way  by  which  a  feme  covert  can  be  barred 
of  her  dower,  except  by  her  uniting  with  her  husband  in  a 
deed  for  the  purpose,  duly  acknowledged  according  to  sta- 
tute, or  by  convicting  her  of  adultery,  which  works  a  for- 
feiture, or  upon  the  doctrine  of  election,  by  her  accepting 
a  jointure  or  some  other  provision  in  lieu  of  dower.  None 
of  these  have  occurred  in  the  present  case. 

It  may  be  asked,  what  becomes  of  the  wife's  right  of 
dower  where  she  proceeds  against  her  husband  and  ob- 
tains a  divorce  a  vinculo  matrimonii?  The  answer  is  obvi- 
ous. In  such  a  case»  all  right  to  dower  is  gone  :  not,  how- 
ever, because  she  has  obtained  an  allowance  of  permanent 
alimony  or  any  thing  in  lieu  of  alimony,  if  either  should  be 
decreed,  but  because  of  the  dissolution  of  the  marriage 
which  puts  an  end  to  the  relation  of  husband  and  wife ; 
and,  by  necessary  consequence,  to  the  right  of  dower — ^since 
it  is  essential  to  dower  that  the  marriage  should  subsist  at 
the  death  of  the  husband.  A  woman  cannot  have  dower 
who  is  not  the  wife  of  a  man  in  whose  lands  she  claims  it 
At  the  time  of  his  death. 

As  the  defendant,  Mrs.  Edwards,  was  the  lawful  wife  of 
<tbe  complainant's  testator  at  the  time  of  his  death,  thou^ 
lining  in  a  state  of  separation  by  the  decree  of  this  courts 
0he  was  clearly  entitled  to  dower ;  and  I  am  of  opinion  no- 
ibing  has  been  done  to  extinguish  or  deprive  her  of  it.    The 
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oomplainant,  therefore,  cannot  enforce  the  payment  of  the  1836. 

bond  and  mortffaffe  durinfj  her  life  or  the  existence  of  this  ^•^"'^^'^^ 

right ;  and  his  bili  must  be  dismissed,  with  costs  to  be  paid  hatter  of 

out  of  the  estate  in  his  hands.  evbrit. 


In  the  matter  of  Everit,  administrator  of  Everit. 


Where  a  person  lesvea  a  contract  for  the  sale  of  lands  on  performed  at  the  time  of  hii 
death  and  application  Is  made,  under  the  finiiiie,  for  his  Infant  children  to  perform  it, 
the  purchaM  money  will  go  as  assets  and  not  follow  the  bourse  of  real  estate. 

The  order  upon  the  coming  in  of  the  ninfttpr's  » cpoit,  in  a  case  like  the  atmve,  Is  as  a  final 
decree  and  must  be  enrolled  like  other  decrees. 


A  petition  had  been  presented  on  behalf  of  the  adminis-    j^     ^nd 
trator  of  Thomas  Everit,  junior,  setting  forth  that  the  latter       1^36. 
made  contracts  for  the  sale  of  lands  at  Brooklyn,  received      v^^^-^' 
deposit  monies  and  died  without  leaving  a  will  or  perform-  Spectjic  per- 
ing  these  contracts.     His  widow  and  infant  children  sur-^j^^-^^^ 
vived  him.     Performance  was  prayed  pursuant  to  the  sta-  Trustees. 
tule ;  2  R.  S.  1 94,  §  1 69.  Assets. 

This  petition  was  referred  to  a  master ;  and  he  based  his 
report  and  the-  calculatiop  attached  to  it,  by  way  of  sche- 
dule, upon  the  idea  that  the  purchase  moneys  would  be  due 
to  the  children  as  heirs  and  to  their  mother  as  dower  tenant. 

a 

Mr.  W.  C.  Wetmore^  for  the  petitioner. 

The  Vice-Chancellor  considered  that  the  character  of 
the  consideration  was  changed,  by  the  contracts  for  sale 
made  by  the  deceased,  and  it  became  personally  and  assets 
which  the  administrator  ought  to  take  ;  and  that  none  of  it 
could  be  paid  into  court  for  the  infant  heirs. 

His  honor  also  looked  upon  the  final  order  as  a  decree 
jind  decided  that  the  deeds,  which  the  infants  were  to  give 
hy  their  guardian  ad  litem^  could  not  be  executed  until  the 
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1886.       decretal  order  was  enrolled,  i.  e.  not  till  thirty  days  after  it 
^l^'^'^^^      had  been  entered  in  the  minutes  of  the  court ;  2  SI.  S.  181, 

III  THE  r  !_•     A        -1 

XATTKROF  9  ^1»  {^^^  amendment  thereto  by  the  act  of  20tn  Apnl, 

KVBIUT.       1830.) 

The  following  would  be  the  form  of  the  final  order  in  a 
case  like  the  above  : 

{After  f ally  reciting  the  petition  and  master's  report ;)  "on 
motion  of  Mr.  C.  M.  Esquire,  on  behalf  of  the  petitioner; 
and  hearing  Mr.  C.  E.  guardian  for  the  infants,  and  due 
deliberation  having  been  thereupon  had,  his  honor  the  Vice- 
Chancellor,  by  virtue  of  the  power  and  authority  of  this 
court,  doth  order ^  adjudge  and  decree  a  specific  performance 
of  the  several  contracts  and  agreements  mentioned  in  ibe 
said  petition  ;  also  that  on  the  receipt  of  the  balance  of  the 
purchase  money  from  the  said  purchasers  respectively  by 
the  petitioner  as  such  administrator,  the  said  infants,  bv 
their  said  guardian  ad  litem^  execute  to  the  said  purchasers 
respectively  good  and  sufficient  deeds  in  fee  simple  for  the 
premises  so  contracted  to  be  sold  to  them  respectively  (the 
said  deeds  to  be  first  approved  by  the  Vice  Chancellor  of 
the  first  circuit ;)  that  out  of  the  said  balance  of  the  purchase 
moneys  the  said  petitioner,  in  the  first  place,  pay  oflT,  satisfr 
and  discharge  and  cause  to  be  cancelled  of  record  tlie  said 
mortgage  to  the  said  K.  L.,  now  upon  the  premises;  that 
in  the  second  place  he  pay  to  his  solicitor  and  to  Ifie  said 
guardian  ad  litem  their  costs  in  this  matter  to  he  taxed,  aod 
thai  he  retain  the  remainder  of  the  money  to  be  by  the  said 
administrator  applied  in  the  due  course  of  administration. 
And  also  that  the  said  widow  release  her  right  of  dower  in 
the  premises." 

The  following  is  the  certificate  of  approval  which  the 
Vice-Chancel  lor,  in  the  above  case,  endorsed  upon  the  deeds 
to  the  purchasers,  after  they  had  been  executed  in  the  name 
of  the  infants  by  their  guardian  ad  litem : 

**  I  have  perused  the  within  deed  and  do  hereby  approve 
of  the  form  thereof  and  of  the  manner  of  its  execution  ;  and 
allow  it  to  be  delivered  as  a  good  and  effectual  conveyaoce 

of  the  within  premises.    Dated  the — ^— <lay  of 1836." 

"  Wm.  T.  Mc  Coun,  V.  C.** 


VICE  CHANCELLOR'S  COURT. 


La  Roque,  et  aL  v,  Datis. 


Upon  deciding  whether  a  eonpltinant  may  be  allowed  to  file  a  replication  after  the  or- 
dinary time  is  paned,  the  court  will  not  look  into  the  pleadings  to  see  what  equity  the 
cooiplainant  baa.    It  will  grant  it  or  not  upon  the  merits  of  the  application  merely. 
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The  complainant's  counsel  applied  for  leave  to  file  a  re-     July  9. 
plication,  notwithstanding  the  cause   had  been  noticed  upon       193®» 
bill   and    answer    by   the  defendant.     It   appeared,  as  an  p^^T*^*^ 
excuse  for  not  filing  it  before,  that  the  solicitor  for  the  com-  Leave  toJUe 
plainant  had  been  unwell.  replication 

An  objection  was  raised,  not  on  account  of  laches,  but  be-  ''/'^  ccittte 
cause  there  really   were  no  merits  in  the  bill  and  likewise 
that  it  was  a  case  of  hardship  on  the   part  of  a  family   who 
were  distressed  from  the  fact  of  an  injunction  having   been 
issued. 

The  Vice-chancellor,  however,  considered  he  could  not 
look  into  the  merits  of  the  cause  on  a  motion  of  this  kind, 
nor  take  notice  of  the  suggested  distress  of  ahy  parties. 
This  was  a  case,  he  said,  where  creditors  were  seeking  for 
satisfaction  of  their  just  demands  and  if  they  were  entitled 
to  the  property  which  had  been  enjoined  all  considerations 
of  hardship  upon  the  defendants  must  be  laid  aside. 

The  complainants  had  leave  to  file  a  replication  within 
ten  days,  upon  paying  the  defendant's  costs  of  putting  the 
cause  upon  the  calendar  and  of  opposing  this  motion.  Butt 
inasmuch  as  the  defendants  suggested  they  might  find  it  ne- , 
cessary  to  file  a  supplemental  answer,  tiie  court  gave  ttiem 
the  liberty  of  doing  so  within  six  days  and,  in  that  event,, 
each  party  to  bear  his  own  costs. 
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rABCBIXS. 


Vendor  decreed  to  perform  contrsct,  with  co!itj.    All  the  parchaM  monej  b«d  aoi 
paid.    Court  allowed  Ibe  vendee  to  off  set  the  cosLi  afainst  the  balance  in  hand. 


July  9th.  ^*"  ^^^  *  specific  performance.     The  cause   had  been 

1636.       beard  and  a  decree  passed  for  specific  performance  and  that 

v^N*^^      the  complainanl  (ihe  vendee)  pay  the  balance  of  the  consi- 

Pha^  deration  money.     The  defendant  was  ordered  to  pay  the 

Set-qf,      *    costs  of  the  suit. 

CoiU.  A  reference  was  had  to  ascertain  the  amount  of  balance 

of  the  purchase  money  unpaid;    and  the  master  had  re- 
ported it  at  eighty-two  dollars  and  fourteen  cents. 

The  only  quesiion  now  made,  on  the  equity  reserved,  was 
whether  the  vendee  could  offset  the  costs  awarded  to  him 
against  this  balance — the  vendor  refusing  to  execute  a  coo* 
veyance  under  the  decree  until  the  whole  of  the  sum  of 
eighty*two  dollars  and  fourteen  cents  was  actually  paid  to 
her. 

Mr.  S.  F.  Clarkson,  for  the  complainant. 

Mr.  R.  L.  Schieffelitij  for  the  defendant. 

The  Vice-Chancellor  : — Let  a  further  decree  be  had 
requiring  the  defendant  to  deliver  to  the  complainant  a  deed 
of  the  premises  properly  executed  and  acknowledged;  and 
that  the  defendant  also  pay  to  the  complainant  her  costs 
of  this  suit  to  be  taxed.  And  the  complainant  is  to  be  at 
liberty  to  retain  the  sum  of  eighty-two  dollars  and  fourteen 
cents  reported  to  be  due  from  her  to  the  defendant  as  a  ba- 
lance of  the  purchase  money — which  is  to  go  towards  the 
costs,  payable  by  the  defendant  to  the  complainant,  by  way 
of  off-set.  If  any  balance  should  remain  after  this  is  done, 
then  it  is  to  be  paid  forthwith  to  the  defendant  or  her  solici- 
tor ;  but  if  the  eighty-two  dollars  and  fourteen  cents  should 
prove  insufficient  to  pay  the  costs  of  the  complainants^  she 
is  to  have  execution  for  the  residue  according  to  the  course 
and  practice  of  the  court. 


Vice-chancellor's  court.  «ai 

1685. 


WA&TKS% 

Farmer  v.  Walter. 


If  a  party  is  arrened  by  due  proeeta  of  law  for  a  demand  claimed  to  be  due  and  ehoa«*e  lo 
eonipromlie.  by  giving  hie  note  or  bond  for  the  purpose  of  obtaining  his  liberty,  altbought 
for  the  want  of  bail  he  may  be  unable  to  obtain  it  in  any  other  way,  yet  such  compro- 
ttiae  will  not  be,  therefore,  set  aside  nor  the  security  decreed  to  be  delivered  up.  There 
must  be  fraud  or  illegalliy  in  the  proceeding  oY  in  obtalniag  the  seeorlty. 


The  bill  showed  that  the  complainant,  Richard  H.  Far-  oeMer  ld» 
mer,  late  of  the  island  of  Antigua,  being  on  a  visit  with  his       1685. 
family  at  Philadelphia,  was  unexpectedly  arrested  at  the      ^'f^^ 
suit  of  the  defendant,  Jacob  D.  Walter  and  others,  etecu*  g^curitv  ai» 
tors  of  John  J.  Walter  deceased,  and  at  the  immediate  in-  ven  under 
stigation  of  the  said  Jacob  D.  Walter  formerly  of  Antigua  durest. 
but  at  New  York  at  the  time  the  bill  was  filed  and  in  Phi-  ^^  ^^ 
ladelphia  when  the  arrest  took  place.     That  he,  the  com- 
plainant, was  so  held  to  bail  in  the  sum  of  twenty  thousand 
dollars,  and  being  a  stranger  and  without  friends,  he  was 
thrown  into  the  debtor's  prison  ;  that  the  action  was  com- 
menced  without   demand   or   intimation ;    that    the   claim 
against  him  arose  out  of  a  lease  of  an  estate  in  Antigua, 
of  which  he  was  a  lessee ;  that,  with  a  single  exception  and 
that  in  a  very  trifling  amount,  he  was  never  before  sued  and 
never  before    imprisoned  and   his   incarceration  was   the 
source  of  the  most  agonizing  affliction  to  his  family  and 
mortification  and  pain  to  himself^— so  much  so  that  almost 
any  terms  for  his  release  would  have  been  complied  with. 
That  00  the  day  next  after  his  said  arrest,  the  said  defen- 
dant, Walter^  proposed  to  the  complainant,  as  the  only  terms 
upon  which  he  was  willing  to  grant   him  a  discharge,  to 
receive  the  complainant*s  promissory  note  for  three  thou- 
sand pounds  Antigua  currency  or  six  thousand  six  hundred 
and  sixty-six  dollars  and  sixty-six  cents  United  States  cur- 
rency ;  and  finding  himself  without  friends  or  any  other 
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1885.  means  of  release  and  more  especially  to  relieve  his  wife 
from  an  almost  distracted  state  of  mind  into  which  she  had 
been  thrown,  he  finally  consented  to  give  and  did  give  ibe 
proposed  note,  payable  on  demand,  to  the  order  of  the  said 
Walter;  and  that  such  note  wks  still  in  his  (Walter's)  pos- 
session or  under  his  control.  That  at  the  time  of  giving 
'the  note,  he  explicitly  told  the  defendant  he  did  not  thereby 
admit  any  indebtedness.  And  the  complainant  averred  the 
said  note  to  be  without  consideration  and  that  the  same 
was  extorted  and  fraudulently  obtained  ;  and  that  he  had 
sustained  damage  and  loss  from  the  said  Walter,  on  accooDt 
of  a  forcible  entry  and  possession  of  the  premises  contained 
in  the  said  lease.  That  the  defendant,  when  he  left  Anti- 
gua, brought  letters  directed  to  the  defendant,  but  had 
concealed  and  retained  the  same ;  that  the  defendant  had 
brought  an  action  against  the  complainant  io  the  island  of 
Antigua,  to  settle  the  matters  in  controversy  under  the 
lease,  which  was  still  pending.  Prayer  that  the  said  Jacob 
D.  Walter  might  be  decreed  to  give  up  the  said  promiisoiy 
note  to  be  cancelled ;  and  for  further  relief.  Also,  for  aa 
injunction  restraining  him  from  parting  with  the  said  note 
and  frona  instituting  any  proceeding  at  law  thereon. 

A  general  demurrer  was  interposed. 

M.  F.  B.  CvUing^  in  support  of  the  demurrer. 
Mr.  Van  Wagtnen^  for  the  complainant. 

February  6,      Thb  Yicb-Chanceixoe  : — This  is  a  general  demurrer, 

1886.  fof  -want  of  equity,  to  the  discovery  and  relief  sought  by 
the  bill. 

When  a  person  is  illegally  imprisoned  or  restrained  in 
bis  liberty  and  he  enters  into  an  obligation  or  gives  a  note 
to  the  party  causing  the  restraint,  the  same  is  voidable  at 
law  for  duress :  Thompson  v.  Lockwood^  15  J.  R.  259 ;  and 
a  court  of  equity  will  also  relieve  on  the  ground  of  fraud 
and  extortion :  Dyer  v.  Tyniewell^  2  Yern.  122.  So,  if  a 
man  is  arrested  by  due  process  of  law  and  a  wrong  use  is 
made  of  the  arrest,  such  as  requiring  him  to  do  an  ftct  fc- 
reign  to  the  purpose  for  which  he  was  arrtated— or  i^  wUk 
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in  custody,  he  is  put  under  any  unlawful  deprivation  or  re- 
straint, the  original  arrest  will  be  construed  to  be  unlawful ; 
and  this  court,  upon  the  ground  of  fraud  and  duress,  will 
relieve  the  party  from  the  consequences  of  the  act :  NichoUs 
V.  NichoUs,  1  Atk.  409. . 

But  it  never  can  be  that,  if  a  party  is  arrested  by  due 
process  of  law  for  a  debt  or  demand  claimed  to  be  due  and 
be  chooses  to  compromise,  by  giving  his  note  or  bond  for  the 
purpose  of  obtaining  his  liberty,  although  for  the  want  of 
bail  he  may  be  unable  to  obtain  it  in  any  other  way,  that 
such  compromise  will  be  set  aside  and  the  bond  or  note  be 
decreed  to  be  delivered  up.  There  must  be  something  to 
denote  fraud  or  illegality  in  the  proceeding  or  in  the  mode 
of  obtaining  the  security  to  authorize  the  court  to  interfere. 

In  the  present  case,  there  are  no  such  circumstances. 
The  complainant  was  arrested  and  imprisoned  by  due  pro* 
cess  of  law,  issuing  out  of  a  court  of  competent  jurisdiction, 
which  might  have  relieved  him  on  bail  or  without  bail  or 
for  any  good  cause  shown  to  the  court.  Nor  was  there 
any  tortious  use  made  of  the  imprisonment  to  force  him  to 
give  the  note  in  question.  The  arrest  being  a  lawful  one 
and  DO  improper  use  being  made  of  it  afterwards,  there 
was  DO  duress  but  such  as  the  law  tolerates :  Com.  Dig. 
Pleader,  2  W.  19. 

The  circumstances,  as  set  forth  in  the  bill,  that  the  com- 
plainant was  unexpectedly  arrested — ^that  he  was  a  stranger 
and  without  friends  in  Philadelphia — was  never  before  sued 
— that  his  imprisonment  was  a  source  of  affliction  to  his 
family  and  mortification  to  himself — and  that,  to  relieve  his 
wife  froi;n  an  almost  distracted  state  of  mind,  he  was  induced 
to  accede  to  terms  of  compromise  and  to  give  the  note:  are 
not  sueh  as  show  a  fraudulent  design  or  intention  by  these 
means  to.  extort  from  him  what  the  defendant  (the  plaintiff 
in  the  suit  at  law)  knew  or  believed  he  was  not  entitled  to. 
Fraud  cannot  be  implied  from  such  circumstances.  If  there 
had  been  no  previous  indebtedness  to  serve  as  a  considera- 
tion for  the  note,  the  complainant  should  have  contested  the 
matter  at  law  and  taken  measures  for  his  discharge,  by  an 
application  to  the  proper  authority.  Once  establish  it  as  a 
rule  of  equity  that,  because  a  party  is  arrested  and  impri- 
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1835.  soned  and  unable  to  give  bail  in  a  suit  at  law  for  a  debt 
which  is  honestly  claimed  to  be  due  from  him,  the  plaintiff 
cannot  lawfully  compromise  and  take  a  valid  security  for 
the  demand  or  any  part  of  it,  and  the  situation  of  imprisoned 
debtors  will  be  rendered  more  durable  and  oppressive  than 
ever— or,  if  a  person,  under  such  circumstances,  after  efiect- 
ing  his  liberation,  by  a  compromise  and  security,  can  imme- 
diately turn  round  and  compel  his  creditor  to  give  up  the 
security,  it  is  very  plain  that  the  whole  object  of  compulsory 
process  of  courts  of  law  will  be  defeated.  There  is  sooie 
reason  to  believe,  from  the  statements  in  this  bill,  that  the 
giving  of  the  note  in  question  was  a  mere  artifice  to  evade 
the  process  and  obtain  his  liberation. 

It  is  not  alleged  in  the  bill  that  the  suit  was  wantonly  or 
maliciously  commenced  and  without  cause  of  action.  Al- 
though the  complainant  states  his  belief  that,  by  chargiog 
the  defendant  with  damages  for  a  trespass,  in  forcibly  tak« 
ing  possession  of  his  leasehold  estates  in  Antigua,  the  de- 
fendant would  be  indebted  to  him  and  although  coDcealment 
of  letters  from  complainant's  agent  in  the  West  ind^  is 
alleged,  it  does  not  appear  that  such  concealment  was  con- 
tinued until  after  the  compromise  was  agreed  upon  and  the 
note  was  given.  The  letters  were  delivered  to  him  on  the 
same  day ;  and  the  inference  is  that  the  delivery  was  before 
the  compromise,  for  every  fact  is  to  be  taken  most  strooglj 
against  the  party  pleading  it.  Hence,  it  must  be  concluded 
the  complainant  knew  before  and  at  the  time  he  gave  the 
note,  all  that  he  has  alleged  and  cannot  be  allowed  to  urge 
that  the  compromise  was  eflected  through  ignorance  of  his 
rights  or  by  fraud  and  concealment  of  facts,  which,  though 
insinuated,  are  not  expressly  charged. 

My  opinion  is  that  the  bill  contains  no  sufficient  ground 
for  equitable  interference ;  and  that  the  demurrer  is  well 
taken. 

Demurrer  allowed,  with  costs. 


VICE-CHANCELLOR'S  COURT.  «5 
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A  party  at  law,  who  wanta  the  pmduclton  of  books,  aceounta  or  leiten  to  aid  blm,  ahoiild 
(under  the  itatute)  apply  to  the  court  hi  which  the  action  \»  brought.  At  roch  court 
tan  ordet  the  production  of  them,  equity  will  not  entertain  a  biil  of  diacovery  for  tha 
parpnae. 

This  court  will  not  uphold  a  bill  of  discovery,  unless  there  is  a  clear  oecessHy  for  it  If, 
besides  the  mern  production  and  disclosure  of  written  inscrumenta,  the  bill  seeks  to  elt- 
elt  facu  within  the  personal  knowledge  of  the  opposite  party  and' which  cannot  other- 
wlae  be  proved,  this  court  will  entertain  such  a  biil. 


Bill  of  discovery,  in  aid  of  an  action  at  law ;  and  to  Jatmarf  18, 
which  demurrers  were  taken  to  distinct  parts,  but  covering      1836. 
the  whole  of  the  discovery  sought.  Biu'^^^diM. 

The  object  of  the  discovery  (in  aid  of  the  action)  was  to  cover/. 
oountervail  the  defence,  of  which  the  defendant  had  given  Dernmrer. 
notice,  with  his  plea,  be  meant  to  set  up  and  prove  on  the  JwitdicHm, 
trial  in  bar. 

The  action  had  been  brought  by  the  complainant,  as  en- 
dorsee of  three  several  bills  of  exchange,  against  the  defen- 
dant as  acceptor.  The  bills  had  been  drawn  by  one  War- 
ham,  who  afterwards  died.  The  defence  intended  to  be  set 
up,  according  to  the  notice,  was  in  substance  that  Warham 
made  purchases  of  property  as  agent  for  and  on  account  of 
the  complainant,  which  came  to  the  complainant's  posses- 
sion ;  and  in  payment  for  such  purchases,  drew  the  bills  in 
question  on  the  defendant,  who  accepted  the  same  upon  the 
promise  or  assurance  of  Warham,  as  such  agent,  that  the 
complainant  would  furnish  the  defendant  with  the  necessary 
funds  or  property  to  sell  on  commission  and  from  which  he 
Goold  realize  money  to  meet  his  acceptances.  That  the 
complainant,  not  having  furnished  the  defendant  with  funds 
or  means  to  pay  the  bills  according  to  the  promise  of  War* 
ham,  as  agent  of  the  complainant,  and  the  defendant  having 
received  no  value  for  the  same,  being  merely  an  accommo- 
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dation  acceptor,  suiTcred  the  bills  to  rcmaio  unpaid  ;  where- 
upon the  complainant  was  threatened,  by  the  payees,  with 
suits  founded  upon  the  original  consideration  for  which  the 
bills  were  drawn  (being  the  principal  and,  as  such,  liable  for 
the  acts  of  his  agent  Warham)  and  then  went  forward  and 
paid  the  bills,  took  them  up  and  brought  his  suit  at  law 
against  the  defendant  as  acceptor. 

The  bill  alleged  that  in  the  years  one  thousand  eight 
hundred  and  thirty-one  and  one  thousand  eight  hundred  and 
tl>irty-two,  the  defendants  were  the  agents  and  consignees 
of  Warham  in  receiving  from  him  property  to  sell  on  com- 
mission ;  and  that  he  shipped  and  consigned  to  them  lar^ 
quantities  of  produce  for  sale — and  also  sent  them  money 
and  drafts  to  be  placed  to  his  credit,  and  they  were  in  the 
habit  of  making  advances  to  him  and  of  accepting  his  drafts. 
And  at  the  time  of  Warham's  death,  the  defendants  were 
largely  indebted  to  him.  That  there  was  still  property  or 
the  proceeds  of  property  belonging  to  Warham  of  a  large 
amount  in  the  defendant's  hands  ;  and  when  the  bills  of  ex* 
change  in  question  became  due  and  payable,  ibe  defendattts 
were  in  funds  belonging  to  Warham  sufficient  to  have  tahea 
them  up;  and  that  the  defendants  ought  to  have  donesa 
Also,  that  Warham,  at  the  time  of  his  death  and  when  ^im 
action  at  law  was  commenced,  was  indebted  to  the  com- 
plainants in  a  sum  larger  than  the  aggregate  amount  of  the 
three  bills  of  exchange  upon  which  his  suit  was  brought 
The  bill  sought  a  discovery  of  the  state  of  the  accounts  be- 
tween the  defendants  and  Warham  ;  and  alleged  **  that  if 
such  discovery  is  made,  it  will  appear  either  that  the  bills 
were  accepted  by  defendants  as  advances  on  merchandise 
for  Warham  or  in  payment  of  the  proceeds  of  sales  of  pro- 
duce for  him  or  that  the  state  of  the  accounts  will  show  that 
the  defendants  were  in  funds  of  said  Warham  to  take  up 
their  said  three  acceptances."  It  also  prayed  that  the  de- 
fendants might  set  forth  and  discover  whetlier  they  received 
any  letters  of  advice  from  Warliam  on  his  drawing  the  three 
bills  of  exchange ;  and  if  so,  that  they  might  annex  to  their 
answer  full,  true  and  correct  copies  thereof*  There  was, 
however,  no  charge  or  allegation  ia  the  bill  of  evea  Ihe 
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IfiflA 

complainant's  belief  that  any  such'  letters  of  advice  were 

written.  rmamou 

Mr.  T.  Fessenden^  in  support  of  the  demurrer.  svKBno* 


Mr.  J.  W.  Grerai'dt  for  the  complainant. 

Thb  Vicb-Chancellor  -.—Where  it  would  be  proper  in  May  81. 
this  court,  upon  a  bill  for  the  purpose  of  discovery,  to  com- 
pel a  discovery  of  books,  papers  and  documents  in  the  ad- 
versary's possession,  to  aid  in  the  prosecution  or  defence  of 
a  suit  at  law,  it  will  be  proper,  in  tiie  Supreme  Court,  to 
compel  the  same  thing  in  suits  depending  before  that  court. 
They  now  have  the  same  power,  by  statute,  which  this 
court  has  been  accustomed  to  exercise  ;  and  it  can  be  ex- 
erted there  in  a  more  summary  manner  and  with  less  expense 
to  the  parties :  2  R.  S.  199,  §  21,  to  27.  Here,  the  object 
of  the  bill  is  the  production  and  discovery  of  books,  accounts 
and  letters  of  advice,  alleged  to  be  in  the  defendant's  pos- 
session and  material  for  the  complainants  to  have,  in  order 
to  overthrow  a  defence  which  the  defendant  means  to  set 
up  on  the  trial  at  law.  There  is  nothing  else  in  the  disco- 
very sought  material  or  necessary  for  the  complainant  to 
have,  except  the  accounts  and  letters,  if  any — and  these 
he  might  obtain  in  the  suit  at  law  upon  a  petition  to  the 
court  in  which  it  is  commenced  or  to  any  one  of  the  judges 
of  it. 

There  is,  consequently,  no  necessity  for  a  bill  of  disco- 
very in  this  court  for  such  a  purpose.  It  is  true,  the  statute 
has  not  taken  away  the  jurisdiction  of  this  court  to  compel 
discovery  by  vesting  a  court  of  law  with  a  similar  power  • 
but  it  is  a  rule  here  not  to  entertain  a  bill  of  discovery 
where  there  is  not  a  clear  necessity  for  it,  although  at  the 
expense  of  the  party  who  files  the  bill :  Jeremy's  E.  Jur. 
265;  Leggett  v.  Po5^&y,  2  Paige's  C.  R.  601.  He  may 
sometimes  be  unable  to  pay  the  costs  ;  and  possibly  die  be- 
fore they  are  payable.  The  defendant,  from  various  other 
circumstances,  may  he  subjected  to  loss  of  costs.  Hence 
the  liability  to  pay  costs  is  not  a  sufficient  reason  why  a 
defendant  should  always  be  compelled  to  answer  such  a  bill. 
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1636. 


CBUBOH* 


Ify  besides  the  mere  productioD  and  disclosore  of  writteo 
instruments,  the  bill  seeks  to  elicit  facts  within  the  pcnooil 
knowledge  of  the  opposite  party  and  which  cannot  other- 
wise  be  proved,  (this  court  will,  of  course*  compel  it  here; 
because  the  court  of  law  has  not  power  to  such  an  exleot. 
But  the  present  is  a  case  where  only  books,  accouDts  and 
letters  are  required  to  be  produced ;  and  I  consider  the 
complainant  should  be  left  to  seek  for  their  disclosure  by  the 
power  of  the  court  of  law. 

This  renders  it  unnecessary  for  me  to  examine  the  par- 
ticular grounds  of  demurrer  and  the  various  points  taken  Id 
support  of  it.  I  think  the  bill,  which  is  for  discovery  odIy, 
is  entirely  unnecessary ;  and  that  the  demurrer  mast  be  al- 
lowed. 

Order,  allowing  demurrer ;  and  dismissing  the  bill,  with 
costs. 


Hbbnxt  v.  The  Tsvstsbs  of  St.  Pstbr's  Cmmca^etdL 


Am  I^Janelloa  obcataird  lif  a  pew  bokJer,  to  reitralB  tniiieM  ofa  ehvith  tnm  f^  * 
down,  divolved :  it  appearing  that  the  «ncreaM  of  tJie  eoi^nintfam  ui 
tid  atata  oftte  old  ediflea  made  It  proper. 


AMgmilti, 

isao. 


Bill  for  an  injunction  to  restrain  the  trustees  of  St  Pctci's 
Church  in  the  city  of  New  York  and  others  "from  polling 
down  or  prostrating  the  building  called  Sl  Peter's  Clwrch 
in  Barclay  Street  in  the  city  of  Mew  York  or  any  part 
thereof;  and  from  committing  any  further  waste  or  destroC' 
tion  of  the  same  and  to  desist  and  refrain  from  all  proceed- 
ings to  build  a  new  church  on  the  said  premises." 

The  main  part  of  the  church  was  erected  between  the 
years  one  thousand  seven  hundred  and  eighty  and  one  thoo- 
smnd  seven  hundred  and  eighty*nioe  and  the  sacristy  or  vi** 
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try  and  the  portico  in  front,  with  the  galleries  and  pewr,       1686. 
were  erected  in  or  shortly  after  the  year  one  thousand  seven 
hundred  and  ninety-two.     The  expense  of  these  erections 
wa«  defrayed  by  voluntary  contribution.  st.  peter's 

About  the  sixteenth  day  of  April  one  thousand  seven    church: 
hundred  and  ninety-four,  the  then  trustees  of  the  church 
caused  the  following  notice  and  rules,  in  relation  to  a  sale 
of  the  pews,  to  be  published : — 

••  St.  Pei* br's  Church. 

The  trustees  of  St.  Peter's  Church  having  determined  to 
make  sale  of  the  pews  of  said  church,  have  appointed  the 
2fisi  day  of  this  month  (April,)  being  Easter  Monday,  for 
that  purpose.  The  sale  to  begin  at  eleven  o'clock ;  and  in 
order  to  avoid  all  cause  of  jealousy  and  distinction  or  com* 
plaint  for  the  time  to  come,  have  (in  vestry  assembled) 
adopted  the  following  rules  and  regulations,  viz : 

L  No  preference  to  be  given  to  any  person  whateveri 
but  each  pew  to  be  disposed  of  to  the  highest  purchaser  as 
agreed  upon  on  the  day  of  sale  and  an  annual  rent  to  be 
paid  for  each  pew, 

IL  The  rent  of  each  pew  to  be  paid  quarterly,  that  is  to 
say;  every  three  months. 

liL  That  every  person  put  in  possession  of  a  pew  in  said 
church  shall,  in  future,  be  deemed  the  right  owner  and  have 
his  or  her  name  entered  in  the  church  book. 

IV.  Tliat  on  all  future  occasions  the  subscribers  shall  be 
equally  entitled  to  the  preference  of  any  vacant  pews. 

V.  That  no  person,  not  being  a  subscriber,  shall  get  a 
vacant  pew  whilst  a  subscriber  or  his  or  her  heir  wanting 
a  pew  shall  apply  for  it 

VI.  That  the  highest  subscriber  at  all  times  wanting  a 
pew  or  willing  to  exchange  bis  pew  shall  have  the  prefer*^ 
enoe  of  a  vacant  pew. 

VIL  That  no  person  shall  be  allowed  to  sell  or  give  his 
or  her  pew  to  any  friend  or  stranger^  but  it  shall  descend- 
in  right  only  to  such  relation  as  would  be  his  or  her  heir  at 
law,  provided  such  heir  belong  to  said  church. 

VIIL  That  every  pew  vacated  for  three  years  without  a 

lawful  -claimant,  shall  be  the  property  of  such  person  who 

gats  it  by  his  sabsoription ;  but  if  the  former  owner  shotild- 
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1880.      retarn,  iiich  person  shall  be  entitled  to  the  first  vacant  pev* 

BEXNBY         ^^  ^^^^  ^°y  person  that  shall  be  known  to  let  his  pew 

o.         or  any  part  thereof  for  more  than  the  just  Taiue,  according 

ST.  pktsr's  to  the  yearly  rent,  shall  be  dispossessed  of  it  or  fined  aii 

osuBCB.     trafficker  in  the  church.     The  fine  to  be  given  to  the  poor. 

X.  That  every  person  who  shall  neglect  to  pay  the  reot 
of  his  pew  for  six  months  after  it  becomes  due,  shall  be  di^ 
possessed  of  it  and  the  pew  given  to  another. 

A[M-il  16th,  1794" 

On  the  day  appointed  for  the  sale  of  the  pews  under  the 
above  conditions,  the  complainant  became  the  purchaser  of 
one  pew,  then  known  as  No.  75,  and  now  as  No.  74,  for  the 
sum  of  thirty-one  dollars  and  seventy-five  cents  and  at  the 
rent  of  twelve  dollars  and  fifty  cents  per  annum. 

The  complainant  occupied  and  used  the  pew  for  tbirtf* 
nine  years  thereafter ;  but  for  the  last  two  years  he  hi' 
been  an  inhabitant  of  Brooklyn  and  a  pew-bolder  theie, 
and,  consequently,  had  not  used  his  pew  in  St.  Peter's  dar- 
ing such  period  of  two  years. 

He  had  been  a  trustee  of  the  church  for  some  yeari-hat 
was  not,  at  the  time  his  bill  was  filed.  The  prayer  for  relief 
was,  to  the  effect  of  the  prayer  for  the  injunction,  with  the 
addition  that  the  trustees  might  be  restrained  from  distBrk- 
ing  the  complainant  in  the  enjoyment  of  his  pew  and  cooh 
pelled  to  maintain  and  keep  the  present  buildiqg  in  ^^ 
so  that  the  complainant  and  other  pew-holders  m^  he 
protected  in  the  enjoyment  thereof. 

The  defendants,  in  their  answer,  set  forth  the  nunoos 
condition  of  the  edifice ;  and  stated  that,  for  safety  in  enter- 
ing the  church,  it  was  necessary  to  remove  the  whole  inter- 
nal central  frame  work  of  the  roof  and  dl  the  plasteriog 
attached  thereto.  Also,  that  a  reparation  would  cost  mors 
than  two  thirds  as  much  as  the  reasonable  cost  of  a  new 
building.  Likewise,  that  the  religious  society  attached  to 
the  church  had,  for  several  years  past,  become  so  nomerotf 
that  it  was  altogether  insufficient  for  their  reception  sndr 
in  consequence,  the  aisles  had  been  generally  so  crowded 
on  holidays  as  to  render  the  pews  sometimes  inaccessible 
and  hundreds  of  members,  females,  children  and  aged  f^ 
sonst  as  well  as  others,  attended  service  on  the  SabhtA 
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without  the  walls  of  the  church  and  were  exposed  to  every       ^^^* 
inclemency  of  weather  and  to  the  gaze  and  observation  of    ^^^ju^ 
profane  and  irreverent  persons.  «. 

The  defendants  admitted  they  had,  for  the  promotion  of  sr.  fbtsb's 
public  worship  and  the  more  convenient  preaching  the  gos-  «»««ch, 
pel  and  administration  of  the  rites  of  their  religion,  resolved, 
by  a  corporate  bye  law  or  resolution,  to  take  down  the  old 
church  and  erect  a  large  and  durable  house  of  worship 
adequate,  by  its  enlarged  size  and  other  accommodations, 
to  the  convenient  reception  of  as  large  a  number  of  persons 
as  would  probably  ever  desire  to  attend  it ;  and  had  pro* 
ceeded  to  take  down  the  present  building  and  remove  the 
ground  around,  when  they  were  stayed  by  the  process 
granted  in  this  cause. 

A  preliminary  injunction  had  been  granted ;  and  a  motion 
was  now  made  to  dissolve  it. 

Mr.  Charles  Cf  Connor^  for  the  trustees  and  in  support  of 
the  motion. 

Mr.  James  Lynch^  contra. 

Thb  Yice-ChancbiiLOR  : — We  have  here  a  motion  to  dis* 
solve  an  injunction  granted  to  a  pew«holder  against  the 
trustees  of  St.  Peter's  Church,  restraining  them  from  pulling 
down  and  prostrating  the  present  edifice. 

It  appears  that  on  a  sale  of  pews  in  the  year  one  thousand 
seven  hundred  and  ninety-four,  the  complainant  became  the 
purchaser  of  one:  under  certain  written  rules.  He  had 
gone  on  occupying  and  paying  rent  for  it  until  two  or  three 
years  ngo,  when  he  removed  to  Brooklyn  and  where  he  now 
goes  to  church.  The  trustees  have  resolved  to  pull  down 
the  present  structure  and  erect  a  church  of  larger  dimen- 
sions, so  as  to  accommodate  an  encreasing  congrega- 
tion— ^the  present  building  not  being  sufficient  for  the  fol- 
lowers of  the  church.  It  also  appears  that  the  church  is 
too  much  dilapidated  to  allow  of  repairs,  save  at  a  very 
serious  cost. 

A  question  arises  as  to  the  right  of  the  complainant  to 
restrain  the  trustees  ? 
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IMO,  j(  [g  necessary  to  turn  to  the  conditioos  upon  wluch  the 

^jp'^^^     pews  were  sold  in  the  month  of  April  one  thousand  seven 
y^         hundred  and  ninety-four.     By  the  seventh  clause  of  these 
ST.  pbtea's  conditions,  no  person  was  to  be  allowed  to  sell  or  give  his 
oHusoH.     pew  to  a  friend  or  stranger,  but  the  same   was  to  descend 
in  right  only  to  such  relation  as  would  be  his  heir  at  law. 
provided  the  latter  belonged  to  the  church.     Thus,  the  party 
who  originally  purchased  became  entitled  to  sometliing  Uke 
a  qualified  fee.    The  trustees  contend  that  this  is  a  right 
which  most  be  subject  to  their  control  so  far  as  the  pulliog 
down  of  the  ohurch  is  requisite  and  so  long  only  aa  the  pie- 
sent  erection  shall  stand.    This  is  so»  as  a  general  rule. 
The  right  to  a  pew  gives  no  right  to  the  soil.     It  gives  only 
a  limited  estate.     The  law  upon  this  subject  is  no  doubt 
rightly  laid  down  in  the  case  of  Freligh  v.  Plait,  5  Cowes, 
404 ;  and   there  it  was  decided  that  a  sale  of  pews  ia  s 
church  is  not  a  disposition  of  real  estate  ;  the  grantee  ac- 
quires a  limited  usufructory  right  only.     He  may  use  the 
property  as  a  pew  ;  but  he  has  not  an   unlimited   absolute 
right.     He  cannot  use  it  lawfully  for  purposes  incompatible 
wi:h  its  nature.     The  right,  too,  is  limited  as  to  lime.    If 
the  house  to  which  it  was  an  appurtenant  be  burnt  or  de- 
stroyed by  time,  the  right  is  gone.    And  hence,  in  the  pre- 
sent case^  it  is  contended  that  upon  a  pulling  down  and  re- 
building, where  the  accident  of  time  has  made  it  necessary, 
the  pew-holder's  right  is  gone. 

This  would  seem  to  be  in  accordance  with  the  princVples 
which  govern  the  English  Ecclesiastical  courts ;  and  I  am 
inclined  to  say  these  principles  are  also  to  be  considsfed  as 
a  part  of  the  common  law.  In  those  courts  it  ia  consideied 
that  pews  of  a  church  are  for  the  benefit  of  the  parisfaioiisn 
generally.  The  churchwardens  have  the  control  of  ibem ; 
and  their  duty  is  to  assign  a  pew  to  each  parishioiier. 
When  this  is  done,  the  person  to  whom  it  is  assigned  be* 
comes  entitled  to  the  possession.  Pews  in  some  instances 
are  appurtenant  to  particular  dwelling  houses,  so  that  the 
occupier  of  the  house  enjoys  it.  In  general,  however,  pews 
remain  subject  to  the  regulations  of  the  churchwardea^ 
If  they  want  to  accommodate  more  pefsoBs,  they  oaa  naake 
changes.    And  where  a  parishioner  teqiaret  a  mn 
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naaeDt  seat  or  ioeatioo,  he  can  apply  to  the  bishop  for  what 
ia  called  a  '^  faculty ;"  and  under  it  the  party  gets  a  right 
even  greater  than  falls  to  the  lot  of  an  ordinary  parishioner:  ^^ 

and  yet  this  faculty  does  not  nui  to  a  man  and  his  heira.  sr.  vbtbe's 
It  may  attach  to  a  house  or  to  a  person :  but  not  to  heirs,  oh^^^h* 
There  are  various  cases  to  show  this  in  the  reports  of  Hag^ 
gard  and  Phillimore  ;(a)  and  also  the  case  at  law  of  Stocks 
V.  Booths  1  T.  R.  428,  where  it  was  held,  (referring  to  Burns' 
Ecclesiastical  Law)  that  even  possession  for  above  sixty 
years  of  a  pew  in  a  church  is  not  a  sufficient  title  to  main- 
tain an  action  upon  the  case  for  a  disturbance  in  the  enjoy- 
ment of  it.  The  plaintiff  must  prove  a  prescriptive  right  or 
a  faculty  and  should  claim  it  in  his  declaration  «s  d|>purte- 
nant  to  a  messuage  in  the  parish.  It  was  also  held  that  a 
faculty  to  a  man  and  his  heirs  is  bad*  I  do  not  see  why 
these  decisions  should  not  have  force  in  the  present  case. 

Here,  it  is  true,  there  is  a  written  contract,  whereby,  a 
purchaser  became  an  owner  and  the  right  would  devolve 
to  his  heir,  provided  the  latter  became  and  was  a  mem^ber 
of  the  church.  I  think,  however,  there  is  no  necessity  to 
pass  definitively  upon  the  construction  of  this  contract. 
The  trustees  deem  it  necessary  to  rebuild ;  and  wbelher 
Mr.  Heeney  (the  complainant)  has  a  title  or  not,  is  a  matter 
which  can  be  passed  upon  hereafter,  when  he  cornea  to  claim 
a  pew  in  the  new  building.  There  is  no  just  reason  why 
the  trustees  should  be  restrained. 

No  charge  is  made  of  any  impropriety  in  regard  to  the 
funds ;  and  it  is  admitted  that  a  new  edifice  on  this  site  will 
be  benefietal  and  that  the  whole  property  is  still  to  be  used  *  *     ' 

for  the  porposes  of  tlie  church.    In  the  mean  tjane  the  com- 
plainant will  be  put  to  no  inconvenience :  feritisshowa  "   .« 
that  he  is  in  <he  practice  of  att(»uling  churoh  at  Brooklyn 
where  he  resides.    The  case  is  a  novel  one ;  but  after  con- 
sidering it  in  all  its  bearings,  I  deem  it  most  desirable  to 


"^•-**"^*"*wiF 


(a)  Aa,  for  iaitance,  TattenaU  t.  KnigkU  1  PbUl  It  237;  Fuller  w. 
Lane,  3  Add.  R.  436 ;  Walt^  v.  Gumur,  1  Hafr^.  SSn.  See  bIm,  FarHng^ 
fMi  V.  IBtc(0r,  ^.o/lJbijMritAof  Jlanie«,3iwe^S.S4Si|  Fi$mtmr*BiM, 
gm,  1  flOU*  aSMs  Bl0k0 ^ Othmrm,  3Hftgi.  723. 
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1836,       let  the  traitees  go  on  and  prostrate  the  preaent  old  boOdiiig 
wji![MtiLL  — ^loc^ving  the  complaiDant  to  his  legal  and  equitable  rigjhts 
9.         with  regard  to  a  pew  in  the  new  building  when  it  is  com- 
pleted.    If  there  were  no  good  ground  for  the  acts  of  the 
trustees,  1  might  do  otherwise.    As  it  is,  let  the  iojaiiction 
be  dissolved. 


WooDBinx,  executor  of  Post,  deceased  o.  Obbokio,  ei  oL 


Tke  SBflMi  practiee of  opening  blddlngt  npon  nn  offeror  ngreeier  price 
■inptert  in  New-Toifc.  Nor  will  the  c  an  order  a  re^nlt  mevely 
penj  will  Mil  for  more  (except,  perhape,  where  the  Dortfagee  bayi  for  lea*  than  te 
MBonntof  hie  mortgafe  and  the  mortgagor  will  remain  llaMe  for  ail  drfkienry  ee 
a  re-eale.) 

Where  a  etraager  porchaece  at  a  ebancery  lale  in  good  fafth,  eomethlng  anove  matf  ap- 
pear than  a  mere  oflbr  of  a  higher  price  to  Induce  a  re^eale.  There  annel  he  fraoi  ec 
mleeeadiim  of  the  maeter  or  peraon  controlling  theaale— or  enrpriae  upon  tihe  partr  ^ 
teraetad-«'  hla  having  been  mlaled  aa  to  time  and  place  bjrthe  pureheoerori 
peiaon  eoanected  with  or  having  the  management  of  the  aale.  If  the  party 
he  of  fall  age  aad  nader  no  dlaabllUy,  he  cannot  be  permitted  to  allcce  hie  < 
geaee  or  Inattention  aa  the  cauae  of  hia  aorpriae  or  miatake ;  and  a  aaia 
Bpanid  If  ihia  appeaia. 

Uniom  a  deeree  diraeta  the  maater  to  mbdlTlde  and  aeUlnnd  la  paicela,  Im  ia  aac  < 
led  10  do  ao. 


AMgMti  16,  Sill  6f  foreclosure,  upon  a  mortgage  made  by  the  defeod- 
1886.  ants  Orlando  C.  Osborne  and  Margaret  Anne  his  wife  of 
j^^^^^  ground  at  Bloomingdale  in  the  twelfth  ward  of  the  dty  of 
mid  mortg€^  New-York.  A  decree  for  sale  was  had ;  and,  under  it, 
m.  Master  Ruggles  sold  the  property  to  Elias  L.  Philip  for  the 

^^^^^l^'^'  "uro  of  woe  thousand  dollars. 

Ceitei    irse      P"or  to  the  master's  executing  any  deed  to  the  purchaser, 

ftntl      mild  ^  petition  was  presented  to  the  court    It  purported  to  be 

IfiMles.         the  petition  of  John  Lorimer  Graham,   Joseph  Lawrence 

and  James  fi.  Taylor,  assignees  of  Stephen  HendricksoD; 

and  set  forth  that  in  the  year  one  thousand  eight  handled 

and  thirty-five  and  before  the  first  day  of  Jane  in  tbe  said 
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year  the  defendant,  Ori€>iido  C.  Osborne,  (a  broker)  was  cm-  }^^ 
ployed  by  Stephen  Hendrickson  to  purchase  real  estate  for 
him,  and  to  take  the  titles  in  his,  Osborne's,  name  and  exe- 
cute bonds  and  mortgages  for  parts  of  the  purchase  monies. 
That  the  said  Orlando  C.  Osborne,  in  pursuance  of  such 
employment,  and  acting  as  broker  on  behalf  of  the  said 
Hendrickson^  made  a  purchase  of  the  ground  thereinafter 
described  (and  being  the  same,  premises  as  were  sold  ta 
the  said  Mr.  Philip  as  aforesaid)  for  twelve  thousand  dol- 
lars ;  and  to  secure  the  payment  of  a  part  thereof  did,  on 
or  about  the  first  day  of  June  in  the  year  one  thousand 
eight  hundred  and  thirty-five,  duly  execute  to  the  complain- 
ant a  bond  for  four  thousand  dollars  payable  in  one  year 
withinterest;  and,  on  the  same  day,  the  said  Osborne  and 
his  wife  did  execute  a  mortgage  to  the  same  complainant  aa 
further  security  upon  a  parcel  of  ground  in  the  twelfth  (late 
ninth)  ward  of  the  city  of  New- York,  being  the  premises 
alleged  to  have  been  purchased  by  the  said  Osborne  for 
Stephen  Hendrickson.  Also,  that  the  said  Orlando  C.  Os- 
borne gave  a  bond  and  mortgage  upon  the  same  property  to 
William  Post,  as  well  as  a  bond  and  mortgage  to  one 
Jehiel  Jaggar.  That  on  the  tenth  day  of  November  one 
thousand  eight  hundred  and  thirty-five  the  said  Stephen 
Hendrickson  conveyed  all  his  real  and  personal  property  to 
the  petitioners  for  the  benefit  of  his  creditors.  That  the 
complainant  had  filed  his  bill  of  foreclosure  upon  the  mort- 
gage given  to  him  by  Osborne  ;  a  sale  was  decreed  ;  and 
the  said  parcel  of  ground  was  struck  oflTas  above  mentioned 
for  the  sum  of  nine  thousand  dollars.  Also,  that  the  pur- 
chaser had  paid  the  deposit  required  by  the  conditions  of 
sale  and  would  be  entitled  to  a  conveyance  on  the  twenty- 
seventh  day  of  July  then  instant  upon  paying  the  balance 
of  the  purchase  money.  That  the  sum  bidden  for  the  ground 
by  the  said  Elias  L.  Philip  exceeded  the  amount  due  under 
the  decree  in  the  foreclosure  suit,  but  was  less,  by  three 
thousand  dollars,  than  the  cost  of  it  and  from  seven  to  nine 
thousand  dollars  less  than  the  petitioners  could  make  it  pro- 
duce. And  the  said  Petitioners  further  shewed  that  they 
were  willing  to  pay  the  principal,  interest  and  costs  in  the 
cause  or  procure  a  purchaser  at  a  much  larger  price  thaa 
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l§9i«  the  ground  was  knocked  down  for ;  and  that  the  diffeienoe 
between  the  fair  market  value  and  the  sum  at  which  the 
premises  were  sold  would  be  lost  to  Uendrickson's  crediton* 
unless  the  Petitioners  should  be  allowed  to  redeem  and  the 
sale  be  vacated.  Also,  that  the  said  Stephen  Hendricksoo 
had  not  been  made  party  to  the  foreclosure  suit.  Prayer, 
that  the  sale  be  vacated  and  the  Petittoaers  allowed  to 
ledeem. 

Mr.  £L  Sandfrrdt  ia  support  of  the  petiiioD, 

Mr*  R*  S^dgwicK  for  the  piircbaser. 

Mr*  Jamas  J.  M.  Valeniine^  for  the  compIainanU 

Auffutl  15.  "^^^  Vicb'Chancsllor  : — Supposing  the  pelitioDea, 
HendricksoQ  and  lus  assigneea,  to  have  an  interest  ia  the 
iportgaged  premises,  so  as  to  givo  them  a  standing  in  cooct; 
the  first  question  is,  whether  enough  appears  u>  amhorias 
the  court  to  set  aside  the  sale  and  persait  them  to  redeen  er 
have  a  re-sale  ? 

This  question  is  between  the  Petitioners  and  the  porcha* 
ser  Mr.  Philip.  The  mortigagees  are  indifiercnt  about  it : 
^Qcause.jn  any  events  they  will  be  paid  in  fulL  Os  the  first 
hearing  of  this  motion,  I  was  inclined  to  think  it  was  a  case 
in  which  the  court  couldi  with  propriety,  set  aside  the  sale 
provided  the  Petitioners  bod  a  right  to  make  the  applica- 
tion. 

Upon  reflection,  however,  and  looking  more  altenuvely 
into  the  cases  cited,  I  am  of  opinion  that  the  circniDsiaaQee 
do  not  warrant  the  court's  interference  to  disturb  the  sale. 

The  English  practice  of  opening  biddings  upon  an  ofler 
q{  a  greater  or  advanced  price  has  not  been  adopted  by  us  ^ 
nor  will  the  court  order  a  re-sale  merely  because  the  pro- 
perty will  sell  for  more  money :  except,  perhaps,  ia  tbe  sin- 
gle instance  of  the  propetty  selling  for  less  than  the  nas^ 
gage  debt,  the  mortgagee  or  party  filing  the  bill  becomiiv 
th^  purchaser  and  the  party,  asking  a  re-sale,  remainiiig  liabk 
f6r  the  deficiency ;  Ijmsing  v.  McPherson^  9  J.  C*  IL  41^ 
Where  a  stranger  octhi^pedTson  l^ecMieslbe 
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good  faitby  something  more  than  a  mere  otkr  of  a  higher 
price  must  appear  to  induce  a  re-sale : — such  as  fraud  or 
misconduct  of  the  master  or  other  person  having  the  con- 
trol of  the  sale— or  surprise  upon  the  party  interested--or 
his  having  been  misled  as  to  the  time  and  place  of  sale. 
Where  circumstances  of  the  latter  description  are  relied 
upon,  the  party  must  show  they  proceeded  from  or  were 
caused  by  the  purchaser  or  some  person  connected  with  or 
having  the  management  of  the  sale.  If  he  be  of  full  age 
and  under  no  disability,  he  cannot  be  permitted  to  allege  his 
own  negligence  or  inattention  as  the  cause  of  his  surprise 
or  mistake.  These  principles  are  fairly  deducible  from  the 
cases  of  Williamson  v.  Da2s,  3  J.  C.  R.  290;  Duncan  ▼• 
Dodd,  2  Paige's  C.  R.  99 ;  Collier  v.  Whipple,  18  Wend. 
1^24 ;  Baring  v.  Moore,  5  Paige,  48. 

Here,  the  purchaser  is  not  a  complainant  but  a  stranger 
to  the  parties  and  to  the  suit,  who,  attracted  by  the  public 
advertisement  of  sale,  attended  and  fairly  bid  for  the  proper- 
ty. He  was  declared  the  purchaser ;  and  bound  himself  to 
perform  the  terms  and  conditions  of  the  sale.  The  court  is 
obliged,  on  the  ground  of  good  faith  with  such  a  purchaser^ 
to  carry  the  sale  into  effect :  unless  there  are  special  cir- 
cumstances (such  as  those  which  have  been  adverted  to) 
forbidding  it. 

The  petition  attempts  to  put  the  claim  to  relief  upon  the 
ground  that  the  Petitioners  were  lulled  by  the  promise  of 
the  complainants  not  to  proceed  to  a  decree  and  sale  without 
first  giving  them  notice ;  and  that  the  sale  took  place  with- 
out their  being  at  all  apprised  of  it.    So  far  as  such  pro- 
mise is  alleged  to  have  been  made,  it  is  expressly  denied 
by  the  complainants ;  and  as  to  the  Petitioners  or  Hen- 
drickson  not  being  apprised  of  the  time  of  sale,  it  appear* 
to  me  it  was  clearly  the  result  of  their  own  remissness  or 
inattention  or  that  of  Osborne,  the  mortgagor,  who,  in  the 
transaction  of  purchasing  the  property  and  taking  the  title 
in  his  name  and  giving  the  mortgages,  is  clothed  with  the 
character  of  agent  or  trustee  for  Hendrickson.    According 
to  Osborne's  statement,  he  was  fully  aware  of  the  master^s 
advertisement  of  sale,   he  answered  enquiries    respecting 

the  property  and  the  sale,  and,  if  Hendrickson  did  not  re- 
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ceive  iaformation  of  the  fact  that  it  was  advertised, 
it  was  his  own  fault  or  that  of  his  agent  Knowl- 
edge of  the  agent  in  such  case  may  be  considered  the 
knowledge  of  the  principal.  And  it  is  not  sufficient  that 
Osborne  himself  supposed  the  property  would  not  be  sold 
or,  if  sold,  that  the  sale  would  be  a  mere  formal  one  and, 
resting  under  this  impression,  that  he  diverted  bidders  and 
did  not  attend.  In  what  way  and  from  whom  be  got  the 
impression  does  not  appear.  It  is  not  traced  to  the  master 
or  the  complainants  in  the  cause ;  and  nothing  is  said  to  in- 
duce a  belief  that  it  originated  with  or  proceeded  from  any 
act,  promise  or  declaration  of  any  one  having  the  control  or 
management  of  the  sale. 

I  am  of  opinion,  therefore,  that  the  circumstances  of  this 
case  do  not  bring  it  within  any  of  the  principles  upon  wldch 
this  court  has  heretofore  interposed  to  deprive  an  honest 
purchaser  at  a  master's  sale  of  the  benefit  of  his  bargaiiL 
It  may  be  a  serious  loss  and  sacrifice  of  the  property,  bat 
the  parties  having  or  supposing  they  had  an  interest  in  it, 
should  have  been  more  vigilant  and  attentive  to  the  result 
of  the  foreclosure  which  thev  knew  had  been  comofienced. 

The  manner  of  selling  the  property,  in  one  entire  parcel, 
is  objected  to  as  irregular ;  and  it  is  said,  the  master  ought 
to  have  divided  it  into  lots  and  sold  only  so  many  as  were 
necessary  to  satisfy  the  mortgage  debt.  It  is  a  sufficient 
answer  to  this  objection  that  the  property  was  purchased  in 
one  parcel,  described  as  containing  four  acres,  mortgaged 
as  such,  and,  by  the  same  description,  was  decreed  to  be 
sold.  If  the  parties  wished  a  subdivision  into  lots  for  the 
purpose  of  a  sale,  they  should  have  attended  the  entry  of 
the  decree  and  asked  for  directions  to  that  effect  or  have 
requested  the  master,  before  the  sale,  to  make  the  sob- 
division.  Unless  there  were  directions  in  the  decree  or 
a  request  from  the  parties,  the  master  was  not  bound  to 
take  upon  himself  the  duty  of  laying  the  land  out  into  lots  ; 
nor  were  the  mortgagees  under  any  obligation  to  do  so. 
They  were  at  liberty  to  sell  it  as  it  was  mortgaged :  in  one 
parcel ;  although,  if  they  had  apprehended  a  deficiency  and 
thought  it  to  their  own  advantage,  they  might  have  asked 
leave  for  the  master  to  sell  in  lots  according  to  a  survey 
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and  map  to  be  procured  at  the  expense  of  the  estate.     What-       ^®^®' 
ever  disadvantage  there  was,  if  any,  in  selling  in  an  entire   ^qodhuu. 
parcel,  must  now  be  attributed  to  the  neglect  of  the  parties  v. 

in  interest,  other  than  the  mortgagees,  and  cannot  affect  the    osbokwb, 
rights  acquired  by  the  purchaser  at  the  sale. 

If  these  views  of  the  case*  are  correct,  it  is  unnecessary 
to  consider  the  objection  raised  on  the  part  of  the  purchaser 
against  disturbing  the  sale :  that  the  petitioners — or  Hen- 
drickson  in  whose  place  they  stand — have  no  interest  in  the 
property  and  can  claim  no  benefit  from  it. 

It  appears  to  me,  however,  that  the  transaction  between 
Hendrickson  and  Osborne,  as  disclosed  in  the  petition,  is 
within  the  1  R.  S.  728,  §  61,  which  forbids  the  raising  of  a 
trust  in  favor  of  a  person  paying  the  consideration  money 
upon  the  purchase  of  land,  where  he  voluntarily  allows  the 
grant  or  conveyance  to  be  made  to  or  in  the  name  of 
another.  This  provision  in  the  statute  was  doubtless  intended 
to  prevent  the  practice  resorted  to  in  this  instance.  The 
law  now  considers  that  there  is  no  reason  why  a  person, 
who  is  able  to  advance  money  for  the  purchase  of  landed 
estate,  should  allow  the  title  to  be  taken  for  his  benefit  in 
the  name  of  another,  except  for  some  sinister  or  fraudulent 
purpose  ;  and  it  will  not  allow  him  to  claim  any  benefit  of 
the  transaction  in  the  shape  of  a  resulting  or  implied  trust. 

In  the  present  case,  Osborne  buys  the  property ;  takes  the 
title  in  his  own  name ;  and  gives  a  mortgage  for  a  part  of 
the  purchase  money,  although  merely  broker  or  agent  for 
Hendrickson,  who  advanced  the  money  actually  paid.  This 
is  not  such  a  transaction  as  will  raise  a  trust  in  favor  of 
Hendrickson. 

But  while  the  law  prevents  him,  who  will  thus  advance 
his  money  and  permit  the  title  to  be  taken  in  the  name  of 
another,  from  deriving  any  benefit  from  the  purchase,  it 
takes  care  that  his  creditors  shall  not  suffer  by  his  parting 
with  his  money ;  and  hence  the  provision  in  the  next  two 
sections,  raising  a  trust  in  the  land  in  favor  of  the  creditors 
of  the  person  paying  the  consideration  money,  and  also  in 
favor  of  the  person  himself  where  a  conveyance  is  taken 
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in  the  name  of  another  against  his  consent  or  withtat  his 
knowledge  and  in  fraud  of  his  rights :  §  51,  52.  This  cue 
is  not  within  the  principle  of  either  of  the  last  mentioned 
sections.  Hendrickson's  creditors  are  not  parties  to  tlus 
application,  nor  are  they  shown  to  be  interested. 

The  petition  must  be  cUsmissed. 


HOLOOMB  O.  JaOKSOM. 


A  patty  ta  kammn  nwimontd  balbraa  maiter,  ii  not  golHy  of  a  contaoipc  for 
■BMi  wliefB  Mhlitr  be  nor  hit  soUcitor  liai  been  Mrred  with  the  older  npoB  wUch  ih» 
ie 
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Judgment-creditor's  bill.  An  order  had  been  granted 
for  the  appointment  of  a  receiver  and  that  the  defendant  be 
examined  as  to  his  property  ;  but  no  copy  of  it  bad  been 
served  either  upon  the  defendant  or  his  solicitor.  For  tbe 
purpose  of  appointing  such  receiver,  the  complainant  took 
out  a  master's  summons,  having  the  following  underwriting: 
**  To  appoint  a  receiver  in  this  cause  of  all  the  real  and  per- 
sonal, the  legal  and  equitable  estate  and  property,  things  in 
possession  and  choses  in  action  of  the  defendant,  Mortioier 
M •  Jackson,  with  the  usual  powers."  The  defendant,  un- 
der advice  of  counsel,  did  not  attend  before  the  master;  and 
a  motion  was  made  that  the  party  be  attached. 

Mr.  Howard  H.  Whiie^  for  the  complainant. 

Mr.  D.  Oraham^  Jr.^  for  the  defendant. 

Thb  Vics-ChancsIiLor  : — The  practice  is  not  very  well 
settled  as  to  the  effect  of  a  master's  summons  in  a  case  like 
the  present. 

It  appears  that  no  service  was  made  of  the  order  of  refer- 
ence ;  and  the  counsel  for  the  defendant  contends  that,  al- 
though a  party  may  be  in  contempt  for  not  obeying  an  or- 
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der,  yet  he  is  not  liable  to  an  attachment  for  not  appearing 
upon  a  master's  summons.     Is  this  so  ?  ' 

I  consider  the  summons  of  the  master,  when  taken  alone, 
to  amount  to  no  more  than  a  notice  and  that  it  cannot, 
where  the  order  upon  which  it  is  founded  has  not  been  serv- 
ed, be  the  groundwork  of  an  attachment.  Here  we  have 
a  summons  which  merely  shows,  in  its  underwriting,  that  a 
receiver  is  to  be  appointed  with  usual  powers :  having  no 
reference  to  the  date  or  particulars  of  any  order.  For  the 
purpose  of  bringing  the  party  into  contempt,  there  should 
liave  been  service  of  a  copy  of  the  order  or  the  master 
should,  in  the  summons  or  in  its  underwriting,  have  referred 
to  the  order  and  said  that  the  defendant  was  to  submit  to 
an  examination.  If  this  had  been  done,  then  a  default  in 
the  defendant's  attendance  would  have  amounted  to  a  con- 
tempt   At  present  he  is  not  in  contempt. 

Motion  denied. 
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Bbower  V,  Bbower. 


A  mMter*!  report  upon  a  recafver's  MconDti  n«ed  sot  be  conflrnied  and  eanoot  be  eroepi- 
fld  to.  If  a  partf  be  dlfsatiifled,  be  sbould  aak  leave  of  the  court  to  rerlew  the  prinei- 
plc  apon  wbicb  tbe  acconnta  are  taken  to  fbr  as  tbe  objectionable  Itenie  are  concerned. 


A  receiver  had  been  appointed.    After  the  final  decree  ^^^„^  22. 
in  the  cause,  a  reference  was  had  to  a  master  for  the   pur-       1830. 
pose  of  settling  the  receiver's  accounts,  who  had  received      "^V^^ 
monies  and  paid  them,  from  time  to  time,  into  court.     When  ^^^^: 
the  receiver  was  thus  before  the  master,  one  of  the  parties  j^ceouuii. 
objected  to  the  allowance  claimed  by  the  receiver  for  his 
services,  as  well  as  to  items  in  his  accounts.    The  master, 
however,  allowed  the  claim  and  passed  the  accounts  as  pre- 
sented.   On  the  settlement  of  the  master's  report,  the  party 
who  had  objected,  by  Mr.  Howes  as  his  counsel,  filed  his 
^objections  with  the  master,  but  which  the  latter  overruled. 
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He  then  excepted  to  the  report ;  and  gave  notice  of  hearing 
upon  the  exceptions. 

Mr.  H,  E.  DavieSj  opposed. 

The  yicB«CHANCEij/)R : — It  is  not  the  English  practice 
to  allow  exceptions  in  a  case  like  this  ;  and,  in  the  absence 
of  a  rule  of  our  own,  I  consider  we  must  be  guided  by  the 
mode  pursued  in  England.  The  receiver  passes  his  ac- 
counts before  a  master.  The  roaster  makes  out  and  files 
his  report,  which  requires  no  order  of  confirmation.  Nor 
can  exceptions  be  taken  to  it.  Where  a  party  thinks  him- 
self aggrieved,  the  proper  application  is  to  the  court  to  re- 
view the  account  as  to  such  parts  as  are  objectionable ;  and 
then  the  court  will  enter  into  the  consideration  of  objections 
as  to  the  general  principles  on  which  the  master  has  pro- 
ceeded in  taking  a  receiver's  accounts,  although  it  will  not 
take  cognizance  of  objections  to  particular  items  in  them.(a) 
The  practice  is  laid  down  in  Shewett  v.  Jones^  2  S.  dc  S. 
170,  confirmed  on  appeal,  3  Russ.  522. 

In  the  present  case,  then,  there  should  have  been  an  ap. 
plication  to  review  the  report  in  certain  particqlars. 

Perhaps,  in  this  particular  case,  it  is  hardly  worth  while 
to  send  the  cause  back.  I  will,  therefore,  hear  it  as  the 
matter  now  stands :  but  all  parties,  including  the  receiver, 
must  have  notice. 


(a)  And  on  a  motion  for  this  purpose,  each  particiilar  in  the  acooonl  eom. 
plained  of,  as  alao  the  grounds  of  objection,  mnst  be  specified  in  the  ifida- 
Tit  or  notice.  Too  much  precision  cannot  be  observed  in  this  respect,  par- 
ticnlarly  as  to  dates;  if  there  are  sereral  accounts,  each,  and  which,  mast 
be  specified :  Smitk  on  Reeeivert,  177,  referring  to  M.  8.  case  of  Cssssa  t. 
Doran. 
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CooPBR  and  another  v.  Norwood. 


The  tnnezing  an  affidavit  to  an  injunction  bill  (Rule  37j  where  an  oath  is  waived,  ahouU 
be  done  when  the  bill  li  filed.    It  is  not  to  be  fanctioned  after  aniwer. 


The  complainants  had  waived  an  oath  to  the  answer  of   October9f 
the  defendant.     The  latter,  however,  bad  sworn  to  it ;  and       1636. 
now  dpplied  to  dissolve  the  injunction.  ^"t^^!^^ 

At  the  same  time,  the  complainants  moved  that  an  affida-  j^j^nexing 
vit,  made  by  one  J.  M.  C,  might  be  annexed  to  and  filed  q^Eeiaotf  to 
with  the  bill  and  have  the  same  effect  as  if  it  had  been  ori-  ^« 
ginally  filed  and  annexed  thereto.  In  order  to  support  the 
latter  motion,  the  solicitor  for  the  complainant  deposed  that 
**  previous  to  drawing  the  bill  and  at  the  request  of  the  de« 
ponent,  the  said  J.  M.  C,  a  disinterested  and  credible  wit* 
ness,  drew  up,  in  writing,  a  statement  of  the  facts  within 
his  knowledge  of  the  complainant's  case,  which  would  be 
necessary  to  draw  the  affidavit  allowed  to  be  annexed  to 
and  filed  with  the  bill  in  such  cases.  That  the  said  defend* 
ant  having  directed  his  attorney  to  commence  a  suit  at  law 
against  the  said  complainants,  to  restrain  which  said  bill 
was  filed,  the  said  bill  was  necessarily  prepared  in  haste,  in 
consequence  of  which  the  said  affidavit  was  omitted  to  be 
annexed.  That  the  copy  of  the  bill  served  on  the  defend-' 
ant's  solicitor  was  not  prepared  by  this  deponent  personally, 
nor  did  any  thing  occur  to  suggest  to  the  deponent  the  ab* 
sence  of  such  affidavit  until  the  coming  in  of  the  defendant's 
answer ;  that  on  comparing  the  answer  with  the  bill  and  on 
the  tenth  day  of  September  instant  it  first  struck  the  depo- 
nent that  such  omission  had  been  made." 
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188(1.  J]^fI.,  Robertson^  for  the  compIaiDantfl. 


0001 

V.  Mr.  BkUchfordt  for  the  defeDdant. 


KOSWOOD. 


The  Vice-Chancellok  : — As  to  the  application  now  to 
annex  an  affidavit  to  the  answer : — This  practice,  of  attach- 
ing  an  affidavit,  made  by  a  disinterested  person,  to  aniojonc- 
tion  bill  was  introduced  by  the  37th  Rule.  It  may  be  done, 
where  the  defendant's  oath  is  waived  ;  but  it  is  not  abso- 
lutely required. 

In  the  present  case,  it  was  not  done  when  the  bill  was 
filed ;  and  it  is  now,  for  the  first  time  and  after  an  answer 
has  become  perfect,  asked  to  be  allowed.  The  affidavit  in 
support  of  the  present  motion  itsr  not  positive  as  to  the  in- 
tention to  make  out  and  annex  an  affidavit  when  the  bill 
was  prepared ;  and  it  appears  that  the  solicitor  for  the  com- 
plainants was  not  struck  with,  what  he  calls^  the  omtssioa, 
until  he  compared  the  answer  with  the  bill.  If  such  a  mo- 
tion as  the  present  can  be  tolerated  at  all,  I  think  it  ought 
clearly  to  appear  that  the  intention,  to  file  the  affidavit  with 
the  bill,  existed  at  the  time,  and  that  the  omission  was  pme- 
ly  accidental. 

I  consider  the  rule  allowing  an  affidavit  to  be  annexed 
should  be  strictly  observed.  A  party  has  no  right  to  wait 
until  the  coming  in  of  the  answer  and  then,  upon  fiadiii^  the 
necessity  of  the  thing,  ask  for  permission.  TUs  motion 
cannot  be  granted. 

Motion  denied,  with  costs;  and  the 
injunction  was  dissolved,  in  conseqnMice 
of  the  answer  having  denied  the  e«|ittty 
of  the  bill. 
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OlfOBB 

In  the  matter  of  the  Receivers  of  the  Glqbb  Ihsvbancb      nrsxTKAiroB 


CoMPANir.  oolOPAinr. 


On  the  petition  of  Bbainb  and  others. 


Mmtf  wm  \tommtd  ftonmFIn  Innmuiee  Com|MQy,in  order  to  ereet  a  balldlQg  upon 
tiM  mortgafsd  promlMfl.  Wheo  the  liaildtaig  wu  up,  ft  wu  taMored  In  the  nina  oflleo 
^Ihe  moftgaion.  A  Are  deitfojed  It  and,  «t  ilie  noM  time,  rendered  tlM  Ineweaee 
Companf  IneolYoat.    JEGiM,  that  tbe  Iom  by  fire  might  he  eet  off  a|alnst  the  hood  end 


In  the  year  one  thousand  eight  hundred  and  twenty-eight,  Odober  iA, 
the  petitioners  obtained  a  loan  from  the  Globe  Insurance       ^^^* 
Company  of  four  thousand  five  hundred  dollars,  for  the  pur-  g^^^f^ 
pose  of  erecting  a  building  upon  a  lot  of  ground  belonging  Inturtmet* 
to  them  and  known  as  No.  110  Pearl  Street  in  the  city  of 
New  York ;  and  for  securing  the  repayment,  with  interest, 
they  executed  to  the  said  company  their  bond  and  a  mort- 
gage of  the  premises. 

Wheo  the  building  was  erected,  they  procured  an  insu- 

ranee,  by  the  said  company,  upon  the  same,  to  the  amount 

of  three  thousand  dollars  against  loss  or  damage  by  fire. 

This  insurance  was  continued,  by  renewals ;  and  subsisted 

aX  the  time  of  the  great  fire  in  the  month  of  December  one 

thousand  eight  hundred  and  thirty-five,  when  the  building 

was  destroyed,  it  beii\g  then  worth  more  than  the  policy : 

so  that  the  company  became  liable  to  pay  the  whole  sum 

insured.    Proofs  to  this  efiect  were  furnished ;  the  liability 

of  the  company  for  a  total  loss  was  admitted ;  and,  at  the 

eod  of  sixty  days,  the  money  became  payable  according  to 

the  :terms  of  the  policy. 

jBy  the  same  fire,  the  company  were  rendered  insolvent ; 
and  the  petitioners  now  prayed,  for  an  order  upon  the  re- 
ceivers of  the  property  and  effects  of  the  company  to  allow 
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1830.       a  set-off  to  the  amount  of  loss  upon  the  policy  of  insomioe, 
^<^*v^^      against  so  much  of  the  money  as  was  due  on  their  bond  and 
III  THE  MAT-  mortgage — offering  to  pay  the  balance. 

OLOBB 

iRsuxAifcs       ^r-  I^o^^  -A^'  Johnson^  for  the  petitioners. 


COXPAIVT* 


Mr.  H.  G.  Rankin^  for  the  receivers. 

The  Vice-Chamcejllok  : — As  between  the  company  and 

the  assured,  there  would  be  a  clear  right  of  set-off  at  law. 
In  a  suit  upon  the  bond  by  the  Globe  Insurance  Company, 
the  petitioners  might  avail  themselves  of  the  present  statu- 
tory provisions  on  the  subject  of  set-off;  and  claim  that  the 
loss  which  had  aocrued  upon  the  policy  should  be  dedocted 
from  the  bond  and  the  balance  only  considered  the  debt 
due  from  them. 

There  are  here  all  the  requisites  of  a  set-off: — a  demand 
arising  upon  contract — due  to  all  the  petitioners  jointly  in 
their  own  right — liquidated  or  capable  of  being  ascertaiDed 
by  calculation — and  existing  and  belonging  to  them  at  the 
time  of  commencing  the  suit,  provided  a  suit  should  be  now 
commenced,  and  the  suit  thus  commenced  being  for  a  de- 
mand of  such  a  nature,  namely,  the  bond  debt,  which  coold 
itself  be  the  subject  of  a  set-off:  2  R.  S.  354. 

The  question  then  is:  whether  the  insolvency  of  the 
Globe  Insurance  Company  and  the  placing  of  all  its  property 
and  effects  in  the  hands  of  receivers,  for  the  benefit  of  cre- 
ditors, has  taken  away  the  right  of  set-off? 

There  is  nothing  in  the  various  provisions  of  the  statute, 
in  relation  to  the  dissolution  of  insolvent  corporations  and 
the  duties  of  receivers,  which  can  have  such  an  effect.  On 
the  contrary,  the  right  of  set-off  is  recognized,  while,  at  the 
same  time,  the  principle  of  an  equitable  distribution  among 
creditors  of  the  assets  of  insolvent  corporations,  like  those 
of  insolvent  and  absconding  debtors  under  the  statute,  is 
adhered  to  and  declared. 

By  the  act  of  the  last  session,  passed  18  January,  1836, 
and  by  virtue  of  which  act  the  present  receivers  of  tl^  Globe 
Insurance  Company  were  appointed,  it  is  declared  tbat  re- 
ceivers shall  have  all  the  powers  and  authority  conferred 
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and  be  subject  to  all  the  obligations  and  duties  imposed  upon  ^^^ 
receivers  under  any  law  of  this  state;  and  by  turning  to  ujiyHgjj^x. 
the  general  law,  in  relation  to  receivers  of  insolvent  corpo-  tbr  of  thb 
rations,  we  find,  with  respect  to  their  powers  and  authority  ®^** 
and  the  duties  and  obligations  imposed  upon  them,  that  they 
are  placed  upon  the  same  footing  as  assignees  or  trustees 
•  of  the  estates  of  insolvent  debtors :  2  R.  S.  464,  §  43 ;  lb. 
469,  470,  §  68,  72,  73,  74.  And  by  recurring  to  those 
powers  and  duties,  it  will  be  seen  that,  in  the  enumeration 
of  them  and  particularly  in  declaring  that  such  trustees  shall 
have  power  to  sue  in  their  own  names,  the  right  of  set-dflfin 
the  party  sued  is  expressly  provided  for,  taking  care  to  re- 
strict  it  to  debts  owing  before  public  notice  of  the  appoint- 
ment of  the  trustees  or  of  the  commencement  of  proceedings 
by  which  they  become  by  relation  vested  with  the  estate  : 
2  R.  S.  41,  §  7;  and  where  mutual  credit  has  been  given 
by  any  debtor  and  any  other  person  or  mutual  debts  have 
subsisted  between  such  debtor  and  any  other  person,  the 
trustees  are  expressly  authorized,  without  any  suit  or  action 
being  instituted,  to  set  off  such  credits  or  debts  and  to  pay 
the  proportion  or  receive  the  balance  due  :  2  lb.  47,  §  36. 

A  similar  provision  is  contained  in  the  English  Bankrupt 
Law  in  cases  of  mutual  debts  or  where  mutual  credits  have 
been  given,  and  it  is  the  common  practice  to  allow  set-offs 
there — ^taking  the  balance  as  the  debt  really  due  which  the 
debtor  of  the  bankrupt  pays  to  the  assignees  or,  when  the 
bankrupt  is  the  debtor,  upon  which  the  creditor  receives  his 
dividend  equally  with  other  creditors. 

When  rightly  considered,  there  is  nothing  in  all  this  that 
can  militate  against  the  principle  of  equality  being  equity 
among  the  creditors  of  a  bankrupt  or  insolvent  estate:  for 
where  parties  have  had  dealings  so  as  to  produce  mutual 
debts  or  credits  or  reciprocal  demands  growing  out  of  the 
same  transaction,  it  is  the  balance  only  which  exists  as  the 
debt:  Beab  v.  Mc  Alister^  8  Wend.  115;  and  a  set-off  in 
8Qch  case  is  not  a  means  of  paying  one  debt  in  preference 
to  other  debts  which  the  bankrupt  or  insolvent  owes ;  for, 
to  the  extent  of  the  demands  set*-off  or  compensated,  there 
was  no  debt— 'from  the  moment  they  were  contracted,  they 


CASES  IN  THE 


18M. 


9ABGAXD 
TALCOTT. 


•  

extkiguisbed  eaeh  other.  Henee,  the  qpeiatioo  of  a  ocft-off 
isy  not  to  pay,  but  to  ascertain  a  debt  made  uj^of  the  differ- 
ence between  the  amounts  of  respective  debits  and  credilB. 

The  case  under  consideration  may  be  regarded  as  aaa  oC 
mutual  credit ;  and  the  respective  demands  as  arisiDg  em 
of  the  same  transaction.  The*  Insurance  Company  leads  its 
money  upon  the  security  of  a  bond  and  mortgage ;  aa4  ^ 
the  same  time,  they  agree  to  insure  the  building.  Nowv 
insuranee  companies  generally  make  it  a  coaditioa  apea 
which  they  consent  to  lend  their  money  oo  boad  asd  aionr 
gage  that  the  borrower  shall  effect  an  insurance  with  them; 
and  if  not  an  express,  there  is,  certainly,  an  implied  uadex- 
standing  that  the  loss,  if  any,  upon  the  policy,  shall  go  to- 
wards extinguishing  the  bond  debt 

A  court  of  equity  will  go  as  far  as  a  court  of  law  in  eD> 
forcing  sueh  an  understanding ;  and  for  these  reaoona^  I  sn 
of  opinion  the  receivers  are  bound  to  aUow  the  set-off  clsin* 
ed  by  the  petitioners. 


Taooabdo.  Talcott. 


Is  a  jttlpMM  endilor**ialc,  at  ddtedam  ihowed  am  ytmn  bilbn  h»  hmA 
■am  from  hli  wlfe*i  ftcher,  la  ber  rifht,  and  placed  It  to  bar  eredh  vpoa  UikoaiB^vab 
tka  vBdentaadlBg  that  ft  was  to  be  bar  teparate  pmpaiti  aad  aH  funltaia  yaciani 
wiaitwastobacairiadtotbaaecoaatof  iba  fkad  at  bar  aale  prapai^.  Oa«aft- 
tampt,  bj  tbe  Jadgmant-cradltor,  to  raacb  tba  faraltaia,  tba  wife  petitloaed  M  bava  bar 
aqaltabla  rigbti  in  it  praMrred :  Bald,  tbat  tbe  waaaadiled  to  bava  ii  i 
■eparata  propany. 

Allbongb  a  Jadfmentdebtor  waa  adTieed  by  counael  tbat  he  mifbc  collaat 
tmHf  aamad  and  apply  it  together  with  laoiiey  in  bia  paaMdibiv  to 
■appUea,  yet,  aa  It  was  an  iafriagameBt  of  tba  liUanatloii,  aa  attactaBNoi  < 


lesa. 

Debtor  and 
CfwdUor. 


Judgment'Ksreditor's  bill.  The  defendant,  by  his 
showed  that  in  the  year  one  thousand  eight  bmidred  and 
twenty-nino,  he  received  from  his  wife's  &ther,  in  ber  sigkl, 
three  thousand  nine  hundred  and  forty-five  dollani;  aad 
placed  the  same  to  her  credit  upon  his  books,  with  the  od- 
detvtanding  that  it  was  to  be  her  separate  property  and  aB 
furniture  purchased  with  it  was  to  be  carried  to  the  accomt 


VICE-CHANCELLOR'S  COURT. 


629 


of  this  iiiad  as  her  sole  property.  That  the  defendant  was 
at  that  tioie  rich.  That  he  credited  his  wife  in  his  ledger, 
bat  by  neglect,  he  did  not  charge  ail  the  furniture  which  had 
been  purchased ;  having  debited  her  with  only  two  hundred 
and  seventeen  dollars  and  sixty-five  cents  on  that  account. 
A  notice  of  motion  for  an  attachment  on  the  ground  of  the 
defendant's  having  infringed  the  injunction  granted  in  the 
aoit  and  because  he  did  not  give  up  the  furniture  had  been 
aerved  ;  and  a  petition,  on  behalf  of  the  wife,  asking  that 
her  equitable  rights  in  the  furniture  might  be  protected,  was 
lo  coase  on  at  the  same  time. 

Mr.  Charles  Edwards,  for  the  complainant. 

Mr.  Henry  W.  Warner,  for  defendant  and  Mrs.  Talcott. 

Thb  yiCB-CHANCELLOR : — According  to  the  statements 
in  the  petition  and  the  answer  of  the  defendant,  I  think  the 
wife  is  entitled  to  be  protected  in  the  enjoyment  of  the  house- 
iiold  furniture  as  her  separate  property.  It  was  purchased 
with  the  money  which  her  husband  had  received  from  her 
patrimonial  estate  and  under  an  agreement  that  whatever 
was  thus  purchased  should  be  considered  the  wife's  sepa- 
rate property.  Under  the  circumstances,  this  court  will 
hold  the  husband  to  be  the  trustee  of  it  for  the  wife ; 
Atfaerly,  890. 

As  between  the  husband  and  wife,  she  has  an  equity  to 
have  the  agreement  enforced  and  the  property  settled  upon 
her ;  and  the  husband's  creditors,  claiming  for  debts  sub- 
sequently contracted,  stand  in  no  better  situation,  with 
respect  to  this  equity  of  the  wife's,  than  the  husband  himself. 
The  complainant,  as  one  of  such  creditors,  is  obliged  to 
come  here  for  aid  to  recover  his  debt.  He  is  dealing  with 
a  court  of  equity ;  and  this  court  will  not  extend  its  aid  to 
him,  without  first  protecting  the  equitable  rights  and  pro- 
perty of  the  wife :  Clancy,  476. 

This  protection  can  be  granted  to  her  against  her  insol- 
▼tent  husband  and  his  assignees,  upon  the  petition  of  the 
wife:  Atherly,  845. 

I  am  of  opinion,  in  this  case  as  it  now  stands,  that  the 
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complainant  has  no  right  in  equity  to  have  the  boosdiold 

furniture  in  question  given  up  to  the  receiver  for  his  benefit 

With  respect  to  the  motion  against  the  defendant  for  an 

attachment  for  breach  of  the  injunction.     The  injuDctioQ 

could  not  operate  to  prevent  him  from  receiving  and  apply* 

ing  the  proceeds  of  his  subsequent  earnings  to  the  snpport 

of  himself  and  his  family :  but  he  had  no  right  to  collect 

money  previously  earned  and  then  due  to  him  or  to  apply 

money  then  in  his  possession  or  under  his  control  to  the 

payment  of  other  debts,  although  small  ones  and  contracted 

for  family  supplies.     This,  it  appears  he  has  done,  altfaoogii 

under  the  advice  of  counsel  and  not  supposing  that  he  was 

thereby  violating  the  injunction ;  yet  it  is  a  disobedience 

which  amounts  constructively  to  a  contempt  and  affords  a 

sufficient  ground  for  awarding  an  attachment  in  the  first 

instance. 

Order  accordingly. 


Lbogett  and  others  t9.  Boorux. 


While  an  injanctton  under  a  Jttdfnient-creditor*e  bill  was  npon  f amimre,  it 
and  ttoAd  nnder  a  dletren  for  rent.  There  waa  no  other  property.  ''~^-  — 
the  complainant  to  diemloi  hii  bill  without  eoilB. 


Nov*  dlify        Judgment-creditor's  bill ;  and  answer,  denying  property : 

1886.  but  setting  forth  that,  while  the  complainant's  injunctioawas 

j%^^r^^^^  in  force,  the  defendant's  furniture  bad  been  sold  under  adis- 

CredUar.  tress  for  rent. 

Mr.  J.  M.  Bixby,  for  the  complainants. 

Mr.  Rowley f  for  the  defendant. 

The  Vicb-ChancblIiOr  : — This  case  appears  to  fisill  within 
the  rule  laid  down  in  Smets  v.  WiUiams^  4  Paige's  C.  R* 
867,  and  exonerates  the  complainants  from  paying  the  defeo- 
dant's  costs  on  dismission  of  the  bill.  Some  specific  pro- 
perty, namely,  household  furniture,  is  pointed  out  which  the 
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complainants  had  some  reason  to  believe  might  be  applioa-  li80« 

ble  to  their  judgment,  but  which  was  afterwards  swept  off  ^^71^ 

by  a  landlord's  warrant.    It  was  sold  for  more  than  one  msuB^jioa 

hundred  dollars.     The  complainants  are  willing  to  have  coxpaxt 

their  bill  dismissed  ;  and,  under  the  circumstances,  they  are  ^j 
entitled  to  have  it  dismissed,  each  party  paying  their  own 
costs. 


7« 

FBLL. 


Thb  Eaglb  Fire  Inbvrahcb  Company  v.  Peij.,  el  aL 


Wh«re  a  mortgagor  or  owner  of  an  eqalty  of  redemption  refiuM  or  neglect*  to  pajr 
tazea  due  upon  the  mortgaged  preuleea,  the  mortgagee  majr  pay  them  for  hta  own  pro- 
ttctlOo  and  add  Uie  amount  to  hia  claim ;  and  If  there  be  a  deficiency  upon  a  forocloMiie 
and  lale  to  meet  such  payment  of  tazee,  the  mortgagor  ifl  liable  for  the  same  upon  hla 
bond  or  covenant. 

And  where  the  mortgagor  has  sold  the  mortgaged  premises  subject  to  the  mortgage  and 
the  mortgagees  take  a  bond  from  the  buyer  for  repayment  of  money  paid  by  them  for 
tajDCS,  such  bond  will  not,  necessarily,  bar  the  mortgagees  from  their  remedy  agaliMC 
the  original  mortgagor  on  account  of  such  payment:  tbe  bond  not  being  of  a  higher 
nature  than  the  original  bond  and  mortgage— it  is  collateral  and  not  subslltntlonal.  If 
the  ttablUty  of  tba  mortgagor  has  been  diacfaarged,  it  is  for  him  to  ahow  U. 


The  complainants  had  filed  their  bill  to  foreclose  theequi-  Oeiokr2l4l, 
ty  of  redemption  in  two  mortgages,  given  to  them  by  the       1885. 
defendant,  Ferris  Pell,  on  several  parcels  of  property  and  jJ"^^"^^ 
for  a  sale  of  the  same.    The  amount  of  principal  and  interest  ^jJ^mortT' 
reported  due  was  thirty-two  thousand  two  hundred  and  gag^e. 
seven  dollars  and  seventy-six  cents.    On  the  twenty-first  day  Taxes* 
of  January  one  thousand  eight  hundred  and  thirty-one,  the 
usual  decree  for  a  sale  of  the  mortgaged  premises  or  so 
much  thereof  as  should  be  sufficient  to  raise  the  amount  due 
to  the  complainants  for  principal,  interest  and  costs  was  had 
and  out  of  the  proceeds  the  master  was  to  pay  such  amount 
into  court  and  if  there  happened  to  be  a  deficiency,  the 
master  was  directed  to  specify  the  amount  of  it  in  his  re- 
port of  sale:  but  the  decree  provided  that  no  process  of 
execution  should  be  had  for  the  payment  of  such  deficiency 
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1886.       nod  the  defendants  were  to  be  left  to  their  litbilily  ior  tb 

^"^^"^^^     same  in  any  suit  or  suits  at  law  thereafter  to  be  imtittiil 

msuKAHOB  OQ  all  or  any  of  the  bonds  noentioned  in  the  bill  of  ccn* 

coxpAXT     plaint ;  and  the  complainants  were  authorized  tc  intiuilv 

any  suit  or  suits  at  law  for  a  deficiency. 

The  property  was  not  sold  under  this  decree  vrtil  tke 
twelfth  day  of  February  one  thousand  eight  himdied  ukI 
thirty.three  ;  and  the  aggregate  of  sales  was  then  tiiirty- 
seven  thousand  two  hundred  and  seventy-five  dollars. 

In  the  meantime,  taxes  and  assessments  upon  the  Dortr 
gaged  premises  had  become  due  to  the  corporation  of  the 
city  of  New  York,  amounting,  with  interest,  to  two  tfaoosuMl 
and  eighty-six  dollars,  which  the  complainants  alleged  tbey 
had  been  compelled  to  pay  in  order  to  preserve  their  seoh 
rity,  the  property  being  liable  to  a  sale  by  the  corporatioa; 
and  they  had  added  that  amount  to  the  principal  and  iotereit 
of  the  mortgage  debt  and  the  costs,  less  a  deficiency  of  *^ 
thousand  nine  hundred  and  forty-one  dollars  and  siztf'eigit 
cents,  which,  in  the  master's  final  report,  was  stated  to  be 
due  from  the  mortgagor,  Ferris  Pell,  to  the  complaioMti 

Exceptions  were  taken  to  this  report  by  the  defeDdart, 
Ferris  Pell,  upon  the  ground  that  he  ougfatnottobeeliii|» 
with  nor  made  personally  liable  on  his  bond  for  the  aooio^ 
of  the  assessments :  and  the  grounds  upon  which  be  ckio^ 
exemption  were  these:  that,  on  the  first  day  of  M«J^ 
thousand  eight  hundred  and  twenty-seven,  he  sold  tsi  ^^ 
veyed  the  mortgaged  premises  to  Alfred  S.  PeB,  ^'j^  ^ 
the  incumbrances,  the  purchaser  assuming  to  psy  the  same 
and  entering  into  a  covenant  to  indemnify  and  sate  kann* 
less  the  grantor,  Ferris  Pell,  from  the  payment  of  the  wow 
and  mortgages  and  any  taxes  or  assessments  upon  dielott 
and  from  any  responsibility  or  liability  by  reason  thereot 
Also  that  afterwards,  when  the  assessments  and  ^^^ 
came  payable  (some  portion  of  which  had  been  J*"?^ 
prior  to  the  conveyance  by  Ferris  Pell  to  Alfred  S.  W 
and  some  afterwards  while  Alfred  S.  Pfell  was  the  owner) 
and  he  being  unable  to  pay  the  same  without  aid  bm  t» 
complainants,  they,  with  a  view  of  preventing  a  sal«  V 
order  of  the  corporation  and  of  preserving  the  •^"'^^l^ 
their  mortgages  unimpaired,  at  the  request  of  Alfred  S.rB' 
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agreed  to  advance  to  the  amount  of  one  thousand  eight  hun-       183o. 
dred  dollars  to  be  applied  to  the  payment  of  the  assessments      baoi«b 
— ^taking  his  bond  and  an  additional  mortgage  upon  the   insubanob 
same  premises  for  the  amount,  which  he  accordingly  ex-    company 
ecuted  and  delivered  to  them  under  seal  of  the  twenty-fifth 
day  of  February  one  thousand  eight  hundred  and  thirty-one. 
In  March  following  they  applied  the  money  to  the  payment 
of  the  assessments  and  thereby  exonerated  the  premises 
from  the  chaise  or  incumbrance.     This  arrangement  was 
negociated  with  the  complainants  solely  by  Alfred  S.  Fell. 
Hence  it  was  insisted,  on  the  part  of  Ferris  Pell,  that,  at  the 
time  of  the  sale  of  the  mortgaged  premises,  there  were  no 
assessments  constituting  a  lien  or  charge  to  be  paid  out  of 
the  proceeds  of  sale.     That  the  same  had  already  been  paid 
by  means  of  a  fresh  loan  made  to  Alfred  S.  Pell  upon  his 
individual  bond  and  mortgage,  and  in  applying  the  one 
thousand  eight  hundred  dollars  to  that  object,  the  complain- 
ants acted  only  as  agents  of  Alfred  S.  Pell  and  having  his 
bond  they  were  bound  to  look  to  him  or  his  estate  for  reim- 
bursement and  had  no  right  to  resort  to  him  (Ferris  Pell, 
on  a  deficiency,  the  mortgaged  premises  having  sold  for 
enough  to  satisfy  the  amount  of  indebtedness  upon  his  bonds 
and  mortgages  and  the  costs. 

Mr.  6r.  Wood^  for  the  complainants. 

Mr.  C.  F.  Grim,  for  the  defendant,  PelL 

Tbe  Vicb^Chancellob  : — So  far  as  the  testimony  taken  AprU  ith. 
before  the  master  goes  to  explain  the  transaction  and  the 
object  of  the  complainants  in  taking  the  bond  and  mortgage 
of  Alfred  S.  Pell  for  the  one  thousand  eight  hundred  dol- 
lars, it  appears  not  to  have  been  considered  a  loan  of 
money  made  to  him,  but  an  advance  from  necessity,  to 
protect  their  original  mortgage  security,  they  applying  the 
money  themselves  to  the  payment  of  the  demands  upon 
the  property  by  the  corporation  and  ex  abundaTUi  cautela 
taking  Alfred  S.  Pell's  bond  and  mortgage  in  order  to  bind 
him  personally  for  the  amount,  at  the  same  time  it  was 
intended  to  be  collateral  to  the  original  bonds  and  mongagea 

of  Ferris  Pell  and  by  no  means  a  relinquishment  of  any 
Vol.  IL  80 
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18S0.       liability  he  might  be  ander  to  them  for  the  amount  of  the 

^'^^^^     assessments,  but  an  additional  security  for  the  same ;  and 

nrsvaAifCB  ^^^  ^^  complainants  looked  to  the  proceeds  of  the  mort- 

•oxpANT    gaged  premises,  when  the  same  should  be  sold,  for  the  re- 

^'         payment  of  such  advances. 

""**  It  is  not  shown,  however,  that  Ferris  Pell  wa«  consulted 

or  ever  agreed  to  consider  the  transaction  in  this  light. 
Nor  do  I  think  there  is  enough  to  warrant  the  inference  that 
he  so  understood  it,  although  it  appears  that,  at  his  solicita- 
tion, the  master's  sale  of  the  mortgaged  premises  under  the 
decree  was  several  times  postponed,  in  order  that  the  pro- 
perty might  sell  to  the  greatest  advantage  **  as  he  would  be 
personally  liable  for  any  deficiency .'^  But  his  apprehensioa 
on  this  subject  may  have  arisen  solely  from  the  magmtade 
of  the  debt  and  the  costs  of  the  proceeding  without  taking 
taxes  and  assessments  into  the  account.  There  seems  to 
be  no  doubt,  however,  of  the  fact,  as  to  the  nnderstaudi^g 
of  the  complainants  or  the  officers  of  the  company  that 
it  was  not  to  affect  their  right  to  reimbursement  out  of  ths 
proceeds  of  the  property  and  of  their  intention  to  bold 
Ferris  Pell,  as  well  as  Alfred  S.  Pell,  personally  liable,  upon 
their  respective  bonds,  for  any  deficiency,  after  the  amount 
of  the  assessments  were  repaid. 

How  then  does  it  stand  in  point  of  law  T     Taxes  and  as- 
sessments are  a  charge  upon  the  estate  ;  and  the  lien  there- 
by created  takes  precedence  even  of  a  prior  mortgage,  and, 
4f  not  paid,  may  defeat  the  security  of  the  mortgage.    If, 
consequently,  the  mortgagor  or  owner  of  the  equity  of  re- 
demption refuses  or  neglects  to  pay,  the  mortgagee,  for  Us 
own  protection,  is  justified  in  paying  the  amount  and  may 
add  it  to  his  debt  when  he  proceeds  to  a  foreclosure  and 
sale  or  when  the  mortgagor  comes  to  redeem :  Faure  ▼.  Wi^ 
nans^  Hopk.  C.  R.  283. 
In  the  present  case,  it  appears  that  the  taxes  and  assess- 
^     ments  upon  the  mortgaged  premises  had  beconne  greatly  in 
arrear ;  and  the  circumstances  justified  the  complainants  in 
advancing  the  money  for  the  purpose  of  exonerating  the 
estate  from  such  charges.    In  equity,  the  complainants  are 
entitled  to  stand  in  the  place  of  the  corporation  and  to  be 
reimbursed  the  amount,  with  interest,  out  of  the  property 
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or  its  proceeds  ;  and  if,  by  taking  such  amount  out  of  the       ^®^' 
proceeds  when  sold,  there  is  not  enough  remaining  to  satisfy      xaolb 
the  principal  and  interest  of  the  mortgage  and  the  costs  of  iNsvBAircB 
the  proceedings,  it  follows  that  the  mortgagor  is  liable  for    compant 
the  deficiency  upon  his  bond  or  covenant.    Prima  facie         ** 
such  liability  exists  here  ;  and  if  it  has  been  discharged  by 
any  acts  of  the  complainants,  the  defendant,  Ferris  Pell, 
should  show  it.     The  taking  of  the  fresh  bond  and  mortgage 
of  Alfred  S.  Pell  is  not,  per  5e,  a  discharge.     It  was  not  tak- 
ing security  of  a  higher  nature  for  the  same  debt  or  demand 
so  as  to  merge  or  extinguish  the  former.     The  superadd- 
ing of  Alfred  S.  Pell's  personal  liability,  by  virtue  of  the 
bond  which  he  gave  for  the  one  thousand  eight  hundred 
dollars,  to  the  liability  of  Ferris   Pell  which  they  already 
had  and  could  resort  to,  if  they  should  think  proper,  was 
rendering  the  one  collateral  to  the  other  and  not  substitu- 
tional. 

Neither  in  law,  nor,  according  to  the  evidence,  is  Ferris 
Fell  discharged.  He  is  fairly  chargeable  personally  with 
a  deficiency ;  and  I  do  not  understand  the  amount,  which 
has  been  reported,  is  objected  to.  The  complainants  may 
resort  to  him  or  to  the  estate  of  Alfred  S.  Pell  or  to  both. 
If  Ferris  Pell  should  be  compelled  to  pay,  he  will  have  his 
remedy  over  against  the  latter  upon  the  covenant  of  in- 
demnity. 

The  exceptions  to  the  master's  report  must  be  overruled, 
with  costs. 
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Powell  v.  Murray,' e4  al. 


A  dMd  perfeetly  gntttitou  bsA  Tolontmry  will  not,  for  that  reami,  be  set  aside.  wtKM  ftw 
from  fraud  and  whea  the  party  baa  not  thoaght  proper  to  resarre  a  power  of  reroeatiaa. 

WlMte  a  wife'i  property  (Mttled  upon  her)  ii  the  rabject  of  a  deed,  equity  looka  npoa  her 
ae  a  feme  eole.  Incident  to  the  ownership  in  her  is  the  power  of  disporitiaBi  withoaft 
tlie  aaMut  or  coneunrenee  of  her  hatband.  Bach  a  deed  may,  thetafore,  be  valid  where 
ahe  hai  had  the  benefit  of  it,  eren  though  the  husband  is  made  a  party  aad  baa  not 
signed.    She  cannot,  ra  this  ground,  take  advantage  of  it. 

A  deed  acquiesced  in  for  thirty-elx  years  will  not  be  set  aside. 

i*aches  and  neglect  are  always  to  be  discountenanced  in  equity.  A  par^  maat  aot  sleep 
upon  bis  rights  here  any  more  than  at  law.  And  this  principle  is  more  paiticvlariy 
applic^le  to  stale  demands  brought  forward  and  attempted  to  be  supported  far  tlietat 
time  after  the  death  of  an  original  party. 


Nov.  26,  27, 
28,  80, 
1835. 


Yciuntary 
conveyance. 
Husband 
and  wife. 


Elizabeth  Inman,  of  the  town  of  Boston,  by  her  will  bear- 
ing date  the  fourteenth  day  of  May  in  the  year  one  tboosand 
seven  hundred  and  eighty-five,  after  various  bequests  therein 
contained,  bequeathed  as  follows : 

"  My  will  is  that  Mrs.  Anne  Powell,  wife,  of  William 
Dummer  Powell,  be  paid  and  receive  from  my  estate  here* 
after  described  the  lawful  interest  of  two  thousand  pooods 
sterling,  which  interest  is  to  be  paid  to  her  annually  foraod 
during  her  natural  life  and  for  her  own  personal  use  and 
disposal.    And  that  after  her  decease  the  said  principal 
sum  of  two  thous&tnd  pounds  sterling  be  paid  and  distributed 
to  and  among  her  present  and  future  children  in  equal  pro- 
portions, that  is  to  say,  among  those  who  survive  her  de- 
cease, unless  they  have  issue,  which  issue  shall  represent 
their  deceased  parent.     Provision  for  said  two  thousand 
pounds  sterling  and  interest  is  to  be  made  and  secured  by 
certain  messuages  and  lots  of  ground  "  (which  she  describes 
in  the  will  as  situated  in  Boston)  which  two  messuages  so 
charged  as  security  and  from  which  the  said  sum  is  to  be 
raised  and  not  otherwise,  my  executoi^  may  sell  and  dis- 
pose of  in  fee  simple  or  otherwise  and  vest  the  proceeds  io 
such  funds  or  securities  as  they  think  will  most  efiectually 
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secure  the  payment  of  said  two  thousand  pounds  sterling 
and  interest." 

"  Item.  I  give  and  devise  to  John  Innes  Clark  of  Pro- 
vidence, Rhode  Island,  Esquire,  and  to  John  B.  Murray, 
late  of  Providence,  now  in  Virginia,  merchant,  my  two 
nephews,  the  said  messuages,  &c.  incumbered  with  the 
payment  of  the  said  two  thousand  pounds  and  interest,  pro- 
vided for  Mrs.  Powell  and  children,  in  manner  and  form 
aforesaid,  to  hold  the  same  to  the  said  Clark  and  Murray 
their  heirs  and  assigns  in  equal  portions  incumbered  as 
aforesaid ;  and  when  the  premises  are  exonerated  there- 
from, the  same  or  the  residue  thereof  shall  be  and  remain 
to  the  use  of  the  said  Clark  and  Murray  their  heirs  and  as- 
signs in  equal  portions." 

Clark  and  Murray,  together  with  one  Edward  H.  Rob- 
bins,  were  appointed  executors,  with  full  power  and  autho- 
rity to  sell  and  dispose  of  the  whole  or  any  part  of  the  es- 
tate, real  or  personal,  as  they,  for  the  better  execution  of 
the  will,  might  think  proper. 

Soon  after  making  the  will,  the  testator  died  ;  the  will 
was  proved  ;  and  Clark  and  Robbins  took  upon  themselves 
the  office  of  executors.  Clark  and  Murray  also  accepted 
the  devise  of  the  real  estate  in  Boston,  subject  to  the  charge 
of  the  legacy  in  favor  of  Mrs.  Powell  and  her  children  ;  and 
from  the  year  one  thousand  seven  hundred  and  eighty-five 
to  the  twenty-seventh  day  of  November,  one  thousand  seven 
hundred  and  ninety-one,  they  paid  to  Mrs.  Powell  the  law- 
ful interest  of  the  two  thousand  pounds  sterling,  which  was 
six  per  cent,  per  annum. 

By  an  instrument  bearing  date  the  twenty-sixth  day  of 
March  one  thousand  seven  hundred  and  ninety-two,  pur- 
porting to  be  made  between  Clark  and  Murray  of  the  one 
part  and  William  Dummer  Powell  and  Anne  his  wife  of  the 
other  part  (wanting  the  signature  and  seal  of  the  husband, 
but  executed  under  the  hand  and  seal  of  the  wife  and  of  the 
other  parties)  and  reciting  the  bequest  to  Mrs.  Powell  and 
that,  ever  since  the  death  of  the  testatrix,  they  had  paid  to 
her  the  lawful  interest  of  the  two  thousand  pounds  accord- 
ing to  the  will ;  and  then,  in  consideration  of  Clark  and 
Murray's  agreeing  to  pay  Mrs.  Powell  an  annuity  of  four 
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hundred  dollars,  in  half-yearly  paymeots,  during  her  nataral 
life  and  for  divers  other  good  causes  and  considerations, the 
instrument  purported  to  grant,  bargain,  assign  and  set  over 
to  Clark  and  Murray,  their  heirs,  executors,  administraton 
and  assigns  all  and  every  part  of  the  interest  of  the  t^o 
thousand  pounds  sterling  money,  with  all  the  right,  claim 
and  demand  of  Mr.  and  Mrs.  Powell  to  the  same  during  the 
natural  life  of  Mrs.  Powell ;  with  a  covenant  that  Clari  and 
Murray,  their  heirs,  executors,  administrators  and  assigns 
should,  at  all  times,  take  and  enjoy  the  annual  payment  of 
interest,  without  any  molestation,  let  or  hindrance  firam 
Mr.  and  Mrs.  Powell  or  any  persons  claiming  under  them* 
and  declaring  that  the  said  annual  payment  of  interest 
should,  at  all  times  during  the  life  of  Mrs.  Powell,  remain 
and  continue  unto  Clark  and  Murray  and  their  assigns. 

Pursuant  to  this  arrangement  and  the  stipulations  con- 
tained in  this  instrument,  Clark  and  Murray,  from  that  time^ 
paid  to  Mr.  and  Mrs.  Powell  the  annuity  of  four  hundred 
dollars,  instead  of  the  interest  of  two  thousand  pounds  ster* 
ling,  which  was  equal  to  five  hundred  and  thirty-three  dol- 
lars and  thirty-three  cents,  until  the  year  one  thousand  eight 
hundred  and  six,  when  Clark  died.  Murray  continued  the 
payments  until  his  death,  which  happened  in  one  thousand 
eight  hundred  and  twenty-ejght. 

In  the  year  one  thousand  seven  hundred  and  ninety-four, 
they  had  sold  the  property  devised  to  them,  subject  to  (he 
charge  ;  and  realized  from  the  sales  a  sum  exceedii^  two 
thousand  pounds  sterling. 

In  order  to  secure  the  sum  of  two  thousand  pounds  ster- 
ling, by  way  of  an  investment,  so  as  to  produce  the  annmty 
of  four  hundred  dollars  during  the  life  of  Mrs.  Powell  and 
the  capital  at  her  death  to  be  divided  among  her  children, 
as  directed  by  the  will,  they  made  a  loan  of  money  to  their 
co-executor  Robbins  upon  his  bond  and  mortgage  of  oertain 
property  situated  in  Boston,  dated  the  thirty-first  day  of 
October,  one  thousand  seven  hundred  and  ninety-four.  How 
much  money  was  loaned  was,  in  the  present  suit,  left  in 
some  doubt  and  uncertainty :  but  the  bond  and  aiortgige 
were  conditioned  for  the  payment  of  four  hundred  dollars  a 
year  in  semi-annual  payments  during  the  life  of  Mrs.  PowsV 
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and  two  thousand  pounds  sterling,  equal  to  two  thousand 
six  hundred  and^sixty-six  dollars,  thirteen  shillings  and  four 
pence  lawful  money  of  Massachusetts,  at  her  death. 

The  mortgage  remained  in  the  hands  of  Murray,  after 
Clark's  death,  until  one  thousand  eight  hundred  and  nine- 
teen, when  the  then  owners  of  the  property,  upon  which  it 
was  a  lien,  proposed  to  pay  it  off  to  Murray,  provided  he 
would  secure  to  them,  by  his  bond,  the  payment  of  one  hun- 
dred and  thirty-three  dollars  and  thirty-three  cents  a  year 
during  the  life  of  Mrs.  Powell — being  the  difference  of  in- 
terest between  what  the  money  was  worth  to  them,  namely, 
six  per  cent.,  and  the  four  and  an  half  per  cent,  or  four  hun- 
dred dollars  a  year  payable  through  the  mortgage  for  the 
same  length  of  time.  Murray  acceded  to  this;  received 
the  money ;  discharged  the  mortgage ;  and  gave  to  the  per- 
sons in  Boston  his  bond  for  the  payment  of  the  one  hundred 
and  thirty-three  dollars  and  thirty-three  cents  annually — 
and  which  he  and  his  representatives  had  ever  since  paid 
and  continued  to  pay,  the  bond  being  still  in  force  against 
them. 

The  principal  sum  of  two  thousand  pounds  sterling  or 
eight  thousand  eight  hundred  and  eighty-eight  dollars  and 
eighty-eight  cents  was  thus  received  by  Murray ;  and  came 
into  the  hands  of  his  administrators. 

The  bill  was  filed  in  this  cause  in  the  vear  one  thousand 
€ight  hundred  and  thirty  by  and  in  behalf  of  Mrs.  Powell 
and  her  children  against  the  personal  representatives  and 
heirs  at  law  of  Murray.     The  personal  representatives  of 
Clark's  estate  had  also  been  brought  in  as  defendants. 

The  object  of  the  bill,  so  far  as  Mrs.  Powell  was  con- 
cerned, was  to  set  aside  the  deed  of  the  twenty-sixth  day 
of  March  one  thousand  seven  hundred  and  ninety-two ;  and 
to  have  an  account  of  the  arrears  of  interest  of  two  thou- 
sand pounds  sterling,  being  the  difference  between  what 
was  directed  by  the  will  to  be  paid  to  her  and  the  four  hun- 
dred dollars  which  she  had  received.  And  as  regarded  her 
children,  who  were  also  complainants,  the  bill  also  sought 
to  have  the  principal  set  apart  and  secured  for  their  ulti- 
mate benefit. 

The  claim  was  made,  on  the  part  of  Mrs.  Powell,  in 
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opposition  to  the  deed,  on  several  grounds — ^sucb  as  its  not 
being  founded  upon  any  valuable  or  meritorious  considera- 
tion and,  therefore,  not  binding  upon  her — that  it  was  defec- 
tive in  its  execution,  her  husband  being  named  as  a  party 
and  not  having  signed  it — that  it  was  obtained  from  her  in 
violation  of  her  rights  under  the  will  and  in  breach  of  the 
duty  of  Murray  and  Clark  as  executors  and  trustees — that 
they  had  derived  a  profit  and  pecuniary  advantage  from  the 
arrangement  which  they  could  have  no  right  to  retain — and 
to  obviate  any  difficulty  arising  from  lapse  of  time  and  a 
supposed  acquiescence  on  the  part  of  Mrs.  Powell  and  her 
husband  since  the  year  one  thousand  seven  hundred  and 
ninety-two,  it  was  contended  that  they  remained  ignorant 
of  facts  upon  which  she  had  now  a  right  to  seek  redress. 

As  early  as  the  year  one  thousand  seven  hundred  and 
eighty -nine,  it  appeared  to  have  been  a  subject  of  discossioD 
between  the  executors  and  Mr.  Powell,  whether  the  pro- 
vision made  by  the  will  /or  his  wife  was  liable  to  abatonent 
as  a  legacy,  provided  the  nett  rents  or  income  of  the  pro- 
perty, after  repairs  and  incidental  expenses  deducted,  sbookl 
not  be  equal  to  the  lawful  interest  of  two  thousand  pounds 
sterling.  There  appeared  to  have  been  some  apprehensioii 
that  the  income  would  not  be  sufficient ;  and  this  gave  rise 
to  the  question,  whether  repairs,  &c.  were  not  to  be  paid  out 
of  the  general  funds  of  the  estate,  instead  of  sufieriog  the 
provision  made  for  her  by  the  will  to  be  diminished.  She, 
nevertheless,  continued  to  receive  the  full  amount  down  to 
the  month  of  November  one  thousand  seven  hundred  and 
ninety-one. 

After  this,  the  property  requiring  considerable  repairs,  it 
appeared  to  have  been  deemed  uncertain  how  far  the  nett 
rents  would  go  towards  satisfying  her  demands.  Clark  and 
Murray  held  out  the  idea  that  the  amount  she  might  there- 
after receive  would  be  fluctuating ;  and,  under  these  circum- 
stances, the  proposition  was  made  to  allow  her  a  sum  cer- 
tain, by  way  of  life  annuity,  to  be  regularly  paid  by  them 
instead  of  leaving  her  dependent  upon  the  rents  and  income 
of  the  property  and,  (as  was  presumed,  with  a  view  at* 
avoiding  all  difficulty .  and  uncertainty  as  to  the  amouuO 
she  was  induced  to  agree  to  the  proposal  of  their  taking  the 
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property  to  themselves  and  paying  her  four  hundred  dollars 
a  year  during  her  life  and  securing  the  whole  of  the  princi- 
pal sum,  according  to  the  will,  for  the  benefit  of  her  chil- 
dren at  her  death. 

By  this  arrangement  she  relinquished  one  fourth  part  of 
her  own  interest.  The  offer  appeared  to  have  been  made 
in  goocl  faith  and  from  honest  motives ;  and  was  deliberately 
accepted  by  Mrs.  Powell.  She  was  on  her  way  from  Ca- 
nada to  England  at  the  time,  with  her  family  of  children, 
for  the  purposes  of  educating  them  ;  and  was  staying  at  the 
house  of  her  brother  Mr.  Murray,  one  of  the  executors  and 
residuary  devisees  in  Virginia.  Her  husband  remained  in 
Canada  ;  and  although  ii  did  not  appear  that  she  took  time 
to  consult  him  by  letter  or  otherwise  on  the  subject,  yet  it 
might  be  inferred  that  she  was  already  acquainted  with  his 
views — and  if  not,  there  still  were  others  near  her  in  whom 
she  could  confide  and  whose  advice  she  could  ask,  viz.  her 
two  other  brothers  George  W.  Murray  and^ James  V.  Mur- 
ray and  her  relative  John  R.  Wheaton — the  former  of  whom 
appeared  to  have  taken  some  part  in  the  transaction  and 
was  privy  to  her  executing  the  deed,  a  clause  subjoined  to 
the  instrument  being  in  his  handwriting  and  the  two  latter 
subscribing  their  names  as  witnesses. 

Further  facts  of  the  case  will  be  found  embraced  in  the 
opinion  of  the  court. 

Mr.  G.  SuUivarin  for  the  complainants. 

Mr.  John  Duer  and  Mr.  John  L.  Mason^  for  the  defen- 
dants. 


The  Vice-chancellor  : — There  is  no  pretence  of  fraud  AprU  25(A. 
in  the  ceremonial  or  manner  of  obtaining  Mrs.  Powell's  sig-       1886. 
nature  and  seal  or  her  having  executed  the  instrument  with- 
out a  knowledge  of  its   contents ;  and  I  can   perceive  no 
room  for  imputing  intentional  fraud  to  any  of  the  parties. 

Nor  can  the  deed   be  considered  a  voluntary  one  and 

without  consideration.     A  valuable  consideration  was  given 

in  the  grant  of  the  annuity  as  a  substitute  for  what  she  gave 

up  or  parted  with.     It  is  true  that  the  one  was  a  fourth  less 

than  the  other ;  but  the  inadequacy  is  not  such  as,  under  the 
Vol.  II.  81 
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circumstances,  amounts  to  evidence  of  fraud.  In  the  ab- 
sence of  such  fraud,  the  transaction  must  be  allowed  to 
stand,  although  this  lady  voluntarily  and  without  an  equ- 
valent  relinquished  a  part  of  what  she  was  strictly  entitled 
to  by  the  will.  If  the  will  were  now  before  me  for  adjudi- 
cation, I  should  say  she  was  entitled  to  the  whole  of  the 
provision,  without  abatement ;  and  if  the  rents  or  iacome 
were  insufficient  to  {H'oduce  the  interest  of  two  thousand 
pounds  sterling  a  court  of  equity  would  compel  a  sale  for 
the  purpose  of  raising  the  two  thousand  pounds  and  invest- 
ing it  at  interest  for  her  benefit. — ^But,  if  she  chose  to  forego 
the  right  of  insisting  upon  the  provision  of  the  will,  prefer- 
ring the  certainty  of  four  hundred  dollars  a  year  for  herself 
and  the  full  sum  of  two  thousand  pounds  sterling  for  her 
children  at  her  death,  rather  than  have  a  forced  sale  of  the 
property,  which  possibly  might  not  have  produced  the  foil 
amount,  it  does  not  follow  she  shall  afterwards  be  relieved. 

A  deed  perfectly  gratuitous  and  voluntary  will  not,  for 
that  reason,  be  set  aside  in  equity,  when  free  from  fraud 
and  when  the  party  has  not  thought  proper  to  reserve  to 
himself  a  power  of  revocation :  ViUers  v.  Beaumont^  1  Vem. 
100 ;  Colman  v.  SarreU  1  Ves.  J.  50. 

The  court  cannot  suppose  that  Mrs.  Powell  was  unin- 
formed as  to  her  rights  or  labouring  under  any  delusion  or 
misconception  of  what  she  was  entitled  to  under  the  will. 
Her  husband,  it  appears,  had  previously  been  appoinfed 
judge  of  the  court  of  King's  Bench  of  Upper  Canada ;  and, 
a  few  years  afterwards,  chief  justice — which  office  he  filled 
for  many  years.     It  may  be  supposed  he  was  competent  to 
form  a  correct  opinion  as  to  what  were  her  rights  under  the 
will  and  how  those  rights  could  be  enforced.     It  appears, 
moreover,  that  in  the  year  one  thousand  seven  hundred  and 
eighty-nine  or  about  that  period  hQ  visited   Boston ;  and 
consulted   and  employed  counsel  there  to  look  after  and 
assert  her  claims,  if  the  executors  should  refuse  to  pay. 
Mrs.  Powell  was  doubtless  informed  of  her  husband*s  ojh- 
nion  of  the  will  and  competent  to  act  understandingly  on 
the  subject  of  the   proposed  arrangement.     She  was  not' 
surprised  into  it.     No  undue  advantage  was  taken  of  her 
necessities  or  situation.     The  letters,  containing  the  propo- 
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sal,  evince  no  desire  or  anxiety  to  have  her  agree  to  it  unless 
after  she  had  become  perfectly  satisfied. 

It  is  not  like  the  case  of  JSvans  v.  Llewellin^  1  Cox's  Ca. 
333,  and  2  Bro.  C.  C.  150,  where  deeds  were  set  aside  as 
being  improvidently  obtained  on  the  ground  of  an  inade- 
quacy of  consideration :  the  parties  being  in  low  circum- 
stances, unapprised  of  their  rights  until  the  very  time  of  the 
transaction — and  then  taken  by  surprise — no  opportunity 
allowed  them  to  consult  their  friends  and  none  present  to 
give  them  advice — the  transaction  hurried  through — and 
although  no  actual  fraud  appeared  to  be  intended,  those 
circumstances  partook  of  fraud  and  the  court  granted  relief. 
But  it  is  not  so  here. 

With  respect  to  the  point  of  defective  execution  of  the 
deed,  inasmuch  as  the  husband,  although  named  as  a  party, 
has  never  signed  it:  I  think  it  cannot  be  successfully  urged. 
The  subject  matter  was  the  separate  property  of  the  wife, 
in  regard  to  which  equity  looks  upon  her  as  if  she  were  a 
feme  sole.  Incident  to  the  ownership  in  her  was  the  power 
of  disposition  over  it,  without  the  assent  or  concurrence  of 
her  husband :  Fettiplace  v.  Gorges^  1  Ves.  J.  46,  and  3  Bro. 
C.  C.  7;  Sturgis  v.  Corp,  13  Ves.  190;  Essex  v.  Atkins, 
14  lb.  542;  and  having  executed  the  instrument  for  herself 
and  had  the  benefit  of  it,  she  cannot,  afterwards,  be  per- 
mitted to  take  advantage  of  the  omission  of  her  husband's 
signature  and  seal  to  cancel  her  own.  Besides,  if  the  hus- 
band's concurrence  was  necessary,  there  is  abundant  evi- 
dence  of  a  complete  recognition  of  the  deed  on  his  part  as  a 
valid  and  subsisting  instrument.  He  subsequently  appointed 
agents  to  receive  the  money  under  it ;  and  in  the  year  one 
thousand  eight  hundred  and  eighteen  united  with  Mrs. 
Powell  in  a  power  appointing  Mr.  George  Gallagher  their 
attorney  for  the  special  purpose  of  receiving  the  money 
which  was  payable  by  the  deed.  This  one  act  of  the  hus- 
band's is  a  sufficient  ratification,  at  least  in  equity. 

But  a  still  stronger  ground  upon  which  the  court  cannot 
now  interfere  to  set  aside  the  deed  and  open  the  transaction 
is  the  lapse  of  time.  The  parties  have  acquiesced  from  one 
thousand  seven  hundred  and  ninety-four  to  the  year  one 
thousand  eight  hundred  and  thirty — a  period  of  about  thirty- 
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six  years.  There  is  some  evidence  of  occasional  dissatis- 
faction expressed  by  Judge  Powell  in  one  thousand  ^^1 
hundred  and  five  and  one  thousand  eight  hundred  and  ux 
and  of  his  threatening  or  causing  a  chancery  suit  to  be  com- 
menced ;  but  if  so,  it  was  abandoned — ^and  in  eighteen  boa- 
dred  and  nine  and  the  following  year  it  would  seem  to  have 
been  no  longer  a  subject  of  discontent  and  he  tben  went  on 
receiving  the  half-yearly  payments  of  the  annuity.  No 
sufficient  evidence  is  given  of  his  inability  to  prosecute  a 
suit  for  the  purpose  of  vacating  the  deed  and  of  restonng 
Mrs.  Powell  to  her  rights  under  the  will.  The  delay  is  not 
accounted  for. 

In  Gregory  v.  Gregoty^  Cooper's  R.  201,  a  bill  was  filed 
to  set  aside  a  purchase  made  by  a  trustee,  upon  the  ground 
that  the  consideration  for  the  conveyance  was  grossly  in- 
adequate—that the  plaintiffs  were  ignorant,  at  the  time,  of  the 
value  of  their  interests  under  the  will  and  were  in  indigent 
circumstances  and  advantage  was  taken  of  them.  Eighteen 
years  elapsed  before  filing  the  bill  and  upon  that  ground 
alone  it  was  dismissed,  although  the  case  presented  strong 
equities  and  the  court  would  have  relieved  had  the  trans- 
action been  a  recent  one.  The  decision  of  the  master  of 
the  Rolls  was  affirmed  on  appeal :  1  Jac.  R.  631. 

Laches  and  neglect  are  always  to  be  discountenanced  in 
equity.  A  party  must  not  sleep  upon  his  rights  here  any 
more  than  at  law.  He  must  use  all  reasonable  diligence  to 
assert  his  claim  or  the  court  will  not  help  him.  This  phn* 
ciple  is  found  in  a  great  variety  of  cases :  Smith  v.  Cbty^  3 
Bro.  C.  C.  639,  n ;  Jones  v.  Tuberville,  2  Ves.  Jr.  11 ;  Harcy 
v.  Dinwoody^  lb.  67 ;  Campbell  v.  Walker^  5  lb.  678 ;  and 
it  is  more  particularly  applicable  to  stale  demands  brought 
forward  and  attempted  to  be  supported  for  the  first  time 
after  the  death  of  the  original  party  to  the  transaction. 

But  it  is  said  that  Mr.  and  Mrs.  Powell  ren>ained  many 
years  ignorant  of  the  facts  which  have  since  been  discovered 
and  which  now  show  that  Murray  and  Clark  acted  with  a 
fraudulent  design  in  obtaining  the  property  discharged  of 
the  lien  of  the  two  thousand  pounds,  with  a  view  of  selling 
the  same  and  benefitting  by  an  investment  of  the  money  and 
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that  they  have  succeeded  in  makiDg  a  large  profit  for  which, 
as  trustees,  they  are  liable  to  account. 

I  think,  however,  they  did  not  stand  exactly  in  the  light 
of  trustees.     They  were  residuary  devisees  of  this  specific 
portion  of  the  estate  and,  together  with  Robins,  were  ex- 
ecutors of  the  will.    As  such  devisees,  they  were  entitled 
to  all  the  benefit  of  the  property  over  and  above  the  legacy 
charged  upon  it;  and  the  relation  in  which  they  stood  to 
the  property  and  to  Mrs.  Powell  did  not  forbid  their  becom- 
ing purchasers  of  her  interest.     The  objection,  on  this 
ground,  is  not  valid ;  and  even  if,  after  they  had  sold  th<$ 
property  and  realized  a  sum  exceeding  two  thousand  pounds, 
they  advanced  to  Robins  only  fifteen  hundred  pounds  while 
they  took  his  mortgage  for  two  thousand,  with  interest  at 
four  and  an  half  per  cent.,  so  as  to  produce  the  annuity  of 
four  hundred  dollars  and,  by  that  means,  gained  five  hun- 
dred pounds  which  they  have  since  had  the  use  of,  I  do  not 
well  perceive  how  it  necessarily  follows  thai  Mrs.  Powell 
can  claim  from  them  the  interest  of  the  five  hundred  pounds 
by  way  of  making  up  the  amount  which  she  had  agreed  to 
relinquish.     I  am  inclined  to  think  the  letter  from  Murray 
to  Mrs.  Powell  of  September  4th  1826,  gives  a  true  account 
of  their  placing  in  Robins' hands  fifteen  hundred  pounds  of 
the  money  and  no  more,  requiring  him  to  secure  and  repay 
the  whole  sum  of  two  thousand  pounds  at  Mrs.  Powell's 
death  with  interest  in  the  mean  time  at  four  and  an  half  per 
cent.,  nominally,  but  which  was,  in  fact,  six  per  cent,  on  the 
sum  actually  advanced.     They  may  have  found  him  willing 
to  take  the   money  on  those  terms ;  and  it  can  hardly  be 
supposed  they  would  have  been  willing  to  lend  the  whole 
two  thousand  pounds  sterling  at  an  interest  so  far  below 
the  legal  rate  as  the  face  of  the   mortgage  shows.     The 
oppressive  nature  of  the  bargain  with  Robins,  if  it  was  such, 
is  not  evidence  of  any  fraudulent  design,  on  their  part,  to- 
wards Mrs.  Powell  in  their  previous  arrangement  with  her. 
Whether  there  were  any  statute  at  that  time  in  force  in 
Massachusetts  against  usury,  which  would  have  jeopardized 
the  loan  to  Robins  or  avoided  the  security,  does  not  appear; 
but  if  so,  they,  as  executors,  must  have  answered  for  the 
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1890.      principal  sum  of  two  thousand  pounds  sterling  in  their  own 
persons  and  estate. 

The  knowledge  or  concealment  of  the  circomstances  of 
that  transaction  appears  to  mc  not  to  var}%  in  any  respect^ 
the  rights  of  the  parties.  Whether  it  was  for  the  first  time 
made  known  by  the  letter  of  Murray  to  Mrs.  Powell  in  the 
year  one  thousand  eight  hundred  and  twenty-six  or  was 
verbally  communicated  in  the  conversation  alluded  to  in  the 
same  letter  in  one  thousand  eight  hundred  and  sixteen  seems 
not  very  material.  I  consider  the  efiect  of  the  delay  or 
lapse  of  time  upon  the  claim  set  up  in  oppositioo  to  the 
deed  is  not  obviated  by  any  thing  appearing  in  the  case 
and,  consequently,  that  Mrs.  Powell  is  not  entitled  to  an 
account  of  any  arrears  of  interest  on  the  two  thousand  pounds 
sterling,  being  the  difference  between  that  and  the  annoitj 
which  has  been  paid  to  her. 

However,  the  bill  is  not  to  be  dismissed.  It  is  conceded 
that  the  money  remains  in  the  estate  of  Mr.  Murray,  Dot 
set  apart  or  invested  in  any  specific  securities ;  and  it  is 
right  and  proper  it  should  be  securely  invested  so  as  to  pn>- 
duce  Mrs.  Powell's  annuity  in  future  and,  at  her  death,  the 
capital  to  be  divided  and  paid  over  to  her  children  and  the 
surplus  income,  if  any  in  the  mean  time,  to  go  to  the  repre- 
sentatives  of  Murray  towards  satisfying  the  outstanding 
bond  in  Boston  against  his  estate. 

A  decree  may  be  made  accordingly ;  but  the  complain- 
ants are  not  entitled  to  costs — neither,  under  the  circum- 
stances, ought  they  to  pay  costs  to  the  defendants  the  Mar- 
rays.     As  to  the  defendants,  the  executors  of  Clark's  estate, 
the  bill  must  be  dismissed  with  costs,  although,  from  the 
frame  of  the  bill,  and  the  nature  of  the  claim  made  by  it, 
they  were  deemed  necessary  parties.     If  it  had  been  con- 
fined to  the  investment  of  the  capital,  they  would  have  been 
unnecessary  parties  ;  but  as  the  bill  sought  to  recover  ar- 
rears of  interest  in  which  they  have  failed,  the  complainants 
must  pay  costs  to  these  executors. 
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If  advene  claims  arlae  as  to  tbe  deposit  money  reeeWed  by  an  anctloneer— one  party  in- 
ilstiDg  upon  its  return  and  tbe  otber  on  its  being  paid  over^tbe  ancttoneer  may  file  a 
bill  of  interpleader. 

Bills  of  interpleader  are  not  to  be  enconraged,  wbere  tliere  is  any  otber  mode  of  adjusting 
conlUetiog  claims  with  perfect  safety  to  tlie  stakeboider.  Still,  a  party  bolding  a  fund 
in  wbicb  be  bas  no  interest  and  to  wbicb  adverse  claims  are  set  up,  is  not  bound  to 
stand  an  action  at  law  under  a  promise  or  oflbr  of  indemnity.  Nor  is  lie  obliged  to  ex- 
ercise any  Judgment  on  tbe  subject  of  tbe  right  between  tbe  parties  when  one  tbreatens 
or  commences  a  suit  and  tbe  otber  forbids  payment. 

In  order  to  work  a  forfeiture  of  a  deposit  on  an  auction  sale,  there  must  bava  been  an 
express  stipulation  to  that  effect. 


Bill  of  interpleader.    The  complainants  were  auctioneers ;  Nov.  lOfft, 
and  had  been  employed  by  the  defendant,  John  Graham,  to       1885. 
sell  two  lots  of  ground  by  auction.     The  other  defendant,  -  ^-^^''^^^ 
John  Scudder,  became   the  purchaser  at  the  sum  of  two  pjeocJer. 
thousand  seven  hundred  dollars.    He  paid  down,  pursuant  Audumeer* 
to  the  terms  of  sale,  ten  per  cent,  of  the  purchase  money ;  J^eponL 
and  the  residue  was  to  be  forthcoming  (at  a  specified  time) 
on  the  delivery  of  the  deed.     The  complainants  gave  to 
Scudder  a  written  receipt  for  the  ten  per  cent.,  which  was 
therein  called  a  deposit ;  and  in  the  body  of  this  receipt 
was  inserted  the  following :  "  This  deposit  will,  under  no 
circumstances,  be  paid  over  to  either  buyer  or  seller  without 
their  mutual  consent  and  the  production  of  this  receipt*** 
The  purchaser  was  the  holder  of  such  receipt. 

Some  difficulty  occurred  between  the  parties  about  ful* 
filling  the  contract  at  the  time  specified.  The  vendor  tCD- 
dered  a  deed,  which  the  purchaser  refused ;  and  both  of 
them  demanded  the  deposit — each  offering  to  indemnify  the 
complainants  against  the  claim  of  the  other  and  forbidding 
the  money  to  be  paid  over.  The  complainants  declined 
paying  over  the  amount  to  either  without ''  mutual  consent.'* 
The  defendant,  John  Graham,  claimed  the  money  and  com- 
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1896.  menccd  an  action  at  law  against  the  complainants.  The 
latter  then  filed  their  bill ;  and  to  which  the  defendants 
answered.  The  cause  came  before  the  court  on  bill  aad 
answers. 

Mr.  A»  L.  Mc  Donald^  for  the  complainants. 

Mr.  C.  F.  Chrim^  for  the  defendant,  John  Scudder. 

F^ntary  22      Mr.  D.  SeldeUj  for  the  defendant,  John  Graham. 
1836. 

Ths  Vicb-Chabicellor  : — The  first  and  on!y  questioo  to 
be  disposed  of,  in  this  stage  of  the  cause,  seems  to  be  this : 
whether  the  bill  is  necessary  and  properly  filed  ? 

An  auctioneer,  in  making  a  sale,  is  considered  in  law  the 
agent  of  both  vendor  aud  purchaser ;  and  hence  it  is  that 
he  becomes  a  mere  depositary  or  stake-holder  of  that  part 
of  the  purchase  fnoney  which,  by  the  conditions  of  sale,  is 
required  to  be  paid  down.  When  the  contract  is  completed, 
it  is  to  be  paid  over  as  a  part  of  the  purchase  money,  If 
the  contract  falls  through  without  any  fault  of  the  purchaser, 
he  is  entitled  to  a  return  of  the  money ;  but,  should  a  dis- 
pute arise,  as  in  the  present  case,  and  both  parties  claim 
adversely  to  each  other — one  insisting  upon  a  return  and 
the  other  upon  its  being  paid  over — ^then  the  auctioneer,  oot 
being  able  to  decide  between  them  nor  obliged  to  take  upon 
himself  the  risk  of  a  determination,  may  file  a  bill  to  compel 
them  to  interplead  and  adjust  the  matter  between  them- 
selves :  1  Sugden  on  Vend.  (9  Ed.)  47,  49. 

This  doctrine  is  as  applicable  to  an  auctioneer  as  to  any 
other  depositary  or  stake-holder :  Fairhrother  v.  ProUenU 
Dan.  R.  64,  S.  C.  5  Price,  303. 

But  bills  of  interpleader  ought  not  to  be  encouraged,  if 
there  be  any  other  mode  by  which  the  rights  of  conflictii:^ 
claimants  can  be  adjusted  with  perfect  safety  to  the  stake- 
holder. In  these  auction  sales  the  deposit  is  often  small  in 
amount ;  and  I  should  regret  to  see  a  bill  of  this  sort  file^ 
•very  time  a  dispute  arose  about  completing  the  contnct 
Sneh  disputes  are  not  unfrequent,  owing  to  some  supposed 
or  real  defect  of  title  or  misunderstanding  of  the  particulars 
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of  sale.  The  expense  of  a  bill  very  soon  absorbs  a  consi* 
derablfi  portion,  if  not  the  whole,  of  the  fund  in  controversy. 
I  do  not  know,  however,  that  the  court  can  avoid  entertain- 
ing these  bills.  A  party  holding  a  fund  in  which  he  has  no 
interest  and  to  which  adverse  claims  are  set  up,  is  not  bound 
to  stand  the  action  at  law  even  under  a  promise  or  cove- 
nant of  indemnity.  For,  suppose  he  takes  a  bond  or  cove- 
nant for  that  purpose,  still  he  may  be  put  to  the  trouble  and 
expense  of  a  suit  for  his  reimbursement  and,  after  all,  the 
security  which  he  has  taken  may  prove  unavailing.  This 
is  a  consequence  which  can  be  effectually  avoided  only  by 
not  rendering  it  obligatory  upon  him,  under  any  circum* 
stances,  to  accept  a  bond  or  promise  of  indemnity  and  take 
the  defence  upon  himself. 

The  court  of  chancery  must,  therefore,  continue  to  inter- 
fere until,  by  legislative  enactment,  some  cheaper  and  less 
complicated  remedy  is  provided :  like  that  which  has  been 
adopted  by  act  of  parliament,  in  England,  where  any  per- 
son sued  at  law  for  money  or  other  thing  in  his  hands,  to 
which  he  makes  no  claim  himself,  but  to  which  adverse 
claims  are  made  by  third  persons,  may,  at  once„  by  an  ap- 
plication to  the  court  of  law  in  which  he  is  sued  or  to  any 
one  of  its  judges  at  chambers,  compel  such  adverse  claim- 
ants to  interplead  and  thus  obtain  exemption  from  all  further 
participation  in  their  controversy. 

It  is,  nevertheless,  contended,  on  the  part  of  the  defendant, 
John  Scudder,  that,  aside  from  the  circumstance  of  an  ofier 
of  Indemnity,  provided  the  complainants  would  return  the 
deposit,  there  was  no  necessity  for  filing  the  present  bill, 
because  the  condition  upon  which  they  received  it  was  a 
sufficient  protection  to  them  so  long  as  his  consent  to  the 
payment  over  of  the  money  was  withheld.  I  am  inclined  to 
think  that  Graham  cannot  recover  in  the  suit  at  law  without 
proving  Scudder's  consent  to  the  payment  over,  especially 
if  the  auctioneers  can  show  that  the  condition,  upon  which 
they  received  the  deposit,  expressed  as  in  the  receipt,  waa 
made  known  to  the  vendor  at  the  time  and  no  objection  waa 
raised  by  him  on' the  ground  of  its  not  being  in  conformity 
with  the  terms  of  sale ;  and  I  suppose  that  the  form  of  re- 
ceipt given  in  this  case  is  adopted  by  the  auctioneers  witb 
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a  view  to  save  themselves  from  ail  trouble  in  relatioo  to  the 
deposit,  except  merely  the  trouble  of  paying  over  the  money 
or  returniog  it  when  the  parties  mutually  consent.  But  be 
the  effect  of  this  clause  in  the  receipt  what  it  may,  if  the 
parties  get  into  a  controversy  and  a  suit  is  commenced 
against  the  auctioneer  by  one  of  them,  although  it  may  be 
very  obvious  that  the  plaintiff  at  law  cannot  recover,  still 
I  am  of  opinion  the  complainant  here  is  not  bound  to  wait 
and  take  his  chance  of  defending  the  action.  This  principle 
was  stated  in  Langston  v.  Boylston^^  Yes.  Jr.  109,  and  re- 
cognised in  Atkinson  v.  Manks^  in  Error,  1  Cowen,  692, 
where  Mr.  Justice  Sutherland  very  clearly  explains  the 
nature  and  object  of  a  bill  of  interpleader ;  and  lays  it  down 
as  a  rule  that  a  stakeholder  is  not  bound  to  exercise  any 
judgment  on  the  subject  of  the  right  between  the  parties, 
where  one  threatens  or  commences  a  suit  and  the  other  for- 
bids the  paying  over  of  the  money.  There  can  be  no  great 
hardship  upon  the  party  having  the  right  of  the  case,  in  ad- 
hering to  this  rule :  for  when  it  is  ascertained  which  of  them 
has  preferred  a  false  claim,  the  costs  of  the  bill  of  inter- 
pleader, as  well  as  of  the  litigation  generally,  can  be  imposed 
upon  him. 

I  must  hold  the  bill  to  be  properly  filed ;  and  that  the 
complainants  are  entitled  to  costs  out  of  the  fund  to  be 
taxed. 

This  being  settled,  the  case  must  then  be  put  in  a  train 
for  decision  between  the  defendants. 

A  suit  at  law  has  alreadv  been  commenced,  which  is  cal- 
culated  to  test  the  right  set  up  by  the  defendant,  John  Gra- 
ham, to  the  deposit ;  and  there  can  be  no  difficulty  in  per- 
mitting that  action  to  go  to  a  trial,  with  liberty  to  Scudder 
to  defend  it.  I  shall  order  (following  substantially  the  pre- 
cedent mentioned  in  the  note  in  Daniell's  Reports,  68,)  that 
Graham  be  at  liberty  to  proceed  in  the  action  at  law  com- 
menced against  the  present  complainants,  which  the  defen- 
dant Scudder  is  to  defend  in  their  names ;  that  both  of 
the  defendants  shall  be  bound  by  such  verdict  as  may 
be  rendered  therein  and  allowed  to  stand  by  the  judges : 
but  judgment  is  not  to  be  perfected,  nor  execution  issoedi 
until  this  cause  shall  be  further  heard  after  the  said  trial 
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and  the  postea  is  brought  iDto  this  court.  The  defen- 
dants or  either  of  them  are  to  be  at  liberty  to  examine  the 
present  complainants  as  witnesses  on  the  trial  of  such 
action  ;  and  the  consideration  of  the  question  whether  either 
and  which  of  the  defendants  shall  pay  over  to  the  other  the 
amount  of  the  complainants  costs  to  be  taken  out  of  the 
fund  in  hand*  the  costs  of  the  action  at  law  and  also  the 
defendants  costs  of  this  suit  and  all  further  directions  must 
be  reserved  until  afier  the  trial  of  such  action  at  law. 

I  would,  however,  suggest,  for  the  consideration  of  the 
defendant,  John  Graham,  whether  he  has  not  mistaken  his 
course  in  claiming  the  deposit  and  bringing  an  action  to 
recover  the  specific  money  or  some  part  of  it,  even  if  he 
can  make  it  appear  that  Scudder's  refusal  to  complete  his 
purchase  was  without  just  cause  and  that  he,  Graham,  has 
been  damnified  by  such  refusal.  I  do  not  understand  by 
the  terms  of  sale — as  set  out  in  the  bill  now  before  me  and 
admitted  in  the  answers — that  if  the  purchaser  failed  to 
complete  the  purchase,  the  deposit  should  be  forfeited  and 
the  proprietor  be  at  liberty  to  rc-sell  the  lots  and  charge  the 
first  purchaser  with  the  deficiency  and  the  expenses. 

An  express  stipulation  to  that  effect  appears  to  me  to  be 
necessary  in  order  to  give  the  vendor  a  right  to  re-sell  on 
account  of  the  first  purchaser  and  to  recover  from  him  any 
deficiency  and  charges ;  and  more  especially  is  such  a  sti- 
pulation or  condition  necessary  in  order  to  work  a  forfeiture 
of  the  deposit :  1  Sugden,  40,  5L  Now,  the  defendant, 
Graham — as  appears  from  his  own  answer — ^instead  of  pur- 
suing a  legal  remedy  for  the  purchase  money  after  a  tender 
of  the  deed  or  filing  a  bill  in  this  court  for  a  specific  per- 
formance by  the  purchaser,  employed  the  same  auctioneers 
to  re-sell  the  property.  Could  he  do  this  and,  at  the  same 
time,  retain  the  former  contract  of  sale  in  force  7  There 
was  nothing  expressed  in  such  contract  to  authorize  it. 
But  he  did  not  even  wait  to  try  the  experiment  of  a  re-sale 
at  auction  in  order  to  see  whether  more  or  less  than  the 
first  price  would  be  realized.  He  sold  the  lots  at  private 
sale,  at  the  same  price  the  first  purchaser  was  to  pay ;  and 
if,  after  this,  he  is  entitled  to  compensation  for  his  trouble 
«nd  expense  in  effecting  such  re-sale,  hit  remedy,  if  any, 
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1896.  must  be  against  Scudder  personally  for  damages  and  not 
against  the  auctioneers  in  respect  to  the  deposit  in  theii 
bands.  He  has  not  taken  care  to  secure  to  himself  any 
right  to  or  lien  upon  the  fund  by  any  thing  contained  io  tbe 
contract :  and  can  the  law,  then,  confer  it  upon  him  ? 

I  throw  out  this  intimation  of  what  my  views  are  on  tlus 
part  of  the  case  for  the  defendant,  Graham,  to  consider  whe- 
ther it  would  not  be  for  his  interest  to  submit,  at  once,  to 
an  adjudication  of  the  point,  without  further  litigatio&  and 
expense  7 


Mills  and  others  v.  Hallock  and  another. 


^ooda  were  told  at  aactlon  on  tbe  ninth  and  twenty-aecond  day*  of  Jqim,  oo  "  approved 
promlaaonr  notes;"  and  delivered  to  tiie purcbaaer,  who  (althoagfa  in  good  credit  at 
tbe  time)  did,  on  tbe  seventeenth  day  of  July  following,  make  an  assignment  for  tbe 
benefit  of  creditorr.  The  approved  notes  had  not  been  given  and  were  not  applM  hr 
nntll  after  tbe  aarignment  Tbe  court  decided  ibat,  even  if  tbera  were  a 
usage  as  to  sales  for  approved  paper,  the  delay  of  the  complainanta  here  waa 
Ibeir  recovering  possession  of  tbe  goods  and  that  the  delivery  was  complete. 

Aeastommust  be  proved  liy  evidence  of  facts ;  byncanaofwit 
freqaent  aad  actual  experience  of  it. 


F^b.  \Slhf        The  bill,  which  was  filed  on  the  twentieth  day  of  July, 
1836.       QHQ  thousand  eight  hundred  and  thirty-two,  originally  went 

Au^hnsale.  ^8^^"^^  William  Pike  and  Joshua  C,  Skidmore.     It  had  been 

Cmtom.        dismissed,  as  to  Pike,  by  consent ;  and  Pike  died  two  days 

Iklwery.       after  the  same  was  filed. 

The  pleading  showed  that  the  complainants*  Sylvester 
H.  Mills,  Levi  A.  Mills  and  Thomas  M.  Hooker,  as  auc- 
tioneers in  the  city  of  New  York,  and  about  the  ninth  and 
twenty-second  days  of  June,  one  thousand  eight  hundred 
and  thirty-two,  sold  to  the  said  William  Pike  certain  goods, 
specified  in  a  schedule,  to  the  amount  of  five  hundred  and 
twenty-one  dollars  and  sixty-three  cents  for  an  approved 
promissory  note  to  be  given  at  the  delivery  of  tbe  goods. 
That,  by  the  usage  of  trade,  where  goods  are  delivered  wheo 
called  for,  the  property  in  them  remains  with  the  seller  until 
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the  notes  are  given.  That  the  complainants  delivered  the 
goods  to  Pike  immediately,  but  that  he  had,  when  afterwards 
requested,  declined  giving  his  note  for  them ;  and,  shortly 
after  the  sale,  failed  and  assigned  to  the  defendants  and 
Joshua  C.  Skidmore  his  property,  including  a  great  part  of 
the  goods  for  some  alleged  precedent  debts.  That  the  com- 
plaihants  had  applied  to  the  assignees  to  re-deliver  or  pay 
for  the  goods,  both  of  which  they  had  refused  to  do. 

The  defendants,  Charles  Hallock  and  John  Jaggcr,  (as- 
signees of  Pike,)  in  their  answer,  admitted  the  purchase  by 
Pil^e  ;  but  declared  their  ignorance  of  the  terms  of  sale  and 
value  Gif  the  goods.  They  denied  the  usages  of  trade  as 
averred  in  the  bill ;  and  submitted  to  the  court  that  where 
goods  'vrere  sold  as  these  were,  they  became  the  property 
of  the  purchaser  and  that,  in  the  absence  of  any  special 
agreement,  the  seller  has  no  control  over  them.  They 
averred  that  Pike  was  in  good  circumstances  at  the  time 
of  the  purchase ;  and  that  more  than  a  month  afterwards 
he  failed  and,  on  the  seventeenth  day  of  July,  one  thousand 
eight  hundred  and  thirty-two,  assigned  to  them  certain  pro- 
perty— a  copy  whereof  was  annexed  to  their  answer.  That 
after  they  had  undertaken  to  execute  the  objects  of  the  as- 
signment, the  complainants  applied  to  them  in  relation  to 
the  goods  and  that  this  was  the  first  they  knew  of  the  sale 
or  circumstances  and  they  knew  nothing  more  except  from 
the  bill.  That  they  told  the  complainants  they  did  not  con- 
sider themselves  bound  to  redeliver  the  goods.  That  Pike 
died  insolvent  on  the  twenty-second  day  of  July  one  thou- 
sand eight  hundred  and  thirty-two — never  having  informed 
then  what  became  of  the  goods  or  their  avails  and  they 
knew  nothing  of  them,  except  that,  upon  an  examination  of 
Pike's  goods,  after  copies  of  the  bill  were  served  on  them, 
they  found  one  parcel,  worth  about  fifteen  dollars,  now  in 
their  possession  and  they  believed  the  rest  were  sold  before 
Pike's  failure  and  the  avails  applied  to  his  own  use.  That 
the  goods  assigned  would  not  pay  Pike's  creditors ;  and 
they  denied  the  complainants'  right  to  the  goods. 

Proofs  were  entered  into ;  but  it  is  believed  that,  for  the 
purposes  of  this  report,  they  will  be  found  sufficiency  refer- 
red to  in  the  opinion  of  the  court. 
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Mr.  Sedgwick^  for  the  complaiDaDts. 
Mr.  Staples^  for  the  defendants. 


Nov.   14th.       The  Vice-Chancelloii  : — In  the  case  of  Haggerty  t. 
Palmer^  6  J.  C.  R.  437,  it  was  assumed  that  the  deliFeiy  of 
the  goods  was  conditional,  from  the  usage  of  trade  which 
was  said  to  exist  in  relation  to  auction  sales  in  the  citv  of 
New  York  where  goods  were  sold  for  approved  endorsed 
notes  and  the  notes  were  not  given ;  and  it  was  held  that 
the  auctioneer  could  reclaim  the  goods  or  their  proceeds  in 
the  hands  of  a  voluntary  assignee;  and  in  Keeler  v.  Field, 
1  Paige's  C.  K.  312,  the  delivery  was  considered  to  be  con- 
ditional bv  the  terms  of  the  contract  itself  until   endorsed 
notes   were  given  and   not  from  any  particular  usage  of 
trade — the  sale  there  not  being  one  at  auction.     The  circum- 
stances of  the  last  case  furnished  also  a  ground  of  fraud 
upon  which  the  court  could  very  properly  interfere  aad  re- 
store possession  of  the  goods.     But,  in  the   present  case, 
there  is  uo  ground  for  imputing  fraud  to  the   purchaser  or 
any  undue  means  in  obtaining  a  delivery  to  him.     'Sot  is 
there  any  thing  in  the  terms  of  sale  from  which  it  can  be 
inferred  that  the  auctioneers,  the  complainants,  did  not  in- 
tend to  part  with  the  possession  and  all  right  to  and  control 
over  the  goods,  when  they  permitted  the   purchaser,  Pite, 
to  take  them  to  his  own  store.    He  was  to  give  an  approv- 
ed note  or  notes — not  necessarily  an  endorsed  note.    They 
might  have  been  satisfied  with  his  own  personal  responsi- 
bility.— He  was  in  good  standing  and   credit  at  the  time. 
They  did  not  stipulate  absolutely  for  the  security  of  a  third 
person,  an  endorser.     There  is,  therefore,  less  reason  in 
such  a  case  for  supposing  they  did  not  intend  a  conditional 
delivery  than  in  the  case  of  a  sale  for  approved  endorsed 
notes. 

Besides,  the  delay  on  the  part  of  the  complainants  in  call- 
ing for  the  notes  and  their  not  seeking  to  obtain  a  return  of 
the  property  until  after  they  had  heard  of  the  purchaser's 
failure  and  of  his  having  made  an  assignment,  afibrds  suffi- 
cient evidence  of  their  having  waived  the  conditiont  if  airf 
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such  were  attached  to  the  delivery.  One  parcel  of  the 
goods  was  sold  on  the  ninth  of  June  and  another  on  the 
twenty-second  of  the  same  nnonth ;  and  it  was  not  until 
about  the  middle  of  July  that  Pike,  the  purchaser,  failed  and 
made  an  assignment  for  the  benefit  of  his  creditors — say  on 
the  seventeenth  of  July.  He  had  all  this  time  to  make  sales 
of  the  goods.  The  complainants  knew  he  bought  them  to 
sell  again.  Did  they  then  expect  he  would  keep  them  on 
hand  and  that  they  could  reclaim  them  or  resume  the  pos- 
session at  any  length  of  time  when  they  might  choose  to 
call  and  not  receive  such  note  or  notes  according  to  con- 
tract ?  In  Fumiss  v.  Hone^  8  Wend.  R.  247,  it  was  inti- 
mated that  a  delay  of  seven  days  in  sending  for  the  notes 
would  be  considered  a  waiver  of  the  condition. 

Even  placing  the  present  case  on  the  footing  of  custom 
or  usage,  the  delay  here  has  been  greater  than  is  generally 
allowed.  One  of  the  witnesses  for  the  complainant,  Mr. 
Austin^  says  the  notes  are  called  for  in  most  cases  within 
ten  days.  Mr.  Hone,  another  witness,  states  it  to  be  within 
a  fortnight,  while  Mr.  Cruger,  their  clerk,  from  six  to  eight 
days.  And  there  is  no  legal  evidence  before  me  that  the 
notes  were  called  for  before  they  heard  of  the  assignment. 
If  they  did  call  for  them  sooner,  certain  it  is  they  took  no 
steps  to  get  back  the  goods ;  and  I  think  this  sufficiently 
shows  it  was  not  a  conditional  delivery  or  that  the  condi- 
tion was  waived. 

But  as  to  the  point  of  conditional  delivery.  This  is  put 
upon  the  footing  of  a  custom  or  usage  of  auction  sales. 
The  existence  of  such  a  custom  is  denied  by  the  answer. 
It  is  a  matter  of  fact  put  in  issue  ;  and  proofs  have  been 
taken.  In  the  case  of  Ftaiiiss  v.  Hone  and  the  cases  there 
referred  to,  such  usage  was  either  expressly  admitted  or 
assumed  to  exist,  because  it  was  not  denied.  The  witnesses 
before  named  speak  of  it  as  a  matter  understood  that  when 
sales  are  made  at  auction  for  approved  promissory  notes 
and  the  goods  are  delivered,  such  delivery  is  conditional 
only  and  not  perfect  until  delivery  of  the  notes  and,  if  the 
notes  are  not  given,  the  property  of  the  goods  remains  in 
the  seller.  Whether  it  is  so  understood  by  both  parties  or 
only  by  the  seller  is  not  stated.    Other  witnesses,  however, 
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who  hare  been  in  the  habit  of  buying  goods  at  aociion  ny 
they  have  never  heard  of  such  a  custom  or  usage  in  ibe 
trade  nor  so  understood  it.  The  difficulty  about  the  testi- 
mony, on  the  part  of  the  complainants,  is  that  it  amounts 
to  no  more  than  the  mere  opinion  or  private  understacdiDg 
of  auctioneers. 

A  custom  must  be  proved  by  evidence  of  facts  (and  not 
by  mere  speculative  opinions ;)  by  means  of  witnesses  who 
have  had  frequent  and  actual  exf)erience  of  the  cusxom. 
The  testimony  of  those  who  speak  from  report  only  and  not 
from  particular  instances  within  their  own  knowledge,  if 
receivable  at  all,  is  of  no  weight :  4  Starkie,  452.  The 
witnesses  here  do  not  speak  of  particular  instances  within 
their  own  knowledge,  where  the  right  to  reclaim  goods  has 
been  asserted  on  the  ground  of  such  conditional  delivery 
and  been  acquiesced  in  by  purchasers.  There  is  no  evi- 
dence of  facts.  No  evidence  that  the  purchasers  have  had 
frequent  and  actual  experience  of  the  custom ;  and  without 
this,  I  cannot  say  the  custom  exists. 

Upon  these  several  grounds,  I  consider  the  complaioaiits 
fail  in  their  case.  It  appears,  moreover,  from  the  testimooy 
that  very  few  of  the  goods  sold  by  the  complainants  re- 
mained in  specie  and  came  to  the  hands  of  the  assignees 
under  the  assignment,  probably  not  enough  to  confer  juris- 
diction. I  do  not  see  how  I  can  act  otherwise  than  dismisa 
the  bill  with  costs. 
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Lb  Roy  o.  The  Globe  Insurance  Company,  et  al.  i*  *<>* 


The  directors  of  ibe  O.  Insurance  Company  passed  a  resolution  on  the  tenth  of  November, 
1836,  declaratory  of  a  dividend ;  and  oo  the  thirtieth  day  of  the  same  month  such 
dividend  was  carried,  on  the  boolcs  of  the  company,  to  profit  and  loss,  leavinn  the  capi- 
tal entire  and  a  further  surplus  to  the  credit  of  the  company  for  profits  then  earned  and 
not  divided.    Public  notice  was  given  (in  the  newspapen  of  the  eleventh  of  November) 
that  this  dividend  would  be  paid  on  and  after  the  first  of  December.    Checks  on  one 
oftlie  banks  were  prepared  and  filled  up  with  each  party*s  dividend.    These  cheeks 
were  all  dated  the  first  of  December,  signed  by  the  prevident  and  made  payable  to  the 
order  of  tlie  secretary  of  the  company  and  were  placed  In  the  hands  of  the  latter  to  be 
endorsed  by  him  and  delivered  over  to  the  stockholders  as  they  should  call.    About 
4-5tb8  of  these  checks  had  been  called  for.    The  great  fire  rendered  the  insurance  eom- 
pany  insolvent  and  its  affairs  fell  into  the  hnnds  of  receivers  under  the  act.    A  stock- 
holder, who  was  entitled  to  participate  in  this  dividend,  came,  after  the  fire,  for  his 
check  and  it  was  refused  him.    Question,  whether  the  dividend  for  him  had  been  so 
far  sec  apart  as  to  give  him  a  right  to  it  notwithstanding  the  insolvency  of  the  company 
and  tine  passing  of  their  aflhlrs  into  receivers  hands  or  whether  it  fell  back  into  the  fa- 
neral  property  of  the  company  :  Held^  that  the  dividend  had  been  severed  and  the  stock- 
holders  were  entitled  to  it. 
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The  facts  in  this  case,  as  they  appeared  by  the  plea<liDg8» 
were  briefly  these. 

The  complainant  and  Catharine  A.  Newbold,  since  de- 
ceased, as  guardians  of  infants,  were  stockholders  of  the 
Globe  Insurance  Connpany.  These  persons  possessed  one 
hundred  and  ten  shares  of  its  capital  stock,  the  par  value  of 
each  share  being  fifty  dollars.  The  said  company  was  in-  jn^J^^^J^ 
corporated  for  insurance  against  loss  by  fire,  with  a  capital  Company. 
of  one  million  of  dollars,  and  conducted  its  business  in  the  ^^t^rofice 
city  of  New  York.  f  dmd^ 

At  a  meeting  of  the  directors  of  the  company  held  on  the 
tenth  day  of  November,  one  thousand  eight  hundred  and 
thirty-five,  a  statement  of  its  afifairs,  up  to  the  first  of  De- 
cember then  next,  was  exhibited  by  the  proper  officers  and 
committees  of  the  company,  showing  a  surplus  fund,  arising 
from  profits  then  earned  and  undivided,  amounting  to  seven- 
ty-six thousand,  four  hundred  and  twenty-nine  dollars  and 
sixty-nine  cents. 

On  the  exhibition  of  these  statements,  the  directors,  by  a  ^ 

resolution  passed  on  the  same  day,  declared  a  dividend  of 

three  and  one  half  per  centum  on  the  capital  stock  of  the 

company,  for  the  six  months  then  last  past,  to  be  paid  out 
Vol.  II.  88 
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^"^'^^"^^  of  such  surplus  profits  on  and  after  the  first  day  of  Decem- 
ber then  next.  This  dividend  amounted  to  thirtv-five  thoo- 
THE  GLOBE  saud  doIluFs,  whlch  sum,  on  the  thirtieth  day  of  November, 
IK8URAXCS  one  tliousand  eight  hundred  and  thirty-five,  was  carried,  in 
coKPAKT.  the  books  of  the  company,  to  the  debit  of  profit  and  loss; 
leaving  the  capital  then  entire  and  a  further  surplus  to  the 
credit  of  the  company,  for  profits  then  earned  and  not  divid- 
ed, amounting  to  forty-one  thousand  four  hundred  and  twen- 
ty-nine dollars  and  sixty-nine  cents.  Notice  of  this  dividend 
and  that  it  would  be  paid  on  and  after  the  first  day  of  De- 
cember was  given  in  the  public  papers  on  the  eleventh  day 
of  November  one  thousand  eight  hundred  and  thirty-five. 
Checks  or  drafts  on  the  Merchants  Bank  were  accordingly 
prepared,  such  checks  being  severally  filled  up  for  the 
amount  of  the  dividend  payable  to  each  stockholder.  These 
checks  were  all  dated  the  first  day  of  December,  one  thou- 
sand eight  hundred  and  thirty-five.  They  were  signed  by 
Henry  Rankin,  President,  made  payable  to  the  order  of 
Richard  Dunn,  Secretary  of  the  company,  and  were  placed 
in  the  hands  of  the  latter,  to  be  endorsed  by  him  and  deli- 
vered over  to  the  stockholders,  as  they  should  call  ibr  tbem, 
on  their  signing  receipts  for  the  same  in  the  dividend  booL 
Between  the  first  and  seventeenth  days  of  December,  about 
four-fifths,  in  amount,  of  these  checks,  were  called  for  by 
and  were  delivered  to  stockholders  and  duly  paid  on  pie- 
sentment  at  the  bank. 

Among  the  checks  thus  filled  up  and  signed,  was  one  for 
one  hundred  and  ninety-two  dollars  and  fifty  cents,  intended 
to  pay  the  dividend  due  to  the  complainant  and  Mrs.  New- 
bold  on  their  one  hundred  and  ten  shares  of  stock  and  to  be 
delivered  to  them. 

On  the  night  of  the  sixteenth  of  December,  one  thousand 
eight  hundred  and  thirty-five,  the  great  fire  took  place  in 
the  city  of  New  York :  the  complainant  and  other  stock- 
holders, to  the  amount  of  about  one  fifth  in  value,  not  having 
then  called  for  their  dividends.  On  the  eighteenth  of  the 
same  December,  the  complainant  applied  for  the  check  pay- 
able to  him  and  Mrs.  Newbold,  to  the  secretary,  who,  act- 
ing under  the  orders  of  the  directors,  refused  to  deliver  it 
or  otherwise  pay  the  dividend,  on  the  ground  that  the  com- 
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pany  had  sustained  l6sses  by  the  fire  above  mentioned  to       188^- 
an  amount  which  had  rendered  it  insolvent.     On  application 
to  the  directors,  the  same  answer  was  given  ;  and  the  divi-  t). 

dend  remained  unpaid.  thb  olobb 

On  the  twenty-fifth  day  of  January,  one  thousand  eight 
hundred  and  thirty-six,  the  directors  declared  the  company 
to  be  insolvent ;  and  three  of  them,  namely,  the  defendants, 
Henry  Rankin,  Isaac  Carow  and  James  Heard  were  (under 
the  act)  appointed  receivers  of  its  estate  and  eflects.  The 
declaration  of  insolvency  and  a  certificate  of  the  appoint- 
ment of  the  receivers,  both  under  the  seal  of  the  company, 
were  filed  with  the  clerk  of  the  court  of  chancery  for  the 
first  circuit;  on  the  same  day  and  thereupon  the  receivers 
took  upon  themselves  the  duties  of  their  office  and  possessed 
themselves  of  all  the  estate  of  the  company,  including  the 
unpaid  portion  of  the  said  dividend. 

At  the  time  of  the  above  mentioned  loss,  the  complainant 
was  insured  by  the  same  company  to  the  amount  of  one 
thousand  four  hundred  dollars  against  loss  by  fire  on  build- 
ings belonging  to  him.  The  insurance  was  originally  made 
by  a  policy  dated  in  one  thousand  eight  hundred  and  twenty- 
nine,  and,  afterwards,  annually  renewed.  The  last  renewal 
was  made  on  the  second  dav  of  November  one  thousand 
«ight  hundred  and  thirty-five  for  thirteen  months  and  twenty- 
six  days,  the  premium  for  which  amounted  to  one  hundred 
and  twenty  dollars  and  twenty-nine  cents.  Soon  after  the 
fire,  the  directors  of  the  company  invited  the  holders  of  po- 
licies, on  which  the  risks  were  still  pending,  to  cancel  them ; 
and  the  same  course  was  pursued  after  their  appointment 
by  the  receivers.  In  pursuance  of  this  invitation,  the  com- 
plainant consented  to  cancel  his  policy,  but  the  receivers, 
being  doubtful  of  their  authority  to  return  any  portion  of  the 
premium  without  the  direction  of  some  competent  court, 
proposed  that  the  policy  should  be  cancelled,  under  a  reser- 
vation of  the  complainant's  right  to  claim  for  and  receive 
the  unearned  portion  of  the  premium.  The  policy  was  can- 
<^elled  accordingly  under  such  reservation. 

The  bill  alleged  and  the  answer  admitted  that  insurance 
on  the  same  risk  could  not  then  be  made  without  the  pay- 
ment of  a  much  higher  premium. 
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1886.  jfQ  p^  Qf  the  premium  had  been  refunded,  nor  had  tbe 

dividend  or  any  part  of  it  been  paid. 
«.  The  bill,  which  was  filed  by  the  complainant,  as  well  for 

THE  OLOBB  himself  as  for  other  stockholders  of  the  company  claim- 
ing under  the  like  circumstances,  prayed  that  the  rights  of 
such  stockholders,  in  respect  to  the  said  dividend  and  the 
complainants  right  in  respect  to  the  said  premium,  might 
be  settled  by  the  decree  of  the  court,  and  that  the  receivers, 
out  of  the  assets  of  the  company  in  their  hands,  might  be 
decreed  to  pay  to  the  complainant  and  to  the  other  stock- 
holders who  should  come  in  and  claim  the  benefit  of  and 
oontribute  to  the  expenses  of  this  suit,  the  sums  due  to  them 
respectively,  in  respect  to  the  said  dividend,  and  to  tbe 
complainant  so  much  of  the  said  premium  as  was  unearned 
at  the  time  of  cancelling  his  policy;  and  for  relief  generally. 

The  answer,  admitted  the  general  statements  of  the  bill 
and  alleged  that  there  was  no  specific  appropriation  to  meet 
the  dividends,  but  that  they  were  paid  out  of  tbe, general 
funds  or  mass  of  the  monies  belonging  to  the  company  and 
deposited  by  them  in  the  Merchant's  bank. 

The  defendants  insisted  on  an  equal  distribution  of  all 
tbe  assets  of  the  company  and  submitted  themselves  to  the 
direction  and  decree  of  the  court. 

Mr.  T.  L.  Ogden^  for  the  complainant 

As  to  the  right  of  the  complainant  and  other  stockholders, 
under  the  same  circumstances,  to  receive  the  dividend  de- 
clared on  the  tenth  day  of  November,  and  payable  on  the 
first  of  December,  one  thousand  eight  hundred  and  thirty- 
five:  The  thirty-five  thousand. dollars,  constituting  the  divi- 
dend, was  abstracted  and  set  apart  from  the  general  estate 
of  tbe  corporation  by  the  resolution  of  the  directors  of  the 
tenth  of  November,  and  by  the  subsequent  entry  in  their 
books  charging  this  sum  to  the  debit  of  profit  and  loss. 
Each  stockholder,  by  these  acts,  acquired  a  vested  right  in 
his  dividend,  for  the  recovery  of  which  assumpsit  would  lie 
in  their  own  several  names.    The  checks,  drawn  and  signed 
and  placed  in  the  hands  of  the  secretary  for  each  stock- 
holder, were  a  still  more  distinct  appropriation  in  favor  of 
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such  stockholders.     They  amounted,  in  equity,  to  an  assign-       1886. 
menu  pro  tantOj  of  the  funds  in  the  hands  of  the  bank  ;  and      Jl^X^ 
the  bank,  after  notice,  would  have  been  liable  to  the  stock-         ©. 
holders  entitled  to  the  checks.     The  manner  of  paying  the  thb  olobb 
dividend  was  a  matter  of  form,  which  could  not  afiect  the   insukancb 
substance  of  the   transaction.     If,  instead  of  leaving  the 
thirty-five  thousand  dollars  in  the  Merchants  bank  to  their 
own  credit,  the  company  had  caused  that  sum  to  be  placed 
to  the  credit  of  their  secretary,  to  be  paid  on  his  checks,  he 
would  then  have  been  the  trustee  of  the  stockholders.    Ac- 
eording  to  the  mode  of  payment  adopted  by  the  company, 
they  were  the  trustees ;  and  in  that  character  only  were 
possessed  of  the  fund.     They  ceased  to  have  any  beneficial 
interest  in  it  after  its  appropriation  to  the  use  of  the  stock- 
holders.    It  could  not,  therefore,  pass  by  assignment.    Even 
under  the  bankrupt  laws  of  England,  trust  property  does 
not  pass  to  the  assignees,  on  the  principle  that  the  assign- 
ment passes  such  property  only  as  the  bankrupt  was  pos- 
sessed of  for  his  own  benefit:  Winch  v.  King^  1  T.  R.  619. 
The  act  of  the  eighteenth  of  January,  one  thousand  eight 
hundred  and  thirty-six,  vests  in  the  receivers  all  the  estate 
of  the  corporation  ;  but,  like  any  other  assignment,  by  ope- 
ration of  law,  it  passes  the  rights  of  the  corporation  pre- 
cisely as  they  possessed  them :  Brown  v.  Heathcote^  1  Atk, 
159;  Mitfordy^MitfordfQYes.Sd.     Even  without  notice, 
the  receivers  would  have  taken  the   property  subject  to 
whatever  equities  the  corporation  were  liable  to.    But,  in 
this  case,  the  receivers  were  the  directors  of  the  company, 
and  took  with  express  notice  of  the  rights  of  the  unpaid 
stockholders.     The  principles  of  the  English  bankrupt  laws, 
with  respect  to  property  in  the  possession  of  bankrupts,  as 
reputed  owners,  would  not  apply  to  a  case  of  this  kind  as 
between  creditors  and  third  persons :  Ex  parte  Marsh,  I 
Atk.  157.    Here,  there  can  be  no  pretence  of  complaint  on 
the  part  of  creditors  on  the  ground  of  any  credit  given  to 
the  company  on  the  faith  of  the  dividend.     They  looked  to 
the  capital  of  the  company,  which  was  preserved  entire, 
*with  a  large  surplus,  exclusive  o£  the  dividend.     The  divi- 
dend of  the  first  of  December,  one  thousand  eight  hundred 
and  thirty-five,  was  public  and  notorious  and,  so  far  as  ere- 
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1836.       ditors  were  concerned,  was  considered  as  paid.     The  re- 
ceivers, therefore,  can  be  in  no  situation,  with  regard  to  the 
V.  unpaid   position  of  this  divideud,  different  from   that  of  the 

THB  OLODB  company  itself.  If  the  stockholders  have  a  legal  and  equit- 
able claim  against  the  company,  they  have  the  same  claim 
against  the  receivers. 

As  to  the  Return  of  Premium. 

Upon  the  occurrence  of  the  great  (ire,  the  difiereat  fire 
insurance  companies  were  understood  to  have  incurred  losses 
to  an  amount  more  than  sufficient  to  absorb  all  their  means, 
to  indemnify  those  whose  property  was  insured  and  already 
destroyed.  It  was  essential  that  the  existing  assets  of  the 
companies  should  not  be  subjected  to  diminution  by  further 
casualties  ;  and  on  this  principle  of  public  policy,  the  act 
of  the  eighteenth  day  of  January,  one  thousand  eight  hun- 
dred and  thirty-six,  (section  nine)  authorized  the  receivers 
to  make  new  insurances  against  all  outstanding  risks  and  to 
pay  the  premiums  out  of  the  assets  in  their  hands.  (These 
insurances  to  be  offered  to  the  holders  of  pending  policies 
on  their  cancelment.  If  refused,  the  new  insurance  to  be 
held  for  the  benefit  of  the  corporation  and  the  holder  of 
every  unexpired  policy  to  stand  as  a  creditor  of  the  com- 
pany to  the  amount  of  the  unearned  premium  at  the  time  it 
became  insolvent,)  Upon  the  equitable  principle  thus  re- 
cognized by  the  Legislature,  the  receivers  invited  the 
complainant  to  cancel  his  policy.  He  consented  to  do  so — 
to  make  the  new  insurance  and  pay  the  premium ;  but,  as 
the  receivers  were  doubtful  whether  the  legal  authority  to 
return  any  portion  of  premium  that  '*  might  be  unearned  on 
said  policy  or  any  policies  on  which  risks  were  then  pend- 
ing, without  the  order  and  direction  of  some  court  of  com- 
petent jurisdiction,  they  proposed  that  the  right  of  the  com- 
plainant to  receive  and  claim  any  unearned  should  be  re- 
served." This  was  also  assented  to ;  and  the  policy  was 
cancelled  by  indorsement  on  said  policy  or  on  the  books  of 
the  company,  but  nevertheless  saving  and  reserving  thereby 
the  complainant*s  right  to  unearned  premium. 

The  right  reserved  then  is  that  of  the  complainant  to 
*'  unearned  premium,"  which  right  is  now  submitted  to  this 
court.     The  equity  of  the  complainant  to  a  return  of  pie- 
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mium,  ici  proportion  to  the  unexpired  part  of  the  original        1836. 
term  of  the  insurance,  is  conceived  to  be  undeniable,  on      ^^  ^^^ 
general   principles.  *  The  Company  had  received  from  the  ©. 
complainant  a  valuable  consideration  for  the  assumption  tub  globb 
of  a  risk,  from  which  the  receivers,  aciinflr  for  the  benefit  insuranck 
of  the  creditors  of  the  company,  desired  that  it  should  be 
relieved.     The  complainant  consented  to  relieve  them ;  and, 
by  cancelling  the  contract,  to  reinstate  each  party  in  the 
antecedent  rights.    It  would  be  contrary  to  the  plainest 
principles  of  justice  that  the  entire  benefit  of  this  new  con- 
tract  should  be  gained  by  one  party  and  the  entire  loss  sus- 
tained by  the  other.     The  equity  of  the  complainant  to  a 
return  of  the  premium,  grounded  on  the  failure  of  the  con- 
sideration for  which  it  was  paid,  is  recognized  and  estab- 
lished by  the  act  of  the  Legislature.     The  principle  upon 
which  to  ascertain  the  amount  of  the  return,  must  be  con- 
sidered as  the  question  intended  to  be  reserved  on  cancel- 
ling the  policy.     And  that  principle  must  be,  either: 

1st,  according  to  the  rate  of  premium  originally  paid — 
applying  it  to  the  unexpired  portion  of  the  term  insured : — 

or, 2nd,  according  to  the  premium  actually  paid  by  the 

complainant  for  the  new  insurance.  The  latter  is  the  prin- 
ciple adopted  by  the  act.  It  gives  indemnity  to  the  com- 
plainant and  subjects  the  receivers  to  no  greater  expense 
than  they  would  have  been  compelled  to  pay  if  the  insurance 
had  been  made  in  their  own  names  and  then  assigned  to  the 
complainant  in  pursuance  of  the  course  contemplated  by 
the  act  and  for  which  that  actually  adopted  was  a  mere 
substitution. 

Mr.  D.  Lordt  on  the  part  of  the  defendants. 

As  to  the  unpaid  dividends. 

As  long  as  the  moneys  designed  to  meet  dividends  re- 
mained at  the  credit  of  the  Insurance  Company  in  the  Bank, 
or  among  its  monies  on  hand,  it  was  corporate  property. 
If  the  bank  had  failed  instead  of  the  insurance  company,  the 
loss  of  the  mone/ designed  to  meet  its  dividend  would  not 
have  fallen  upon  the  persons  to  whom  the  checks  were 
intended,  but  would  have  fallen  on  the  company  at  large. 
No  doubt  can  exist  that  the  company  at  large  could  have 
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1836.       appropriated  the  money  upon  which  the  checks  were  drawn 
^■^"^^^^^      to  any  other  purpose  and  supplied  new  funds   to  aieei  the 
^    ^^  dividends ;  and  in  all  respects,  these  checks  were  no  more 

THB  GLOBE '^^  appropriation  of  specific  monies  to  a  specific  person  so 
nvsuRANCE  as  to  create  a  trust  than  an  undelivered  check  drawn  bv 
C0MPAN7.  j^uy  individual  intended  to  be  afterwards  applied  lo  pay  a 
debt.  While  undelivered,  the  monies  remained  a  part  of 
his  general  estate,  subject  to  be  directed  to  any  other  pur- 
pose, to  become  void  by  any  accident  or  act  interfering  with 
the  actual  delivery.  It,  therefore,  is  impossible  to  conceive 
how  monies,  not  at  the  risk  of  the  stockholders  as  dividend- 
claimants,  they  not  holding  any  perfected  voucher,  moneys 
not  separated  except  in  mere  imperfected  intention  from  the 
corporate  property,  can  be  treated  as  a  seperate  trust  spe- 
cificallv  traceable.  The  want  of  delivery  of  the  checks  is 
an  essential  and  fatal  circumstance  in  the  way  of  such 
dividend-claimants ;  and  affords,  it  seems,  a  decisive  answer 
to  the  claim  for  a  specific  appropriation. 

Does  the  declaring  of  a  dividend  create  the  dirideod- 
claimants  creditors  entitled  to  rateable  payment  in  equity 
with  the  other  creditors  ?  1  he  stockholders  of  a  compaiiy 
are  in  the  character  of  insurers  as  to  all  the  property  which 
they  have  invested  or  sufiered  to  remain  in  the  coinmon 
fund.  It  certainly  cannot  be  contended  that,  in  case  of  in- 
solvency, the  liability  of  the  company  is  limited  to  irs  capi- 
tal. A  corporation  is  like  a  natural  person,  liable,  oa  gene- 
ral principles,  to  the  full  extent  of  all  its  funds ;  and  the 
charter,  by  appointing  the  capital  at  a  certain  sum,  neither 
limits  the  capacity  of  the  corporation  to  hold  an  accretion 
by  way  of  surplus,  nor  the  liability  to  pay  its  debts  in  fall 
so  far  as  its  property  will  extend.  The  object  of  the  incor- 
poration is  simply  to  give  perpetual  succession  and  to  enable 
the  stockholders  or  joint  contributors  of  capital  to  avoid 
responsibility  beyond  the  funds  remaining  in  joint  stock 
within  those  limits  they  are  mere  debtors.  And  the  ques- 
tion now  discussed  reduces  itself  to  this :  can  a  co-partoer 
withdraw  a  balance  due  to  him  as  a  c^ditor  of  the  joist 
concern,  while  there  are  debtors  unpaid  ? 

If  any  answer  could  be  needed  to  this  question  in  the 
negative,  it  could  be  supported  by  the  considerations,  ilmt 
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the  extending  of  business  and  policies,  to  which  the  iosoK       1886. 
vency  is  attributable,  was  for  the  benefit  exclusively  of  the  ^^ 

stockholders.     Every  gain  by  way  of  chance  or  accident  u. 

was  for  their  benefit;  everv  control  was  in  their  hands;  xHEOLowi 
the  existence  of  the  dividends  or  surplus  was  their  act  or  ivav^^^c^ 
neglect : — why  should  not  the  consequence  be  at  their  loss  7 
Indeed,  the  absurdity  of  a  contest  between  stockholders, 
claiming  part  of  the  corporate  funds  as  profits  against  cre- 
ditors unpaid  by  reason  of  insolvency,  is  too  palpable  to 
admit  of  greater  clearness  by  argument. 

It  is  true,  accident  has  intervened,  which  makes  a  distinc- 
tion without  a  difference,  between  those  stockholders  who 
have  received  dividends  and  those  who  have  not.  But  what 
have  the  creditors  to  do  with  that?  It  is  one  of  the  acci- 
dents of  life  which  do  not  admit  of  redress  upon  any  prin- 
ciples of  law  or  equity.  Similar  accidents  occur  to  credi- 
tors— one  has  sustained  a  loss,  the  right  to  receive  which 
has  become  perfect  before  the  great  fire — others  sustain 
loss  in  the  great  fire.  Could  any  court  interfere  to  Fay  that 
one  should  be  paid  before  the  other  ?  Would  an  undelivered 
check  make  any  difierence  ?  If  the  older  creditor  had,  by 
accident,  called  for  his  check  on  the  sixteenth  day  of  De- 
cember, he  would  have  been  paid  in  full.  Calling  on  the 
seventeenth  day  of  December,  he  calls  as  the  creditor  of  an 
insolvent  corporation.  As  between  stockholders  claiming 
upon  the  corporate  funds  and  receivers  of  the  insolvent  cor^ 
poration  potior  est  conditio  defendentis  even  were  there 
equalisjusn  which  there  is  not. 

II.     As  to  the  unearned  premiums. 

By  the  laws  of  the  state,  in  relation  to  outstanding  coti- 
tingenl  contracts  by  insolvent  corporations,  receivers  were 
authorized  to  return  them  pro  rata  on  a  cancelment  of  the 
contract.  This  was  a  measure  of  policy  merely  to  enable 
receivers  to  bring  these  insolvent  concerns  to  a  close  within 
some  reasonable  time.  It  was  not  on  the  ground  of  failure 
of  consideration.  The  consideration  had  not  failed.  The 
contract  to  which  it  had  given  rise  remained.  The  insu- 
rance company  remained  liable  for  future  losses.    The  in^ 

demnity  would,  in  any  event  of  loss,  have  far  exceeded  thu 
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19M.  premium.  It  might  as  well  be  contended  that  one  wiio  lad 
J^^J^  sold  goods  for  an  outstanding  note  should  recover  them 
tj.  back  on  the  insolvency  of  the  maker.  Under  the  R.  Sta- 
oLOBs  tutes  then,  the  unearned  premiums  were  returnable  at  the 
discretion  of  the  receivers  (and  this  is  to  be  borne  in  mind 
pro  rata)  and  the  insolvency  did  create  a  liability  for  a  re- 
insurance.  Then,  the  act  of  Jany.  18,  183G,  carries  the 
principle  of  policy  still  farther,  in  giving  to  the  receivers 
the  discretion  to  make  re-insurances  simply  with  a  view  to 
the  possibility  of  winding  up  the  concerns  of  the  company. 
They  have  not  done  so  in  this  case — they  have  made  no  re- 
insurance— they  have  had  no  occasion  to  do  so.  It  vms  a 
discretion  which  they  have  not  exercised.  It  was  burden- 
some upon  the  assets  of  the  company  to  have  it  exist  and  to 
compel  the  company,  when  they  had  become  insolvent,  to 
pay  back  premiums  received,  as  the  price  of  solvent  insu- 
rance, when  the  insured  did  not  give  up  solvent  policies  ia 
return  and  it  was  not  by  the  spirit  of  that  act  to  be  exer- 
cised without  the  necessity  of  the  case  and  the  discretion 
of  the  receivers. 

Whether,  indeed,  the  holders  of  policies,  situated  like  tbe 
complainants,  are  entitled  to  the  full  rateable  unearned  pre- 
mium or  a  dividend  thereon  only,  seems  to  be  the  only  ques- 
tion ;  and  that  the  receivers  deem  it  sufficient  simply  to 
submit  without  argument :  having  no  right  in  this  respect, 
by  concessions,  to  lessen  the  funds  which  they  bold  for 
creditors. 

Mr.  T.  I».  Ogden^  in  reply. 

I.  As  to  the  unpaid  dividend. — The  bill  proceeds  on  the 
ground  that  it  was  separated  from  the  other  property  of  tbe 
company  and  had  ceased  to  constitute  any  part  of  the  assets 
which  passed  to  the  receivers. 

This  separation  was  effected.  1st.  By  the  resolution  of 
the  directors  of  the  tenth  day  of  November,  passed  in  pur- 
suance of  a  public  trust  or  duty  imposed  on  them  by  the 
Act  of  Incorporation.  2nd.  By  the  entry  of  the  thirtieth 
of  November  in  which  the  dividend  wks  placed,  to  the  deUt 
of  profit  and  loss,  and  thus  effectually  separated  from  tbe 
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disposable  effects  of  the  company.    Srd.  By  the  checks  in       ^886. 

favor  of  each  stockholder  for  his  portion  of  the  dividend — 

and  finally  4th.    By  the  actual   payment  and   distribution 

of  the  dividend  on  and  after  the  1st  of  December  among  the  globs 

those  stockholders  who  applied  for  it.  insukakcb 

If  the  resolution  of  the  tenth  day  of  November  was,  in 
its  nature,  revocable  prior  to  the  first  of  December,  it  then 
ceased  to  be  so.  Jf  executory  before,  it  was  then  executed. 
After  the  first  of  December  and  after  payment  of  the  divi- 
dend, the  directors  could  not  have  suspended  its  further 
payment  without  a  violation  of  their  duty.  The  Supreme 
Court  would  have  enforced  its  payment  by  mandamus — but, 
in  point  of  fact,  the  directors  have  not  attempted  to  revoke 
the  resolution.  The  receivers  took  the  property  with  notice 
of  and  subject  to  the  appropriation  thereby  made,  and  whe- 
ther, under  the  forms  pursued  by  the  company,  they  or  their 
officers  holding  the  checks  were  the  trustees  of  the  stock- 
holders for  the  payment  of  the  dividend,  is  immaterial. 
The  fund  set  apart  and  appropriated  for  the  purpose  belong- 
ed, not  to  the  company :  but  to  the  stockholders.  It  has 
passed  into  the  hands  of  the  receivers,  with  notice  of  its 
appropriation  ;  and  they,  acQording  to  the  established  doc- 
trine of  the  court,  have  thus  become  the  trustees  for  its  dis- 
tribution* 

These  obvious  principles  of  equity  are  not  met  by  the 
answer,  nor  by  the  answering  argument  on  the  part  of  the 
defendants. 

It  is  said  in  the  argument : — That,  because  the  money 
remained  to  the  credit  of  the  company,  it  was  corporate 
property.  That  the  company  could  have  used  it  for  their 
own  purposes,  and  that,  if  the  bank  had  foiled,  the  company 
would  have  remained  liable.  These  remarks  would  apply 
to  every  case  of  trust.  The  question  here  is,  not  who  held 
the  fund  constituting  the  dividend,  but  to  whom  it  benefi- 
cially belonged. 

A  trustee  having  the  control  of  money  for  the  use  of 
another,  may  use  it  for  purposes  beneficial  to  himself  and 
injurious  to  his  cestui  que  trusU  but  this  power  to  violate  a 
trust  is  no  argument  against  the  existence  of  the  trust  or 
its  due  execution.    If  the  trust  fund  had  been  lost  by  the 
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1886.       failure  of  the  bank  or  through  any  cause  consistent  with  the 
^1^"^^^     good  faith  and  reasonable  care  of  the  trustee,  it  ^ould  prc- 
ff,  sent  a  question  dependent  on  different  principles  altogether. 

THE  GLOBE  Thus,  supposing  the  company  had  paid  over  the  dividend  to 
their  secretary  and  had  given  notice  of  that  fact  to  the 
stockholders  or  had  deposited  the  money  in  ths  bank  as  a 
special  fund  for  the  benefit  of  the  stockholders,  and,  having 
notified  them  of  such  disposition  of  it,  the  stockholders  had 
neglected  to  draw  the  money  until  the  secretary  in  the  one 
case  or  the  bank  in  the  other  had  become  insolvent,  it  might 
well  be  questioned  whether  the  company  would  not  be  dis- 
charged. This,  however,  is  a  very  distinct  qucstioD  from 
that  presented  by  the  pleadings  in  this  case  ;  and  it  is  unne- 
cessary to  discuss  it. 

It  is  said  also  :  that  an  incorporated  company  may  acquire 
funds  beyond  its   capital  and  is  liable  to  the  full  extent  of 
its  property.     Tliis  is  not  denied : — but  the  question  recurs: 
— what   is   its   property?     If  dividends,  fairly  and  justly 
divided  and  leaving  to  creditors  all  and  much   more  than 
the  law  required  to  be  left  belong,  after  the  dividend,  to  the 
stockholders,  and  not  to   the   company  collectiTely,  then, 
there  is  nothing  in  this   argument.     Again.     This  case  is 
likened  to  that  of  a  partnership,  in  which  a  co-partner,  hav- 
ing an  individual   balance  in  the  concern,  cannot  claim  it 
against  creditors.     The  two  cases  arc  altogether  diBerent. 
Partners  are  jointly  and  severally  liable  to  creditors,  to  the 
whole  extent  of  iho  debts  due  to  the  latter.     Acts,  incorpo- 
rating companies  for  insurance  and  other  branches  of  busi« 
ness  connected  with  the  public  convenience,  are  intended 
to  guard  individuals  from  this  personal  liability;  the  policy 
of  these  acts  is  to  encourage  trade  by  securing  to  indivi- 
duals, as  well  as  to  the  public,  the  enjoyment  of  their  appro- 
priate privileges  and  rights.     The  directors  of  these  corpo- 
rations are,  by  the  nature  of  their  office,  trustees  as  well  for 
the  stockholders  as  for  creditors,  and  whilst  they  are  bound 
to  maintain  inviolate   the  capital  of  the  company  and  to 
apply  it  faithfully  to  the  payment  of  its  debts,  are  equally 
bound  to  account  to  the  stockholders  for  the  legitinaate  pro- 
fits of  its  business.    Whilst,  therefore,  the  power  of  the 
^onrt  will  be  exerted  to  secure  to  creditors  a  faithful  appfi- 
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cation  of  the  joint   property  of  a  corporation,  it  will  be       ^®^®' 
equally  exerted   to  secure  to  the   individual  stockholders      ^^  ^^^ 
what,  in  the  shape  of  earned  profits,  has  been  fairly  and  u. 

legitimately  separated  from  the  joint  property  and  become   thk  globe 
vested  in  such  individuals.     The  argument  (on  this  point)   i^'s^Rancb 
of  the  defendants  counsel  would  apply  to  those  large  profits 
of  the  company  which  remained  undivided  after  the  dividend  . 
of  the  first  of  December,  but  it  has  no  application  to  those 
which  were  then  fairly  divided  and  distinctly  appropriated 
to  the  stockholders. 


II. — As  to  the  unearned  Premium. 

The  policy  of  the  general  Act  relative  to  insolvent  cor- 
porations (2  R.  S.  470,  §  75,)  like  that  of  the  act  of  18th 
January,  1836,  was  to  accelerate  the  adjustment  of  the 
affairs  of  such  corporations  and  to  secure  their  creditors 
against  contingent  liabilities  by  cancelling  the  contracts 
creating  them.  To  encourage  and  enforce  this  policy,  both 
acts  authorize  a  return  of  the  full  unearned  portion  of  the 
premium  ;  but  the  last  farther  authorises  the  receivers  to 
make  re-insurances,  and  if,  on  a  tender  of  the  new  policy, 
the  holder  of  the  old  one  refuse  to  receive  it,  he  is  then  to 
stand  as  a  creditor  for  the  unearned  premium. 

It  is  said  that  the  authority  is  discretionary  under  both 
acts — be  it  so  :  but  did  not  the  receivers  in  this  case  vir- 
tually elect  to  exercise  the  authority?  They  invited  the 
complainant  and  he  agreed  to  cancel  his  policy.  By  can- 
celling it,  the  complainant  became  his  own  insurer  and  dis- 
charged the  company  from  farther  risk.  This  was  pre- 
cisely tantamount,  as  regards  the  company,  to  a  new  insu- 
rance and  assignment.  They  were  relieved  from  the  risk 
and  the  complainant  assumed  it.  It  is  true  that  the  com- 
pany were  relieved,  not  by  means  of  a  new  insurance  and 
assignment,  but  this  end  was  attained  by  a  substituted  pro- 
cess, more  simple  and  direct,  and,  to  them,  more  cheap  and 
beneficial.  The  substantial  object  of  the  receivers  being 
thus  attained,  they  agree  that  the  complainants'  right  to  the 
unearned  premium  should  be  reserved — in  other  words,  to 
pay  back  the  unearned  premium,  under  the  sanction  of  a 
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__•  legal  decision,  ii*  the  complainants'  right  to  a  rctaraofil 
should  be  thereby  established.  No  ntention  is  made  in  ihii 
reservation  of  a  dividend  on  unearned  premium.  That 
THE  OLOBK  principle  of  rctum  was  applicable  only  to  the  caseofihc 
i?csvRANCB  complainants'  refusal  to  receive  a  substituted  insurance, 
which  he  had  not  refused  but,  on  the  contrary,  virtually 
consented  to  receive  ;  and  so  far  as  concerned  the  receiv* 
ers,  did  receive.  The  argument  of  the  defendants' couosel 
seems  to  suppose  that  a  return  of  the  dividend  on  the  im- 
earned  premium  would  be  a  more  correct  rule  by  \vhichto 
regulate  the  cancelling  of  policies  in  the  case  of  insolvent 
insurance  companies;  and  it  intimates  (without  sayiog) 
that  this  rule  ought  to  be  applied  to  this  case. 

In  answer  to  this  speculative  remark  it  may  be  said,  1st.— 
That  this  is  not  the  rule  adopted  by  the  legislature.  It  is 
not  that  best  calculated  to  promote  the  policy  of  the  act, 
and,  therefore,  is  not  that  which  the  court  would  feci  dis- 
posed to  encourage.    2nd. — That  the  substantial  object  of 
the  authority  given  to  the  receivers  being  accomplished  by 
the  cancelment  of  the  policy,  the  returnof  the  whole  uueam- 
ed  premium  being  the  only  measure  of  return  prescribed  or 
authorised  by  the  act  ought  (in  the  absence  of  aoysiipola- 
tion  to  the  contrary)  to  be  considered  as  that  within  the 
contemplation  of  the  parties.     3rd. — That,  by  the  terms  of 
the  agreement,  the  complainants   right  to  "  unearned  p/«- 
mium"  is  the  right  reserved  ;  and,  if  this  reserved  right  had 
reference  to  a  dividend  only  on  such  unearned  premioro  or 
to  any  other  rule  of  return,  that  idea  ought  to  ba?e  been 
distinctly  expressed. 
I}eeember  5.      The  Vice-Chancellor  : — This  case  does  not  ncccssanly 
call  for  a  decision  of  the  question,  whether,  as  between  the 
stockholders  of  an  insolvent  insurance  company  and  iw 
creditors,  the  former  are  entitled  to  all  the  surplus  which 
remained  with  the  company  undivided  at  the  time  of  its  dis- 
aster over  and  above  the  entire  capital  ? 

Although  there  is  here  such  a  surplus  of  upwards  of  forty- 
one  thousand  dollars,  besides  the  dividend,  amooatiog  to 
thirty-five  thousand  dollars,  which  was  declared  on  the  tentu 
day  of  November  and  made  payable  on  and  aAer  the  ni« 
day  of  December,  yet  the  complaiDants.  in  their  bill.  ^    I 
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claim  to  have  their  parts  or  portions  of  this  dividencFr  which 
they  have  not  received,  now  paid  over  to  them  out  of  the     j^^  ^q^ 
funds  in  the  hands  of  the  receivers,  instead  of  leaving  the  o. 

money  there  to  be  applied  as  assets  of  the  company  in  dis* 
charge  of  its  debts. 

The  complainants  assert  their  right  to  the  money  upon 
the  ground  of  its  having  become  theirs  by  an  express  appro- 
priation and  setting  apart  so  much  out  of  the  company's 
earnings  for  the  stockholders  and  thereby  distinguished 
from  the  general  mass  of  the  company's  funds ;  and  I  am 
convinced  that  enough  has  been  done  to  produce  this  sepa> 
ration  in  the  view  of  a  court  of  equity  and  to  confer  upon 
this  amount  the  character  of  a  trust  fund  which  could  not 
afterwards  be  diverted  to  other  objects. 

The  investigation  of  the  affairs  of  the  company  and  the 
ascertainment  of  a  clear  surplus  to  warrant  a  dividend — 
declaring  that  dividend  by  a  resolution  of  the  board  of  di- 
rectors— fixing  the  period  for  its  payment — ^giving  publicity 
to  it — carrying  the  amount  on  the  books  of  the  company  to 
the  debit  of  profit  and  loss — apportioning  the  same  among 
the  stockholders,  by  filling  up  and  signing  checks  upon  the 
bank  where  the  funds  were  deposited  for  the  purpose  of  be- 
ing delivered  to  each  stockholder  when  called  for: — these 
are  all  acts  which  the  company,  by  its  oflScers,  might  law- 
fully perform.  These  acts  became  binding  upon  the  com- 
pany in  its  corporate  capacity  ;  and  gave  to  the  stockhold- 
ers individually  rights  which  the  directors  and  ofiicers  of 
the  company  could  not  afterwards  take  from  them.  If,  for 
instance,  they  had  refused,  after  the  first  day  of  December, 
to  deliver  out  the  checks  or  make  payment  of  the  dividends 
and*no  insolvency  had  intervened,  it  appears' to  me  there 
would  have  been  no  difficulty  in  the  remedy  by  mandamus 
in  favor  of  all  the  stockhodcrs  or  by  action  at  the  suit  of 
individuals  from  whom  the  payment  was  withheld. 

Neither,  I  apprehend,  could  there  be  any  valid  objection 
to  a  bill  in  equity  for  the  purpose  of  obtaining  possession 
of  the  checks  or  the  fund  in  the  bank  upon  which  they  were 
drawn,  upon  the  footing  of  its  being  a  trust  fund  which  the 
oflScers  of  the  company  were  bound  to  distribute  after  the 
first  day  of  December  and  over  which  they  had  no  other 
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188C*       control.    That  the  officers  of  the  company  considered  tto 
money  which  was  deposited  to  its  credit  in  the  bank  appro- 
priated to  meet  the  checks  is  evidenced  by  the  fact  that  they 
TRB  oLOBB  Went  OH  dciivcrlng  out  checks  to  such  of  the  stockholders 
IN8VBANCE   as  Called  for  them  until  the  seventeenth  of  December,  when 
coifPANT.    ^j^Q  disastrous  fire   had  occurred ;  and  they  would  have 
delivered  checks  to  these  complainants  in  like  manner  if 
they  had  called  to  receive  them.     It  makes  no  difierence,  in 
my  judgment,  that  the  money  was  not  told  out  and  s|)ec'i&- 
cally  set  apart  in  the  bank  to  meet  these  checks  or  that  a 
separate  fund  was  not  created  for  the  purpose  or  that  the 
money  intended  to  meet  them  still  formed  a  part  of  the 
general  mass  standing  to  the  credit  of  the  company  on  the 
books  of  the  bank:  for  this  court  can,  nevertheless,  lay  hold 
of  the  mass  and  separate  so  much  as  may  be  necessary  to 
accomplish  what  was  intended  and  which  accident  alone 
prevented  at  the  time.     Up  to  the  moment  of  the  prostra- 
tion of  the  company,  the  intention  remained,  on  the  part 
of  those  who   were   charged   with   the   management  of  its 
afTairs,  to  continue  the  appropriation  and  consummate  the 
payment  of  the  dividends  which  had  been  nearly  completed. 
It  was  a  matter  no  longer  executory  in  the  view  of  the  par- 
ties; and  so  far  as  it  remained  unexecuted  this  court  will 
now  perform  it.     The  intention  must  be  fulfilled  ;  and,  for 
this  purpose,  a  court  of  equity  will  consider,  not  merely  the 
sums  which  were  paid  out  in  dividends,  but  the  whole  thirty- 
five  thousand  dollars  as  actually  appropriated  and  set  apart 
for  distribution  among  the  stockholders  from  and  after  the 
first  day  of  December  and  regard  it  as  a  trust  fund  to  which 
the  stockholders  had  acquired  vested  rights — not  in  their- 
corporate  capacity,  but  as  individuals  to  whom  the  money 
legally  and  equitably  belonged  distinct  from  their  other 
interests  in  the  funds  and  effects  of  the  company. 

Having  acquired  this  right,  as  between  them  and  the  cor- 
poration, the  assignment  or  transfer  to  the  receivers  could 
not  take  it  away.  The  receivers  do  not  stand  in  the  light 
of  purchasers  for  valuable  consideration  without  notice ; 
and,  under  such  circumstances  as  exist  here,  are  bound  bj 
the  trust:  Adair  v.  Shaw,  1  Sch.  &  Lef.  262;  Wood^, 
Dummer,  3  Mason's  R.  312. 
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The  act  of  the  eighteenth  of  January,  one  thousand  eight       1^80. 


hundred  and  thirty-six,  under  which  the  receivers  were 
appointed,  vests  in  them  all  the  property  and  effects  of  the  ^^ 

corporation ;  but,  like  any  other  assignment  by  operation  the  olobs 
of  law,  such  as  in  bankruptcy  or  under  our  insolvent  acts   iwsuhawcb 
it  does  not  pass  trust  properly — but  only  such  as  the  bank-    c®"**^^^* 
rupt  or  insolvent  held  or  was  possessed  of  or  entitled  to  for 
his  own  benefit. 

The  next  branch  of  this  case  is,  as  to  the  return  premium 
claimed  by  the  complainant  on  cancelling  his  policy. 

I  have  recently  had  occasion  to  examine  and  pass  upon 
this  point,  in  the  case  of  other  receivers  and  have  considered 
them  bound,  under  similar  circumstances,  to  return  such 
portion  of  the  premium  as  might  be  deemed  unearned,  when 
they  accepted  a  surrender  of  the  policy  before  proceeding 
to  make  a  dividend  amongst  the  creditors  generally.  I  have 
now  only  to  reiterate  that  opinion. 

By  the  general  act  relative  to  the  dissolution  of  insolvent 
corporations  (2  R.  S.  470,  §  75,)  receivers  are  authorised 
to  cancel  any  open  and  subsisting  policy  or  contract  by 
consent  of  the  party  holding  it.  This  has  been  done  in  the 
present  case  with  the  complainant  and  others  ;  and  upon  its 
being  done,  the  receivers  arc  authorized  to  refund  such  pro* 
portion  of  the  premium  for  the  time  the  policy  has  to  run  as 
the  whole  premium  bears  to  the  whole  term  of  the  risk. 
The  object  of  this  provision  in  the  statute  is,  to  enable 
receivers  to  settle  up  the  affairs  of  the  company  with  as 
little  delay  as  possible  and  without  waiting  for  the  natural 
termination  of  outstanding  and  contingent  risks.  It  may 
be  for  the  interest  of  present  creditors,  as  well  as  stock- 
holders, to  bring  all  such  matters  to  a  close  in  order  to  have 
their  rights  secured  against  the  consequences  of  contingent 
liabilities  of  the  company  and  so  that  the  receivers  may 
know,  at  once,  all  the  creditors  and  what  is  the  nett  amount 
of  assets  to  be  distributed.  This  can  effectually  be  done 
by  the  course  adopted  by  the  receivers ;  and  I  think  it  is 
the  true  construction  and  just  meaning  of  the  statute  that 
the  premium  spoken  of  to  be  refunded  is  to  be  returned  upon 
the  cancelment  of  the  policies.  It  is,  indeed,  a  condition 
precedent.     The  language  of  the  statute  is,  "  and  upon  such 
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^^^-  amount  being  paid  bv  such  receivers  to  the  person  holding 
^^"^^  or  being  the  legal  owner  of  such  engagement,  it  shall  be 
9.  deemed  cancelled  and  discharged  as  against  such  receiven." 
THK  GLOBB  Thus*  they  are  first  to  pay,  in  order  to  obtain  an  effectual 
™^*^^"  cancellation*  How,  then,  can  such  policy-holder  be  required 
to  come  in  as  a  creditor  pro  rata  with  general  creditors! 
He  is  clearly  entitled  to  a  priority  and  preference.  The 
effect  would  be  the  same  to  the  creditors,  if,  instead  of  pro- 
curing outstanding  policies  to  be  cancelled  upon  the  tenns 
prescribed,  the  receivers  had  caused  reinsurances  to  be 
made  according  to  the  ninth  section  of  the  act  of  the  18th 
January,  1836.  Under  this  last  act,  they  must  pay  the  pre- 
miums for  such  reassurance  out  of  the  assets  of  the  compsoy. 
In  all  probability,  this  would  not  have  diminished  the  assets 
any  the  less ;  and  the  course  here  pointed  out  for  cancel- 
ling policies  by  substituting  others  in  their  place,  where 
the  holders  consent  to  receive  them  or,  when  such  holders 
refuse,  to  enable  receivers  to  obtain  an  indemnity  against 
the  loss  of  the  assets  which  come  to  their  hands  by  meass 
of  such  continuing  risks  and  outstanding  contracts  of  the 
company,  appears  to  me  to  be  founded  upon  the  same 
principle,  namely,  that  of  accelerating  the  settlenoent  of  the 
affairs  of  insolvent  insurance  companies  and,  necesstnly 
too,  at  some  expense  to  the  funds  of  such  companies.  Coo- 
sequently,  the  policy-holders  who  have,  by  mutual  consent 
or  arrangement  with  the  receivers,  given  up  or  caneelied 
their  contracts  of  insurance,  are  entitled  to  a  return  of  pre- 
mium out  of  the  assets  as  a  part  of  the  expense  to  which 
such  assets  are  subjected  before  dividend  or  dislhbouon 
among  the  creditors. 

I  shall  decree  that  the  receivers  hand  over  to  the  stock- 
holders the  amount  of  the  unpaid  dividend  declared  on  the 
tenth  day  of  November  and  payable  on  the  first  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-five ;  and  to  the 
policy-holders,  such  portion  of  the  premium  as  reaiaioed 
unearned  at  the  time  of  cancelling  their  respective  policies. 
The  complainant  is  likewise  entitled  to  his  coats  of  this  suit 
out  of  the  assets  of  the  company. 
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ACCORD  AND  SATISFACTION. 

1.  Where  notes  are  taken  in  satisfaction  of  a  judgment,  the  debtor 
ffiving  them  must  prove  affirmatively  not  only  delivery  and  acceptance, 
out  also  an  agreement  to  receive  them  in  payment  and  to  run  the  risk 
of  their  goodness — otherwise  he  cannot  set  up  a  plea  of  accord  and 
satisfaction.     Chase  v.  Byme^  492. 

ACCOUNTS  :  See,  Stated  Accounts,  4^.  1,  2,  3,  7, 

ADULTERY. 

1.  Where  a  reference  is  had  to  a  master  to  report  upon  the  allega- 
tions in  a  bill  filed  for  a  divorce  on  the  ground  of  adultery,  the  fiicts  of 
the  adultery  must  be  distinctly  proved.  The  mere  living  together  in 
the  same  house  as  man  and  wife,  unaccompanied  bv  proof  of  cohabita- 
tion, is  insufiicient.  A  decree  for  divorce  a  vinculo  matrimonii  is  not 
to  be  founded  upon  conjectures.     Hart  v.  Hart,  207. 

AFFIDAVIT. 

1.  Affidavits  should  contain  matters  of  fact  and  not  matters  of  argu- 
ment :  the  latter  will  be  impertinent.     PoweUv.  Kane,  450. 

2.  The  stating  a  fact  affirmatively  in  a  deposition  is  not  to  be  put 
down  by  a  negative  deposition.  Thus,  where  a  party  swears  to  the 
service  of  a  paper,  it  is  not  enough  to  deny  service.  tVyckoffy.  Boyd^ 
516. 

And  See,  Practice,  Affidavit,  4^. 

AGREEMENT. 

1.  Where  a  bill  sets  up  one  agreement  and  the  answer  denies  it  and 
sets  up  another,  the  bill  must  be  dismissed,  with  costs ;  but  without  pva« 
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judioe  to  another  bill  to  obtain  performance  of  the  agreement  admitSied 
in  the  answer.     Byrne  v.  Romainc^  445. 

And  sec,  Personal  Service,  1.2;  Specific  Performance,  5 ;  Statute  of 
Frauds,  1. 

ALIENAGE. 

1.  Form  of  proceedings  upon  the  application  of  a  father  that  the 
legal  title  of  land  might  be  conveyed  from  his  infant  children  to  him, 
he  having  purchased  while  an  alien  and  had  the  property  conveyed  into 
his  wife's  name  and  she  having  died  while  the  property  was  vested  in 
her,  leaving  these  infant  children.    In  the  matter  of  Windle,  585. 

ALIMONY. 

1.  Wife  filed  a  bill  for  divorce  a  mensa  et  thoro;  and  applied  for 
temporary  alimony  and  money  to  carry  on  suit.  Opposed,  on  the 
ground  of  her  habitual  drunkenness  and  having  $2  a  week  allowed  her 
by  the  husband.  Reference  ordered  to  ascertain  whether  #2  a  week 
was  enough  and  whether  she  could  be  entrusted  with  money.  Sasmders 
▼.  Saunders^  49  L 

ANNUITY.    See,  Apportionment,  I ;  Interest^  1. 

ANSWER.     See,  Pleading,  Answer. 

APPORTIONMENT. 

1.  In  general  cases  of  periodical  payments  becoming  due  at  inter- 
vals and  not  accruing  de  die  in  diem  there  can  be  no  apportioomeDt. 
Annuities,  therefore,  and  dividends  from  money  in  the  funds  arc  not 
apportionablc.  An  exception  appears  in  the  case  of  annuities  for 
maintenance  of  infants  and  of  married  women  living  separate  from  iheir 
husbands.  And  it  does  not  apply  to  interest  due  on  bond  and  mort- 
gage, which  may  be  apportioned,  notwithstanding  it  is  expressly  made 
payable  at  stated  periods.     Clapp  v.  Astor,  379. 

ARBITRATOR.    ARBITRATION. 

1.  The  time  limited  by  deed  for  making  an  award,  may  be  enlarged 
by  parol.     Bloomer  v.  Sherman,  452. 

2.  The  provision  in  the  R.  S.  declaring  that  a  party  shall  not  revoke 
the  power  of  arbitrators  after  a  final  submission  upon  hearing,  is  not  to 
be  confined  to  cases  where  the  award  is  to  be  maoe  a  rule  of  coart.  lb. 

8.  B.  and  8.,  as  partners,  signed  arbitration  bonds  on  the  14th  of 
Janoary ;  the  award  was  to  be  made  on  the  lOlh  February,  but  on  tbe 
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day  before,  the  parties  in  writing — one  signing  and  sealing  and  the 
other  (B.)  signing  only — agreed  that  the  lime  of  "  rendering*'  the  award 
be  extended  to  the  19iU  February  ;  on  the  lllh  February  the  arbitra- 
tors were  ready  to  make  their  award  and  on  the  18th  February  it  was 
delivered  to  the  parties.  But  on  the  14th  of  the  same  month,  B.  had 
served  the  arbitrators  with  a  revocation  and  another  two  days  after- 
wards : — on  a  bill  filed  by  B.  and  a  plea  of  the  award :  Held,  that  the 
revocation  came  too  late  ;  and  the  plea  was  allowed.  Bloomer  v.  Sher* 
man,  452. 

And  see  Pleading,  Plea,  I,  2. 

ASSESSMENT.     See,  Contribution. 

ASSETS. 

!•  Where  a  person  leaves  a  contract  for  the  sale  of  lands  unper- 
formed at  the  time  of  his  death  and  application  is  made,  under  the  sta- 
tute, for  his  infant  children  to  perform  it,  the  purchase  money  will  go 
as  assets  and  not  follow  the  course  of  real  estate.  In  the  matter  of 
Everit,  697. 

ASSIGNMENT.    See,  Debtor  and  Creditor,  6  ;  Equitable  Assignment 
AUCTION.    AUCTIONEER.    AUCTION  SALES. 

1.  The  English  practice  of  opening  biddings  upon  an  offer  of  a 
greater  price  has  not  been  adopted  in  New- York.  Nor  will  the  court 
order  a  re-sale  merely  because  the  property  will  sell  for  more  (except, 
perhaps,  where  the  mortgagee  buys  for  less  than  the  amount  of  his 
mortgage  and  the  mortgagor  will  remain  liable  for  all  deficiency  on  a 
re-sale.     Woodhullv.  Osborne,  614. 

2.  Where  a  stranger  purchases  at  a  chancery  sale  in  good  faith, 
something  more  must  appear  than  a  mere  offer  of  a  higher  price  to  in- 
duce a  re-sale.  There  must  be  fraud  or  misconduct  of  the  master  or 
person  controlling  the  sale — or  surprise  upon  the  party  interested — or 
his  having  been  misled  as  to  time  and  place  by  the  purchaser  or  some 
person  connected  with  or  having  the  management  of  the  sale.  If  the 
party  interested  be  of  full  age  and  under  no  disability,  he  cannot  be 

Eermitted  to  allege  his  own  negligence  or  inattention  as  the  cause  of 
is  surprise  or  mistake ;  and  a  sale  cannot  be  opened  if  this  appears, 
lb. 

3.  Unless  a  decree  directs  the  master  to  subdivide  and  sell  land  in 
parcels,  he  is  not  compelled  to  do  so.     lb. 

4.  If  adverse  claims  arise  as  to  the  deposit  money  received  by  an 
auctioneer — one  party  insisting  upon  its  return  and  the  other  upon  its 
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being  paid  over — the  auctioneer  may  file  a  bill  of  iDterpleader.    KukBr 
V.  Orah(tm,  647. 

5.     In  order  to  work  a. forfeiture  of  a  deposit  on  an  aactioD  salei  Hben 
must  have  been  an  express  stipulation  to  that  effect.     lb. 

And  see  Sak ;   and  Sale  and  delivery. 


B. 


BILL.    See  Pleading  BilU  4^* ;  Practice,  BilL 

BILL  OF  DISCOVERY. 

1.  This  court  will  not  uphold  a  bill  of  discovery,  unless  there  is  a 
clear  necessity  for  it.  If,  besides  the  nriere  production  and  disclosure 
of  written  instruments,  the  bill  seeks  to  elicit  facts  within  the  personal 
knowledge  of  the  opposite  party  and  which  cannot  otherwise  be 
proved,  this  court  will  entertain  such  a  bill.  Fitzhugh  v.  Evering" 
ham,  605. 

BILL  OF  EXCHANGE. 

L  A  general  bill  of  exchange  has  not  the  effect  of  an  assignmeDt 
of  the  money  (for  which  it  is  drawn)  in  the  hands  of  the  drawee.  JEbr- 
rison  v.  Williamson,  431. 

BOND.    VOLUNTARY  BOND. 

1.  Neither  at  law  nor  in  equity  can  interest,  in  ordinary  cases»be 
computed  upon  a  bond  beyond  the  amount  of  the  penalty.  It  caniiolt 
therefore,  be  allowed  where  a  mortgagee  files  a  bill  of  foreclosure  on 
a  simple  mortgage  given  with  a  bond  confined  to  the  payment  of  a 
specified  sum  and  interest ;  yet,  if  the  mortgagor  file  a  bill  to  redeeoi« 
equity  might  act.  upon  a  different  principle  and  not  permit  him  to  do  so^ 
unless  he  paid  all  the  interest  due,  even  though  it  might  exceed  the  peo- 
alty  of  the  bond.     Mower  v.  Kip,  165. 

2.  The  penalty  in  a  bond  is  looked  upon  as  the  debt     lb. 

3.  Voluntary  bonds  given  by  a  testator  will  be  operative  as  debts 
against  the  estate,  unless  he  was  non  compos  mentis,  or  the  bonds  were 
obtained  by  fraud  or  undue  influence  ;  but  they  will  have  to  be  post- 
poned to  bonds  and  simple  contract-debts  arising  upon  valuable  consi- 
deration. Yet  they  have  a  preference  of  legacies.  Isenkari  ▼.  ** 
341. 
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4.  Mere  secrecy  in  the  manner  of  giving  voluntary  bonds  is  not 
enough  to  impeach  them.    lb. 

5.  A  money  bond  or  annuity  bond  will  not  be  presumed  paid  until 
there  is  a  lapse  of  twenty  years  non-payment.  Nothing  short  of  this 
period  will  do,  unless  there  are  special  circumstances  to  aid  the  pre- 
sumption.    Clark  V.  Bogardus,  387. 

6.  Chancery  will  relieve  an  obligor  from^a  bond  upon  clear  evidence  of 
the  acts  and  declarations  of  a  deceased  obligee  and  where  they  amount 
to  a  relinquishment  of  intention  to  exact  payment.     lb. 

And  See,  Executor  and  Administrator^  3. ;  Principal  and  Surety ^  1.  2. 

BCXJKS  AND  PAPERS,  PRODUCTION  OF :  See,  Production  of 
Documents^  1.  2. 

c. 

CESTUI  QUE  TRUST;  See  Trust,  ^. 

CHURCH. 

1.  An  injunction  obtained  by  a  pew  holder,  to  restrain  trustees  of  a 
church  from  pulling  it  down,  dissolved:  it  appearing  that  the  increase 
of  the  congregation  and  the  dilapidated  state  of  the  old  edifice  made  it 
proper.    Heeney  v.  St.  Peter's  Churchy  608. 

CONDITIONS  PRECEDENT  AND  SUBSEQUENT. 

1.  Distinction  between  conditions  precedent  and  subsequent.  Wells 
T.  Smith,  78. 

2.  Equity  cannot  relieve  from  the  consequences  of  a  condition  pre- 
cedent -unperformed.  But  upon  the  breach  of  a  condition  subsequent 
which  would  work  a  forfeiture  or  divest  an  estate,  a  court  of  equity^ 
actiog  upon  the  principle  of  compensation,  will  interpose  and  prevent 
the  forfeiture  or  divestment,  provided  it  can  be  given  with  certainty  in 
damages.    lb. 

3.  S.  sold  to  W.  a  lot  of  land.  By  an  agreement  under  the  hands 
and  seals  of  the  parties,  W.  covenanted  to  build  within  a  certain  time 
and  give  a  bond  and  mortgage  for  a  part  and  pay  the  balance  or  give 
a  bond  and  mortgage  for  the  whole  by  a  specified  day  ;  and  S.  cove- 
nanted to  give  a  deed  on  this  day.  There  was  also  a  clause  expressly 
showing  that  the  agreement  was,  in  all  respects,  to  be  void,  provided 
W.  failed  to  perform  any  one  of  the  covenants.  W.  entered,  but,  from 
untoward  circumstances  and  not  from  any  act  on  the  part  of  S.,  was 
not  ready  with  his  money  or  the  bond  and  mortgage  on  the  day  speci- 
fied in  the  agreement :  but  made  a  tender  on  the  next  day :  Hbi«d,  ta 
be  a  condition  precedent  and  that  the  court  could  not  relieve.    lb* 
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CONDITIONAL  SALE. 

1.  In  order  to  determine  whether  a  transaction  amounts  to  a  mort- 
gage or  a  conditional  sale :  If  the  deed  or  conve3'ance  be  accompanied 
by  a  condition  or  matter  of  defeazance  expressed  in  the  deed  or  even 
contained  in  a  separate  instrument  or  exist  merely  in  parol  (let  the  coo- 
deration  for  it  have  been  a  pre-existing  debt  or  a  present  advance  of 
money  to  the  grantor)  the  only  enquiry  necessary  to  be  nr)ade  is,  whe- 
ther the  relation  of  dehtor  and  creditor  remains  and  a  debt  still  subsists 
between  the  parties  ?  For,  if  it  does,  then  the  conveyance  must  be  regar- 
ded as  a  security  for  the  payment  and  be  treated  in  all  respects  as  a  mort- 
gage. On  the  other  hand,  where  the  debt  forming  the  consideration  for 
the  conveyance  is  ex'.inguished  at  the  time  by  the  express  agreement 
of  the  parties  or  the  money  advanced  is  not  paid  by  way  of  loan  so 
as  to  constitute  a  debt  and  liability  to  repay  it,  but,  by  the  terms  of  the 
agreement,  the  grantor  has  the  privilege  of  refunding  or  not  at  his  elec- 
tion, there  it  must  be  deemed  purchase  money  and  the  traQsactioa  will 
be  a  sale  upon  condition,  which  the  grantor  will  defeat   only  by  a  re- 

f>urchase  or   performance  of  the  condition  on  his  part  within  the  time 
imited  for  the  purchase  and  in  this  way  entitle  himself  to  a  re-coDvey- 
ance  of  the  property,     Robinson  v.  Cropsei/,  138, 

CONTRIBUTION. 

1.     W.  leased  lots  of  land  in  New- York  toC.     The  latter  covenant- 
ed to  pay  taxes,  rates,   burthens,   services,  works  and  impositions.  &c 
which  might  be  imposed  or  ordered  to  be  done,  &c.     W.  (the  landlonl) 
was  owner  of  a  larger  adjacent  range  of  lots.     An   estimate  and  as- 
sessment took  place   during  the  term  for  opening  a  public  square.    A 
part  of  W's  land    (not  leased)    was   required   for  the  purpose,  while  a 
larger  part,  including  the  leased  lots,   was  not  wanted.     The  commis- 
sioners, in  estimating  benefit  and   advantage,  had  calculated  the  lots  of 
W.  separately  and  ascertained  the  benefit  to  him,  by  reason  of  his  in- 
terest in  the   lots  not   taken  above  the  loss  for  those   taken,  at  $3944. 
The  tenant  (C's)  name  did  not  appear  upon  the  commissioners  proceed- 
ings or  documents.     Their   report   was   made   up,  by  the  corporation- 
counsel,  in   the   aggregate  of  benefit  over  excess  and   not  in  detail 
agreeably  to  the   commissioners  calculations,   while  the  benefit  to  the 
premises  under  lease   was  assessed  by  the  commissioners  in  their  cal- 
culations, with  the  rest,  against  W.  at  $1265.     W.  filed  a  bill   against 
C.  for  contribution.     A  general  demurrer  was   interposed  ;  which  was 
overruled  and  an   intimation  given  that  the  tenant  might  be  held  liable 
to  contribute   towards  the   $3044.,  but  that  the  complainant  would  not 
be  allowed  to  go  out  of  the  commissioners   report  and  consequently 
might  not  to  go  into  parol  proof,  but  must  rest  on  the  report.     friUiamt 
V.  Craig,  297. 
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COSTS. 


1.  A  counsel  in  an  action  at  law  has  no  lien,  upon  the  judgment  re« 
covered,  for  his  fee  in  trying  the  cause;  but  the  attorney  has,  for  hitf 
taxable  costs.  Still,  the  lien  of  the  latter  will  not  go  further  than  the 
costs  in  the  identical  action.     Phillips  v.  Stagg,  108. 

2.  Parties  moving  for  more  than  they  were  entitled  to,  ordered  to 
pay  costs  of  opposing  motion.  NoHh  Jjnerican  Coal  Company  v.  Dy- 
eU,  115. 

3.  A  complainant  filing  a  judgment-creditor's  bill  and  failing  to  dis- 
cover property,  must  pay  costs  on  its  dismissal.  Raymond  v.  Jtedfieldf 
198. 

4.  Where  non-resident  complainants  give  security  for  costs  and  one 
of  the  sureties  becomes  insolvent,  a  new  one  must  be  added  and  pro- 
ceedings stayed  until  it  is  done.     JSridges  v.  Canfield,  208. 

5.  Complainant  succeeds  upon  only  one  of  eleven  exceptions.  He 
is  entitled  to  costs  of  drawing  this  one  exception,  but  neither  he  nor 
the  defendant  has  costs  of  the  reference  ;  bui  the  latter  has  costs  upon 
the  exceptions  to  the  master's  report  and  of  the  hearing,  subject  to  the 
complainant's  costs  on  the  hearing.    Jolly  v.  Carter^  209. 

6.  Bill  to  be  dismissed,  if  security  for  costs  by  non-resident  com^ 
plainants  were  not  given  within  30  days  :  the  parties  not  having  com- 
plied with  a  former  order  for  security.     Bridges  v.  Canfieldt  217. 

7.  Even  though  a  defendant  absconds  and  thereby  the  object  of  a 
suit  is  defeated,  yet  a  complainant,  upon  motion,  cannot  dismiss  his  bill 
without  costs.     Palmer  v.  Van  Doren,  384. 

8.  If  a  judgment  creditor  files  a  bill  against  several,  and  one  denies 
having  property,  which  is  not  disproved,  the  bill  may  have  to  be  dismis- 
sed with  costs  as  to  him,  although  it  will  be  retained  as  to  others.  Van 
Cleef  V.  Sickles,  392. 

9.  Where  infant  trustees  are  ordered  to  convey,  they  are  entitled 
to  their  costs.    Reed  v.  Darrow,  415. 

10.  Where  a  bill  sets  up  one  agreement,  and  the  answer  denies  it 
and  sets  up  another,  the  bill  must  be  dismissed,  with  costs  ;  but  without 
prejudice  to  another  bill  to  obtain  performance  of  the  agreement  admit* 
ted  in  the  answer.     Byrne  v.  Romaine^  445. 

11.  The  solicitor  of  a  party  had  put  impertinent  and  scandalous 
matter  in  his  own  affidavit  used  on  a  motion :  He  was  ordered  to  pay 
the  costs  of  referring  it  and  of  a  hearing  upon  exceptions  taken  by  him 
to  the  master's  report.     Powell  v.  Kane,  450. 

12.  Creditors  applying  to  prove  their  debts  against  a  testator's  es- 
tate, are  to  be  allowed  all  costs  incident  to  it  out  of  the  fund.  In  th^ 
matter  of  Howe,  484. 

13.  A  defendant  who  has  obtained  an  order  fur  a  non-resident  com- 
plainant to  give  security  for  costs,  should  move  to  dismiss  the  bill 
where  delay  arises  in  giving  the  security ;  and  not  continue,  on  his  part. 
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by  potting  in  answer  and  placing  the  cause  on  the  calendar :  for  this 
will  be  virtnally  waiving  his  order  for  costs  and  debar  him  from  the  mo- 
tion to  dismiss.     Hay  v.  Power^  494. 

14.  While  an  injunction  under  a  judgment-creditor's  bill  was  opoD 
furniture,  it  was  taken  and  sold  upon  a  distress  for  rent.  There  wu 
no  other  property.  The  Court  allowed  the  complainant  to  disoiiss  his 
bill  without  costs.     Leggett  v.  Boorum^  630. 

COVENANT. 

1.  Covenants  are  to  be  expounded  so  as  to  carry  into  efiect  the  in- 
tention of  the  parties.  Their  spirit,  as  well  as  letter,  is  to  be  observed ; 
and  altho'  a  covenantor  performs  a  covenant  according  to  the  letter, 
yet  if  he  violates  the  spirit  and  does  any  act  to  defeat  its  intent  or 
ose,  be  is  guilty  of  a  breach  of  it.     WhiUock  v.  Duffield^  366. 

And  see.  Landlord  and  Tenant^  4. 

CROSS  BILL :  See,  Production  of  Books  and  Papers. 

CUSTOM.    ' 

1.  A  custom  must  be  proved  by  evidence  of  facts :  by  means  of 
witnesses  who  have  had  frequent  and  actual  experience  of  it.  JftZb 
T.  Hallock,  652. 
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DAMAGES.    See,  Liquidaled  Damages. 
DEBTOR  AND  CREDITOR. 

1.  Although  an  action  is  brought  by  a  creditor  of  a  testator  against 
the  executors,  which  proceeds  only  to  a  plea,  and  then  the  creditor  files 
a  bill  on  behalf  of  himself  and  others,  to  account,  and  makes  the  execu- 
tors and  devisees  parties,  who  answer,  no  valid  objection  to  a  decree 
arises  on  the  ground  of  the  action  pending  at  law:  because  the  execu- 
tors can  be  no  longer  vexed  by  the  latter.     Valenttne  v.  FarringUm^  53. 

2.  A  simple  contract  creditor  may  file  a  bill  to  have  the  trusts  of  a 
deed  of  assignment  for  the  benefit  of  creditors  carried  into  effect.  But 
a  creditor  wno  wishes  to  impeach  such  a  deed,  must  first  obtain  a  judg- 
ment and  proceed  to  the  extent  of  an  execution  at  law.  Lawian  ▼« 
Lmnff  107. 

3.  A  voluntary  settlement  upon  a  wife  by  a  husband  can  only  be 
impeached  by  a  judgment  creditor.    lb. 

4.  If  partners  dissolve  and  fraudulently  turn  the  co-partnership  pro- 
perty to  the  payment  of  private  debts,  it  seems  that  a  simple  contxact 
creditor  of  the  partnership  may  file  a  bill  to  restrain  them.     lb. 
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5.  Debtors  made  an  assignment  to  trustees  for  creditors,  which 
contained  a  clause  constructively  fraudulent.  The  trustees  reassigned 
all  the  property  to  the  assignors,  who  then  made  another  assignment 
to  the  same  trustees,  which  was  unobjectionable  on  its  face.  A  judg- 
ment creditor  filed  a  bill  some  days  after  this  second  assignment  was 
executed.  The  court  sustained  the  latter  assignment.  Hone  v.  Wool' 
sey,  280. 

6.  Where  a  creditor,  who  issues  an  execution,  becomes  the  pur- 
chaser of  his  debtors  household  effects,  and  leaves  them  as  a  matter 
of  kindness  (as  alleged)  in  the  possession  and  to  be  used  by  the  defen- 
dant without  hire  or  reward,  and  that  too  for  a  space  of  eight  years, 
the  same  will  be  considered  fraudulent  as  to  other  creditors.  This 
might  not  be  so  where  a  third  person  fairly  bought  and  lent  them  out 
of  mere  kindness  to  the  debtor.     Taylor  v.  Mills,  318. 

7.  A  debtor,  against  whom  judgment  creditors  were  pursuing  their 
remedy,  allowed  to  receive  for  maintenance  a  part  of  the  funds  in  the 
hands  of  his  father's  executors,  without  the  consent  of  creditors — it 
appearing  that  the  share  which  such  debtor  was  entitled  to  under  bis 
father's  will  would  be  more  than  sufficient  to  satisfy  all  his  creditors. 
Craig  v.  Hone^  376. 

8.  W.  and  C.  being  indebted  to  L.  and  H.  on  notes  for  goods  sold 
and  for  money  lent,  proposed  to  mortgage  all  their  present  and  future 
stock  and  goods,  in  case  of  a  renewal  and  of  a  further  loan ;  stating 
their  perfect  solvency  and  the  great  advantage  which  would  accrue 
to  their  business  by  such  loan.  L.  and  H.  consented ;  and  the  mort- 
gage was  made  out,  which  assigned  all  the  goods  and  stock  in  trade 
W.  and  C.  then  owned  or  which  they  might  at  any  time  before  the  final 
payment  of  the  debt  own  in  whatever  store,  warehouse  or  other  place 
the  same  might  be  situate:  but  W.  and  C.  were  to  keep  possessioa 
until  default.  About  two  months  afterwards  W.  and  C.  made  an  assign- 
ment to  K.  of  all  their  goods  and  stock,  in  trust  for  creditors,  making 
R.  a  preferred  creditor;  Held,  that  the  mortgage  to  L.  and  H.  should 
hold  good  for  so  much  of  the  property  embraced  by  the  assignment  to 
K,  as  was  in  hand  or  in  store  at  the  time  the  mortgage  was  given  and 
to  such  as  might  have  been  since  purchased  and  paid  for  out  of  its  pro- 
ceeds, but  no  further ;  and  it  was  declared  that  so  much  of  the  property 
and  of  its  avails  could  be  followed.    Levy  v.  Welsh,  438. 

9.  Mode  pursued  by  the  master  in  taking  proof  of  debts  where  cre- 
ditors apply  for  payment  out  of  a  fund  and  children  are  interested. 
In  the  matter  of  Howe,  (note  a)  484. 

10.  If  a  party  is  arrested  by  due  process  of  law  for  a  demand  claimed 
to  be  due  and  choses  to  compromise,  by  giving  his  note  or  bond  for  the 

Eurposeof  obtaining  his  liberty,  although,  for  the  want  of  bail  he  may 
e  unable  to  obtain  it  in  any  other  way,  yet  such  compromise  will  not 
be,  therefore,  set  aside  nor  the  security  decreed  to  be  delivered  up. 
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There  most  be  fraud  or  illegality  in  the  proceeding  or  in  obudmng  tbe 
security.     Farmer  ▼.  Walter^  601. 

And  see  Costs  generally;  Frauduknt  Convtyamce^  3,  4;  Set  0^.6; 
Will,  16. 

DECREE. 

1.  Where  executors  have  accounted  under  an  enrolled  decree  in  a 
prior  suit,  the  same  is  conclusive  against  them  so  far  as  it  adjudicates 
upon  the  rights  of  complainants  in  an  after  suit  instituted  by  them  and 
founded  upon  such  decree.     O'Brien  v.  Heeney,  242. 

2.  In  order  that  a  decree  may  be  pleaded  as  a  bar  in  a  second  sait, 
it  must  bind  the  party  against  whom  it  is  pleaded  and  be  conclttsive 
upon  his  rights  or  upon  the  rights  of  those  under  whom  be  claims ;  and 
can  be  no  bar  against  a  party  or  those  claiming  under  hina  where  he  is 
not  a  party  in  the  first  suit.     Griswold  v.  Jackscn^  491. 

And  see  Practice^  Decree^  4^. 

DEED. 

1.  A  deed  acquiesced  in  for  thirty-six  years  will  not  be  set  aside. 
Powell  V.  Murray,  636. 

And  see  Infant,  3. 

DEMURRER.     See  Pleading,  Demurrer;  Practice,  Demurrer. 

DEPOSIT.    See  Auction,  ^.,  2 ;  Practice,  Deposit 

DEVASTAVIT. 

1.  Notwithstanding  the  R.  S.,  chancery  has  power  to  inquire  ioto 
any  alleged  devastavit  by  an  executor  or  administrator  and  to  bring  all 
persons  before  it  who  may  be  interested  in  the  question.  Carmo  ▼. 
MowatU  57. 

2.  A  court  of  equity  will  no  more  subject  a  surety  in  ao  adimiiis- 
tration  bond  before  a  devastavit  is  proved,  than  a  court  of  law.    lb. 

3.  Where  an  administrator,  committing  a  devastavit,  is  dead,  equity 
will,  before  action  establishing  it,  take  cognizance  of  a  suit  against  his 
sureties  or  their  representatives  and  the  persons  interested  in  any  estate 
which  he  may  have  left,  and  make  them  liable  for  waste  or  oiisappli- 
cation  of  assets.  But  this  would  not  be  done  in  an  ordinary  case  where 
the  administrator  is  in  full  life  and  within  the  reach  of  a  court  of  law 
or  the  surrogate's  court,     lb. 

4.  A  creditor  holding  a  specialty  debt  due  from  an  intestate  and 
coming  against  the  estate  of  his  administrator,  on  account  of  a  devas- 
tavit, can  only  take  equally  with  such  administrator's  simple  oootiact 
creditors ;  while  his  sureties  must  make  up  the  balance.     lb. 

5.  E.  M.  died  intestate  and  indebted  to  the  complainant's  testator 
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in  a  money  bond.  J.  E.  M.  administered  on  the  effects  of  E.  M.,  gave 
the  usual  bond,  with  suretie::,  in  the  surrogate's  office  ;  and  committed 
a  devastavit.  J.  E.  M.  died  ;  and  a  bill  was  filed  by  the  complainant's 
testator  against  the  administratrix  of  J.  E.  M.,  one  of  the  sureties  and 
the  administratrix  of  the  other  sureties,  for  the  purpose  of  fixing  them 
on  the  ground  of  this  devastavit.  The  bill  was  Held  to  be,  as  to  par- 
ties, well  filed;  and  also,  that  the  complainant  would  have  to  come  ih 
amongst  the  simple  contract  creditors  of  J.  E.  M.,  and  the  sureties 
make  up  the  balance.    lb. 

DISCLAIMER.     See,  Pleading,  Disclaimer,  1,  2.     Also,  Practice, 

Disclaimer, 

DISMISSING  BILL.    See,  Practice,  Dismissing  BiU. 

DIVIDEND. 

1.  Where  it  is  agreed  that  a  parly  shall  receive  all  dividends  and 
profit  on  stock  so  long  as  he  remains  in  a  certain  employment  and  he 
quits  before  any  dividend  is  made,  he  cannot  have  any  apportionment 
of  any  general  dividend  afterwards  made.  Profit  does  not  become 
dividend   until  so  declared  by  the   directors.     Clapp  v.  Astor,  379* 

And  see.  Insurance,  ^. 

DIVORCE.     Se^,  ^/imony,  1 . 
DOWER. 

1.  A  widow  of  a  partner  is  entitled  to  dower  out  of  real  estate  pur- 
chased with  partnership  funds  :  but  having,  in  this  case,  joined  her  hus- 
band in  mortgages,  she  had  an  equitable  right  of  dower  in  a  moiety 
only  and  in  its  avails.     Smith  v.  Jackson,  28. 

2.  In  a  suit  for  dower,  proof  of  actual  solemnization  of  marriage  is 
not  necessary.  Evidence  of  cohabitation,  general  repute,  acknowledg- 
ment of  the  parties,  reception  in  the  family  and  other  circumstances 
from  which  a  marriage  may  be  inferred,  will  be  sufficient.  Van  Gelder 
V.  Post,  677. 

A  woman  cannot  be  deprived  of  her  dower,  except  by  a  voluntary 
act  of  her  own.     lb. 

3.  Where  dower  cannot  be  assigned  by  metes  and  bounds,  it  may 
be  held  to  attach  to  rents,  profits  or  other  produce — and  any  equitable 
mode  of  compensation  can  be  adopted  ;  and  the  amount  is  to  be  regu- 
lated by  the  value  at  the  time  of  the  husband's  alienation.     lb. 

4.  The  statute  of  limitations  docs  not  bar  arrears  of  dower.     lb. 

5.  Partition  at  law,  where  she  is  not  a  party  and  in  which  she  does 
not  join,  will  not  bar  a  wife's  right  to  dower.     lb. 

6.  Although  a  divorce,  a  mensa  et  thoro,  be  had,  yet  the  wife  is  enti- 
tled to  dower  out  of  the  husband's  lands  if  she  survives  him.  Day  v. 
West,  592. 
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E. 

ELECTION. 

1.  Where  a  party  is  complainant  in  equity  and  defendant  (opon  the 
same  matter)  at  law,  he  cannot  be  compelled  to  make  his  electioo— jt 
is  not  as  if  he  were  plaintant  in  both  courts.     Shetzler  v.  Sheizkr^  584. 

EQUITABLE  ASSIGNMENT. 

In  order  to  constitute  an  equitable  assignment  of  money  by  means  of 
an  order  upon  the  person  in  whose  hands  it  may  be,  the  order  thould 
direct  the  payment  out  of  a  particular  fund ;  and  not  generally  oat  of 
any  money  to  be  received.    Phillips  v.  Staggf  108. 

ESTOPPEL.    See  Partnership,  10. 

EVIDENCE:  See,  Witness,  Evidence. 

EXAMINER.     See   WUness,!. 

EXCEPTIONS.    See  Practice,  Exceptions. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Whenever  the  right  of  administration  devolves  upon  an  ioboi; 
the  proper  course  is,  to  grant  administration  to  his  guardian  or  some 
other  person  durante  minore  cBtate.    If,  through  mistake  or  inadvertence, 
the  office  has  been  conferred  upon  an  infant,  it  may  be  revoked  hj  the 
surrogate.     Carow  v.  Mowatt,  57. 

2.  An  infant  administrator  is  responsible  for  all  acts  done  after  com- 
ing of^age  and  before  revocation.  A  court  of  equity  regards  him  at  a 
trustee  and  compels  him  so  far  to  account :  but  not  with  respect  to  as- 
sets which  came  to  his  hands  during  infancy.     lb. 

3.  There  is  not  the  same  strictness  or  difficulty  in  suing  here  apoo 
administration  bonds  as  at  law  ;  nor  do  the  same  rules  apply.     lb. 

4.  Widow  had  articles  of  personalty  bequeathed  her;  and  took 

E^ssession  of  them,  with  the  knowledge  and  assent  of  the  executor. 
e  afterwards  sued  her  for  the  same  ;  but  submitted  to  a  nonsuit.  In 
making  up  his  accounts,  he  charged  the  fees  and  expenses  paid  for  the 
suit,  which  were  allowed  by  a  master,  but  disallowed  by  the  court. 
Isenhart  v.  Brown,  341. 

5.  Where  a  public  administrator,  who  is  a  defendant  in  a  suit,  has 
resigned  or  is  removed  from  office,  the  complainant  may  apply  to  sob- 
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stilute  the  succeeding  public  administrator  and  enter  an  order  to  that 
effect  and  then  insert  his  name  in  the  title  of  the  suit  and  in  the  subse- 
quent proceedings  ;  and  such  last  administrator  may,  if  he  thinks  proper, 
apply  to  amend  the  former  proceedings  or  to  file  a  new  answer  and 
open  the  proofs,  &c.    Burros  v.  Looker^  499. 

And  See,  Bond^  1.  2. ;  Debtor  and  Creditor^  1. ;  Decree^  1. ;  Legacy ^  1, 
%  3, 4,  6. 


F. 


FEIGNED  ISSUE. 

1.  A  feigned  issue  in  divorce  cases  can  only  be  made  up  to  try  the 
facts  distinctly  put  in  issue  by  the  pleadings.  General  allegations  are 
not  regarded.  Therefore,  where  a  defendant  recriminated  generally, 
but  gave  neither  time,  person  nor  place,  the  court  would  not  let  the 
issue  (applied  for  by  the  complainant)  go  to  prove  the  complainant's 
conduct — although  the  defendant,  when  the  issue  was  asked  for,  pre- 
sented an  affidavit  stating  names  and  declared  he  had  been  unable  to 
put  them  in  his  answer.     Burr  v.  Burr,  448. 

FORFEITURE.    PENALTY. 

.  1.  Although  equity  will  relieve  against  a  penalty  or  forfeiture  intro- 
duced for  the  purpose  of  security  in  a  case  where  compensation  can 
be  made,  yet,  when  it  is  not  a  question  of  penalty  or  forfeiture,  but  of 
a  privilege  conferred  upon  payment  of  money  at  a  stated  period,  the 
privilege  is  lost  if  the  money  be  not  paid  ;  and  the  court  will  not  re- 
store it  to  the  party.  Robinson  v.  Cropsey^  138. 

FRAUDULENT  CONVEYANCE. 

1.  Deeds  or  instruments  brought  within  the  statute  against  fraudulent 
conveyances  are  voidable  only  as  to  creditors  or  purchasers  who  im* 
peach  them  and  are  not  absolutely  void.  And  when  this  is  done  in 
equity,  the  decree  of  the  court  is  interposed,  and,  by  force  of  the  sta- 
tute, such  decree  declares  the  instrument  void  ab  initio  as  respects  those 
who  impeach  it  and  giving  to  them  their  legal  diligence.  But  the 
court  does  not  declare  it  void  as  to  other  persons,  nor  will  it  set  the 
same  aside  as  a  nullity  between  the  parties  to  the  instrument,  ilen- 
riques  y.  JETone,  120. 
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2.  In  practice,  it  is  usual  to  direct  a  release  of  the  right  of  a  nutj 
uuder  a  deed,  which  is  set  aside  as  constructively  fraudiilenL  Bat  it 
will  not  be  necessary  to  direct  a  release  or  re-conveyance  where  a  deed 
is  declared  an  absolute  nullity  from  fraud  or  imposition  in  the  manner 
of  obtaining  it,  except  under  special  circumstances  and  ex  abundaaA 
cauUla.     lb. 

3.  M.  made  an  assignment.  Judgment  creditors  filed  bills  to  set  it 
aside.  They  succeeded  ;  and  a  receiver  was  appointed.  The  asaigo* 
ees,  under  the  order  of  the  court,  conveyed  all  the  trust  property  and 
rights  of  JVf .  to  the  receiver.  Previously  to  the  deed  being  set  aside, 
one  of  the  assignees  had  placed  some  of  the  trust  property  with  H.,an 
auctioneer,  to  be  sold.  The  latter  supposed  the  goods  to  be  individoal 
property  of  the  assignee,  and  sold  them  in  the  usual  way  and  rendered 
an  account  to  the  latter.  Afterwards  the  receiver  applied  to  H.  for 
the  avails  and  showed  his  authority.  H.  now  finding  the  property  had 
belonged  to  M.  who  was  a  creditor  at  large  of  his,  in  a  larger  amount 
than  the  avails  of  the  sale,  insisted  upon  retaining  the  money  as  part 
satisfaction  of  his  debt :  Held,  that  the  receiver  was  to  be  considered 
de  jure^  as  well  as  de  facto,  the  assignee  of  the  assignees  and  not  of  M. 
and  entitled  to  the  avails  and  decreed  him  to  pay  the  same,  with  inter- 
est and  costs.     lb. 

4.  Debtors,  who  were  in  failing  circumstances,  assigned  their  estate 
to  trustees  for  the  benefit  of  creditors  :  1.  Upon  trust  to  collect  debts, 
&c. ;  2.  To  pay  certain  debts  in  full ;  3.  Upon  trust,  to  pay,  rateablj, 
as  far  as  the  proceeds  would  go,  all  other  creditors  who  should,  within 
6  months,  agree  to  release  the  debtors  ;  4.  Upon  trust,  out  of  whatever 
should  remain,  to  pay,  rateably,  such  creditors  as  might  not,  withia 
the  6  months,  agree  to  give  such  release.     And,  in  case  none  of  the 
creditors  referred  to  in  the  third  and  fourth  trusts  agreed  to  give  such 
release  within  the  period  limited,  then  the  assignees  were  to  apply  the 
proceeds,  which  remained  after  satisfying  the  trusts  firstly  and  secoodiy 
expressed,  to  the  payment,  so  far  as  they  would  extend,  of  all  tlie  cre- 
ditors rateably.     Held  to  be  fraudulent  as  against  creditors.    Milb  t. 
Levy,  183. 

5.  M.  W.  died  intestate,  leaving  real  estate  mortgaged,  and  also  a 
widow  and  two  children.  The  widow  administered ;  and  under  a  claim 
of  her  own  for  maintenance  and  the  mortgage  debt  of  her  husband  and 
through  the  interference  of  her  brother,  she  got  a  surrogate's  order  to 
sell  the  real  estate,  which  was  bought  in  by  her  father :  and  he,  soon 
after,  conveyed  it  back  to  her,  apparently  for  about  double  considerati(». 
No  monev  passed.  Under  tifi.fa.  against  the  widow  individually*  her 
right  in  the  real  estate  was  sold  by  a  sheriff  and  bought  and  conveyed 
to  C,  who  devised  it  to  his  wife,  and  died.  Upon  a  bill  filed  by  one 
of  the  children  of  M.  W. :  Held,  that  the  deeds  between  the  widow  of 
M.  W.  and  her  father  were  fraudulent ;  and  that,  as  notice  of  fraud  or 
trust  was  not  averred,  C.'s  deed  was  void.  Also,  that  the  children  were 
entitled  to  the  extent  of  their  original  right ;  that  the  parties  defendants. 
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according  to  the  times  of  possession,  were  to  account  for  rents  and  pro- 
fits;  that  the  dowcr  riglil  of  M.  W/s  widow  passed  to  C.  under  the 
sheriff's  deed:  and  thai  as  C.'s  widow  had  paid  otf  the  mortgage  which 
had  been  given  l»y  M.  W.,  she  was  to  be  allowed  it  in  accouul.  Wood- 
ruff V.  Cooky  251). 


And  see,  Debtor  and  Creditor^  8. 


Gt. 


GIFT  INTER  VIVOS. 

1.  Circumstances  which  constitute  a  gift  inter  vivos  (Sec  1  vol.  294») 
again  recognized.    Minchin  v.  Merrill^  333. 

2.  It  seems^  that  where  a  debtor  is  particularly  directed  by  his  cre« 
ditor  to  convert  his  debt  into  a  trust  fund,  hy  setting  the  same  aside 
for  children,  and  he  does  so,  (let  the  same  be  in  the  shape  of  securities, 
money  or  bank  notes.)  a  trust  will  he  created  for  such  children,  tho 
debtor  be  a  trustee  and  his  administrator  cannot  touch  the  fund  as 
assets.     Ih. 

3.  Mrs.  T.  directed  her  son  in  law  M.  to  sell  her  house  and  lot| 
which  he  did.  S!ie  came  t(»  reside  with  him  and  his  family  (wife  and 
children.)  M.  put  the  avails  in  his  hu^iiness;  and  tnok  a  imnner,  hut 
afterwards  sold  out  to  him  and  took  his  notes.  Jn  the  meantime'  Mrs. 
T.  repeatedly  declared  that  the  avails  of  the  house  and  lot  were  to  go 
to  M.'s  cliildren  and  expressed  a  solicitude  as  io  the  same;  M.  had 
been  heard  to  admit  the  same;  and  when  he  dissolved  partnership  he 
left  his  partner's  notes  (for  which  he  had  sold  out)  in  the  hands  of  a 
friend,  acknowledging  tliey  were  for  the  childa*n,  and  went  to  tho  south 
and  there  died.  His  administrator  got  possession  of  thcrn :  But  the 
court  decreed  them  to  belong  to  the  children.  Costs  to  all  parlies  out 
of  the  fund.    lb. 

GUARDIAN. 

1.  A  father  only  can  appoint  a  testamentary  guardian  of  bis  chiU 
dren.    Hoyt  v.  Hilton,  202. 

And  see,  Practice ;  Guardian^  4*c.f  It  2. 

GUARDIAN  AD  LITEM :  See,  Practice ;  Guardian, 

ad  litem. 
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HUSBAND  AND  WIFE. 

1.  A  wife*  having  a  power  of  appointment  over  personalty  in  a  mar- 
ria;;c  KCltlcmciit,  may  make  a  clee(i  in  favor  oF  her  husband*  and  the 
eourt  will  carry  it  into  eflcct :  provided  there  has  been  no  c(im|Hilsion. 
Btii«  ill  decrcrein;;,  ilic  court  will  icfcr  it  to  a  master  to  examine  the 
witb  privately,  cxjilaiii  her  ri;;liis  to  Iter,  and  ascertain  whcilier  she 
volunlarilv  consciiicd  and  ssill  consents  to  the  deed.      WhiluU  v.  Clarke 

2.  All  Hi:^!i  a  hnslinnd  releases  all  interest  in  the  wile's  trust  estate, 
>*ettie  uan.iot  bo  a  witness  for  her  in  relation  to  it.  Warner  v.  DfeU 
407. 

3.  The  rule  which  cxclndes  the  htisband  and  wife  from  ^vin^  ev/* 
itncjG  fir  or  against  each  other  is  inflexible,     lb. 

4.  Alihongh  u  ilivorcc  a  mensa  el  ikoro  be  had,  yet  the  wife  is  enti- 
tled to  dower  out  of  the  husband's  lands  if  sh^  survives  him.  Day  v. 
West,  Atl2. 

5.  Jn  a  jnd^^nicnt  creditor's  suit,  the  defendant  showed  that  yean 
lieforc  he  had  recei\'ed  a  sum  from  his  wile's  father,  in  her  right,  and 
placed  it  to  her  credit  n|M)n  his  hooks,  with  the  understanding  that  it 
was  to  l)c  her  separate  ptv»f)erty  and  all  furniture  purchased  with  it 
was  to  he  carried  to  the  account  of  the  fund  as  Iter  sole  property. 
On  an  atienit»t,  hy  the  j>iitp:ment>crcditor,  to  reach  the  furnrrnre,  thd 
wife  fietitioncil  to  have  her  etpiiiatile  rights  in  it  preserved:  HefJ,  ifmt 
alie  was  entitled  to  have  it  protected  as  her  sepaiate  property.  Tag* 
gftrd  V.  I'u/coif,  CiT^H, 

0.  Wticit!  I  wife's  i^ropcrty  (settled  upon  her)  is  the  subject  of  a 
flciid.  e(|nity  looks  upon  her  as  a  feme  sole.  Incident  to  the  ownership 
in  her  is  the  powtT  of  dispo.siii(»n.  without  the  assent  or  concurrence 
of  her  hus'iand.  Such  a  deed  may,  theref(»ro,  he  valid  where  she  has 
had  the  bencHt  of  it,  even  though  the  husband  is  made  a  party  and  has 
not  signed.  She  cantiQt,  on  this  ground,  take  advantage  of  it.  Powell 
v.  Miuray^  630. 

And  aeo,  Pleading,  Plea,  3 ;  Voluntary  Deed,  4^.,  1. 


mmt.  *ti 


I. 


INFANT. 

1.  Where  a  decree  is  bad  in  a  pa rli lion  suit  wherein  dn  infant 
(annongst  others)  has  been  nnade  a  dcfeii<lant,  hut  no  guanlinn  nd  litem 
has  been  appointed,  nor  order  entered  fur  npiK-anuice,  nor  bill  tnkea 
as  confessed  against  him,  a  purchaser  under  jhe  decree  will  be  dis*i 
charged  from  his  bid,  even  though  this  defendant  may  have  since  at* 
tained  his  majority  and  offers  lo  release  his  imerest :  the  dec»ee  being 
so  far  irregular  as  lo  he  incap:tblc  of  enrolment.     KuliUr  v.  Kohlei\  OU, 

2.  Infants  must  file  their  bills  by  proche in  ami  and  not  by  guardian. 
Hoyt  V.  HiUon,  202. 

3.  Where  a  deed  of  property,  whicli  ou^lit  to  have  been  made  by 
the  ancestor  and  in  which  infant  heirs  have  an  interest,  is  directed  to 
be  executed,  their  guardian  ad  litem  signs  for  ih^m.  And  adult  parties 
must  execute  in  their  own  proper  persons.  Van  iSchfiuk  v.  ^(uyct- 
sunt,  204. 

4.  Where  creditors  apply  for  payment  of  their  debts  out  of  a  fund 
and  children  are  interested  in  it.  a  guardian  ad  litem  will  be  appointed 
for  them  to  appear  before  the  master  to  scrutinize  the  creditors'  claims 
and  protect  their  rights.     la  the  matter  of  Howe,  484, 

5.  An  infant's  deed  being  voidable  only  and  c!apable  of  confirmar 
tion,  may  become  confirmed  where  such  infant,  alter  age,  makes  his 
will  and  dii^ects  all  his  just  debts  to  be  satisfied.  Merchants  Fire  L 
Company  v.  Grants  544. 

6.  G.  an  infant,  obtained  money  on  mortgage  of  real  estate.  Ifc" 
died,  having,  when  of  age,  made  his  will  and  tiierein  directed  **al|  his 
just  debts  and  funeral  expenses  to  be  first  paid  and  satisfied."  Ho  also" 
devised  the  property  (without  referritig  to  the  mortgage)  to  his  mother 
in  fee.  The  mortgagees  filed  a  bill  of  foreclosure;  when  the  infancy 
was  set  up :  but  the  court  decreed  in  favor  of  the  mortgage  witli  costs, 
lb* 

Also  s/^^f.  Assets^  1. 
INFANT  ADMINISTRATOR :  See,  Executor  and  Administrator,  1,1 

INFANT  TRUSTEES:  See,  Costs. 

INJUNCTION. 

I.  While  an  injunction  is  in  ooeration,  a  party  ought  to  respect  it, 
even  though  improperly  issued,    moat  v.  Holbein,  188. 


2.  A  writ  of  injunction  ought  to  be  sufficiently  explicit  opon  its  faee, 
by  defining  the  pruperty  or  matter  enjoined,  and  so  that  a  party  may 
be  thereby  clearly  advertised  of  what  lie  is  not  to  do.     lb. 

3.  All  injuiiciiun  ohisiincd  by  a  pew  holder,  to  restrain  Irostces  of  a 
church  ft  urn  iHiliini^  it  down,  dis:<olved:  it  a|>|)earing  that  the  cncreasc 
of  llic  coiigre;;:itioii  and  the  dilapiduied  stale  of  the  old  editice  made 
it  proper.     Heenry  v.  St.  PeUr's  Church,  G08. 

4.  Although  a  jiidginent  dehti»r  was  advised  by  counsel  that  be 
might  collect  money  previously  earned  and  apply  it,  together  with  mo- 
ney in  liis  possession,  to  purcliase  family  supplies,  yet,  ns  it  was  aa 
inlringement  of  the  injuoction,  an  attachment  was  granted.  Taggard 
V.  TalcM,  628. 

Also  see»  Partnership^  8 ;  Practice,  Injunction^  1,  2. 

INSDIIANCE  AND  INSURANCE  COMPANY. 

I.  The  directors  of  the  G.  Insurance  Company  passed  a  resolution 
on  the  tenth  of  November.  1336,  declaratory  of  a  dividend;  and  on 
the  thirtieth  dav  of  the  same  month  such  dividend  was  carried,  oo  the 
books  of  the  company,  to  profit  and  loss,  leaving  the  capital  enlirc  and 
a  further  surplus  to  the  credit  of  the  company  for  profits  then  earned 
and  not  divided.  Public  notice  was  given  (in  the  newspapers  of  the 
eleventh  of  November)  that  this  dividend  would  be  paid  on  and  after 
the  first  of  December.  Checks  on  one  of  the  banks  were  prepared  and 
filled  up  with  each  pirty's  dividend.  These  checks  were  all  dated  the 
first  of  December^  signed  by  the  president  and  made  payable  to  the 
order  of  the  secretary  of  the  company  and  were  placed  in  the  hands  of 
the  latter  to  he  endorsed  by  him  and  delivered  over  to  the  stockholders 
as  thev  should  call.  About  4  of  these  checks  had  been  called  for.  The 
great  fire  rendered  the  insurance  company  insolvent  and  its  aflairsfell 
into  the  hands  of  receivers  under  the  act.  A  stockholder,  who  was  en- 
titled to  participate  in  this  dividend,  came,  after  the  fire,  for  his  check 
and  it  was  refused  him.  Question,  whether  the  dividend  for  him  had 
been  so  far  set  apart  astogivp  him  a  right  to  it  notwithstanding  tlie 
insolvency  of  the  company  and  the  passing  of  their  aflairs  into  receiv- 
ers  hands  or  whether  it  fell  back  into  the  general  property  of  the  cooi- 
pany :  Held,  that  the  dividend  had  been  severed  and  the  stockholder 
itnere  entitled  to  it.    Le  Roy  v.  Tke  Globe  Imurance  Compamgf  657. 

« 

Alio  see,  Set-offf  8b 
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INTEREST. 

1.  Interest  not  allowed  upon  arrears  of  an  annuity.  Isenhari  r. 
Brawn,  :^4I. 

2.  A  specific  legacy  does  not  carry  interest.    lb. 

Also  sec,  Bond,  1. 

INTERPLEADER. 

].  Bills  of  interpleader  are  not  to  be  encouraged*  where  there  is 
any  other  mode  of  adjusting  conflicting  claims  with  perfect  safety  to 
the  stakch:)lder.  »Stili,  a  party  holding  a  fund  in  which  he. has  no  inte- 
rest and  to  which  adverse  claims  are  set  up,  is  not  bound  to  stand  an 
action  at  law  under  a  promise  or  oHcr  of  indemnity.  Nor  is  he  obli- 
ged to  exercise  any  judgment  on  the  suhjecl  of  the  right  between  the 
panics  when  one  thruuiens  or  commences  a  suit  and  the  other  forbids 
payment.     Sleeker  v.  Graham^  047. 

Also  sec.  Auction^  4^. ;  Practice^  Interpleader  ;  Sheriff. 


J. 

JOINT  PURCHASE.    See  Trust,  4«. 
JUDGMENT  AT  LAW. 

1.  The  old  statute,  relating  to  the  lien  of  judgments,  and  the  provis- 
ions upon  the  same  subject  in  the  Revised  Statutes,  are  substantially 
the  same  ;  and  under  the  old  law,  a  senior  judgment  loses  its  lien  at 
the  expiration  of  ten  years  as  to  all  judgments  recovered  or  mortgages 
given  in  the  meantime;  ami  after  that  period  it  becomes  a  junior  judg- 
ment. A  revival  by  sci.  fa,  is  of  no  effect  to  save  it  from  the  operation 
of  the  statute ;  and  it  creates  no  new  lien,  except  for  the  costs  of  the 
proceeding.    Motcer  v.  Kip^  165. 

2.  Although  a  judgment  be  ten  years  old,  yet,  as  to  an  assignment 
for  the  benefit  of  creditors  made  afterwards  by  the  debtor,  it  retains 
its  priority ;  the  assignee  not  being  a  purchaser,  nor  the  assignment  an 
iocombrance  within  the  meaning  of  the  statute.    lb. 

An  old  judgment  which  does  not  carry  interest  is  not  aided  in  that 
particulsir  by  a  $cufa.    lb. 
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4.  On  a  judgment  creditor's  bilK  this  court  will  not  go  into  the  TaTid- 
ity  of  the  judgment.  The  court  of  law  wherein  it  was  obtained  is  the 
proper  tribunal  to  uphold  or  set  it  aside.    Hone  v.  Woobey^  289. 

6.  Judgment  in  an  action  of  assumpsit  in  the  Supreme  Court  against 
the  pIuiniiH'  upon  the  merits.  Bill  now  filed  by  the  party  failing,  which 
embraced  the  same  panics,  was  for  the  crame  sum  and  the  same  evi. 
dcnce  was  necessary  in  each.  The  judgment  had  never  been  reversed ; 
and  the  deicndant  sot  it  up  in  his  answer  as  a  bar  :  Bill  dismissed — ihe 
judgment  being  cunclusive  ;  but  as  it  was  a  case  of  hardship,  witiiout 
costs.     Gregory  v.  BurraU^  417.   , 

JUIUSDICTION. 

1.  Although  the  parties  to  an  interpleader  suit  in  this  court  lire  in 
different  states,  still,  the  cause  will  not,  before  the  complainant  is  dis- 
missed, be  removed  to  a  U.  S.  Cuurt:  a  complainant  in  an  interpleader 
bill  being  more  than  a  nominal  party.    Leonard  v.  Jamison^  136. 

2.  The  court  will  not  interfere  to  stay  vehicles  with  lieavj*  loads  from 

?issing  (»ver  a  public  wooden  bridge :  but  must  leave  the  parties  to  Jatr. 
Vmmpson  v.  Mathews^  212. 

3.  Although  the  court  interferes  to  prevent  irreparable  injury,  stiH 
it  docs  not  do  so  where  damages  can  be  ascertained  at  law,  and  com- 
pensation can  be  made  in  money,     lb. 

4.  This  court  has  concurrent  jurisdiction  to  compel  contribution,  in 
regard  to  a  public  assessment,  as  between  the  owner  of  the  fee  and  hs 
tenant  holding  part,  who  covenants  to  pay  assessments  but  whose  name 
does  not  appear  on  the  commissioners  report.     Williams  v.  Craig^  207. 

5.  No  part  of  the  ancient  and  well  established  jurisdiction  of  the 
court  of  Chancery  can  be  destroyed  by  the  assumption  or  grant  of  new 
powers  by  statute  to  courts  of  law  ;  and  it  cannot  be  taken  away,  ex- 
cept by  the  express  enactment  of  the  legislature.  White  v.  Meday^ 
4S6. 

6.  Although,  by  the  Revised  Statutes,  the  courts  of  law  can  take 
cognizance  and  do  justice  in  cases  of  lost  notes,  yet  the  juiisdicuoa  of 
Chancery  in  the  like  cases  is  not  gone  or  aflected.    lb. 


lio 


LACHES. 

1.  Laches  and  neglect  are  always  to  be  diseomitenanced  in  eqvitj. 
A  party  must  not  sleep  upon  his  rights  here  any  more  than  at  taw. 
And  this  principle  is  more  pnrtieularly  applicable  to  stale  demsnib 
brought  forward  and  attempted  to  be  supported  for  the  first  time  afier 
the  £ath  of  an  original  party.    Powell  v.  Murray^  636. 
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LANDLORD  AND  TENANT. 

1.  Inrant  took  a  lease  of  a  lot  of  ground  in  New- York  and  left  tho 
city.  The  landlord  obtained  possession  under  the  statute  then  in  force 
concerning  deserted  premises.  The  tenant  afterwards  returned  and 
filed  his  bill ;  but  held»  be  should  go  to  a  court  of  law.  Gorman  v. 
Low,  324. 

2.  Held  also,  that  this  court  could  have  retained  the  bill  and  have 
given  directions  for  a  trial  at  law  and  enjoined  the  parties  from  setting 
up  temporary  bars  or  impediments,  provided  the  same  were  against 
conscience  and  any  such  bars  or  impediments  had  existed.     lb. 

VVhore  a  leas^^  is  made,  with  covennnt  of  renewal  or  that  the  build- 
ings shall  be  paid  for  under  an  appraisal,  and  such  appraisal  takes  place : 
the  .amount  of  it  docs  not  become  a  lien  upon  the  demised  property. 
Whitlock  V.  DuffieUi  30(5. 

4.  W.  touk  a  lease  from  D.  and  others  for  20  vears  at  a  rent  of 
9151  50,  with  a  covenant  that  lessors  would  take  the  buildings  at  a 
valuation  or  ^rnnt  a  new  lease  for  another  term  of  20  years  ''upon  such 
terms  as  the  lessors  might  think  proper  and  as  should  be  approved  of 
by  the  lessee ;  and  in  case  the  lessee  did  not  approve  of  the  terms,  ho 
was  to  be  at  liberty  to  take  away  the  buildings.  An  appraisal  was^ 
duly  made ;  D.  and  others  refused  to  pay  the  amount  and  tendered  a 
renewal  lease  for  another  20  years,  but  put  the  annual  rent  at  90000. 
W.  filed  his  bill  to  compel  payment  of  the  appraisal  or  for  a  new  lease 
at  a  fiiir  rental.  Demurrer  interposed.  Although  the  court  suggested 
that  the  covenant  might  possibly  turn  out  to  be  too  indefinite,  yet  as  a 
remedy  at  law  appeared  doubtful  and  the  spiritof  the  covenant  required 
another  lease  at  a  just  rent,  it  overruled  the  demurrer  and  required 
the  parties  to  answer,     lb. 

5.  Possession  or  what  is  tantamount  is  necessary  to  the  existence 
of  a  lien  at  law.     lb. 

0.  A  landlord's  lien,  upon  the  goods  of  his  tenant,  is  gone  imme- 
diately they  arc  removed  from  llie  demised  premises.  The  statute 
which  allows  the  former  to  follow  them  for  a  limited  period  gives  n6 
lion.     Reed  v.  Darrnw,  412. 

7.  On  the  1st  of  May,  D.  owed  rent  to  R. ;  and  removed  his  goods 
on  the  5th  May.  The  landlord,  II.,  issued  a  distress  warrant  on  the 
IGth  May ;  hut  not  bcin^  able  to  find  the  goods,  filed  a  bill  for  the 
tenant  to  discover  where  they  were  and  obtained  a  temporary  injunc- 
tion.   Demurrer  interposed  ;  and  bill  dismissed,  with  costs,     lb. 

LEGACY. 

1.  A  legacy  to  an  executor  given  for  care  or  pains  is  not  to  be  za^ 
Cptrded  m  the  light  of  a  debt  or  as  founded  in  contract  nor  to  be  gey- 
erned  by  the  principles  applicable  to  contracts.     (And  a  legatee  ortiiie 
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description  must  abate  equally  with  other  legatees.)    Morris  V.  Kadt 
175. 

2.  When  a  legacy  is  given  to  an  executor,  with  the  unplied  coih 
dition  of  performing  services,  the  question  generally  is  whether  there 
has  been  a  sufficient  and  fuithful  assumption  of  the  character  to  entitle 
the  party  to  it.     lb. 

3.  //  seem» :  where  an  executor  is  left  a  bequest  for  care  and  pains, 
he  must  be  prompt  to  net  and  any  unnecessary  delay  may  be  laid  hold 
of  by  the  court  to  deprive  him  entirely  of  the  legacy,     lb. 

4.  The  court  may  interpose  as  to  a  part  of  such  a  legacy.  Thus: 
where  a  person  was  made  executor  and  had  a  legacy  left  him  for  his 
care  and  trouble  in  executing  the  office ;  and  he,  at  first,  declined  to 
serve,  whereby  the  estate  was  put  to  the  expense  of  an  agent,  but  after- 
wards qualified,  the  master  was  ordered  to  deduct  from  ibe  aniouat 
of  the  legacy  such  expenses  as  had  been  fairly  caused  by  the  appoiat* 
mcnt  of  the  agent.     lb. 

5.  A  bill  ought  not  to  be  filed  for  a  legac}'.  An  application  should 
be  made  to  the  Surrogate.     Hotjt  v.  Hiltan,  202. 

6.  The  produce  accruing  upon  a  specific  legacy  belongs  to  the 
legatee;  but  if  the  articles  be  unproductive  and  detained,  no  inicrest 
can  be  had  out  of  the  estate  for  the  detention;  if  improperly  wiifihe/dy 
the  remedy  is  against  the  executor  only,    henhart  v.  Brown^  311. 

7.  A  gift  of  a  legacy  to  a  debtor  will  not  of  itself  umonnt  to  a  re- 
lease of  the  debt,  provided  the  testator's  intention  is  left  doabifoK 
There  must  be  evidence  clearly  expressive  of  the  intention — but  it  may 
be  got  at  aliunde.     Clark  v.  Bogardus^  367. 

And  See,  Interest^  2 ;  Will  generally. 

LIEN. 

1.  Where  the  mere  personal  security  of  the  purchaser  has  been 
taken  on  a  sale  of  land  the  rule  is,  as  between  vendor  and  pQrclAscr« 
to  sustain  the  implied  lien  for  the  unpaid  purchase  money  ;  and  to  con- 
sider any  bond,  note  or  covenant  given  by  him  alone  as  intended  only 
to  countervail  the  receipt  for  the  purchase  money  contained  in  the  deed 
and  to  show  the  time  and  manner  in  which  the  payment  is  to  be  made— 
unless  there  be  an  express  or  manifest  agreement  to  waive  six;h  lien. 
And,  on  the  other  hand,  generally  to  consider  the  implied  lien  as  waiv- 
ed, whenever  security  is  taken  on  the  land  for  the  whole  or  any  part 
of  the  purchase  money  or  whenever  the  security  of  a  third  person  is 
given.     Shirley  v.  Sugar  Refinery^  505. 

2.  The  mere  taking  a  promissory  note  from  the  purchaser  loi^ 
subsequent  to  the  conveyance  will  not  waive  the  implied  lien;  and  it 
rests  upon  the  purchaser  to  prove  it  was  intended  as  a  waiver.    Il>. 

tl    A  mortgagee,  however,  who  advances  his  money  without  s 
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knowledge  of  the  way  in  which  the  purchaser  bought,  will  gain  a  pri- 
ority over  the  sellei*'s  lien.     lb. 

4.  In  the  present  case,  the  purchasers  formed  a  company  and  gave! 
their  note  for  part  of  the  consideration,  and  then  became  insolvent  and 
conveyed  the  property  to  an  assignee  for  the  benefit  of  creditors:  Held 
that  this  assignee  stood  merely  in  the  place  of  the  late  purchasers  and 
that  the  conveyance  to  him  did  not  supersede  the  lien  of  the  seller;    lb; 

LIQUIDATED  DAMAGES. 

1.  Where  several  things  are  stipulated  to  be  done — some  of  which,* 
if  not  performedf  might  lead  to  much  and  others  to  little  injury^  and 
one  amount  of  forfeit  only,  in  case  of  default,  is  inserted,  it  will  be 
looked  upon  as  a  penalty.  But  where  each  particular  act  is  connected 
with  a  particular  specified  forfeiture,  in  such  case  each  neglfect  will 
make  each  forfeiture  liquidated  damages.    Jackson  v.  Baker^  471. 

2.  B.  agreed  in  writing  to  sell  I.  a  house,  which  was  mortgaged. 
The  bond  and  mortgage  were  to  be  taken  up  at  a  specified  time.  L* 
was,  in  the  mean  time,  to  have  the  property  insured.  For  any  viola- 
tion of  the  agreement  or  any  part  thereof  the  parties  mutually  agreed 
to  forfeit  and  pay  to  each  other  five  thousand  dollar^  as  liquidated  dam- 
ages. The  purchase  was  consummated  by  B.'s  giving  a  deed  and  re- 
ceiving from  I.  the  consideration  less  the  amount  due  on  the  mortgage ; 
but  I.  did  not  take  up  the  bond  and  mortgage  within  the  time  stipuTatedy 
although  he  did  not  appear  to  be  acting  wilfully.  B.  brought  an  actiooy 
in  consequence,  to  recover  the  five  thousand  dollars  as  liquidated  dam- 
ages. On  a  bill  by  I.  to  restrain  the  action,  the  court  Held  the  amount 
a  penalty  only  and  gave  B.  the  liberty  of  ascertaining  his  damages 
through  a  reference  ;  but  intimated  (inasmuch  as  his  damages  could  be 
nominal  only)  that  further  proceedings  on  his  part  would  be  at  the  peril 
of  costs.  If  he  waived  all  pretension  to  damages,  a  perpetual  iojunctioar 
was  to  issue  and  each  party  was  to  bear  his  own  costs;    lb; 

• 

LOST  NOTE, 

I.  Although,  by  the  Revised  Statutes,  the  courts  of  law  can  taklf 
cognizance  and  do  justice  in  cases  of  lost  notes,  yet  the  jurisdiction  of 
chancery  in  the  like  cases  is  not  gone  or  affected.  White  vv  Medauf 
480. 
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MANAGER  AND  ACTOR :  See,  Personal  Senriee,  1.  2. 

MORTGAGOR.  MORTGAGEE. 

1.  Although  courts  view  with  jealousy  a  mortgagee's  acqairing  an 
absolute  ownership,  yet  there  is  no  law  against  it  where  the  transaction 
is  fair.  The  law  only  prohibits  a  mortgagee  from  availing  himself  of  a 
stipulation  contained  in  the  mortgage  or  in  a  separate  instrument  made 
at  the  time  or  of  some  covenant  or  agreement  forming  part  of  the  orig- 
inal transaction,  and  by  which  he  attempts,  upon  the  happening  of  some 
event  or  condition,  to  render  the  estate  irredeemable.  Bemsen  v.  Ray, 
535. 

2.  Where  a  mortgagor  or  owner  of  an  equity  of  redemption  refuses 
or  neglects  to  pay  taxes  due  upon  the  mortgaged  premises,  the  mort- 
gagee may  pay  them  for  his  own  protection  and  add  the  amount  to  bis 
claim  ;  and  if  there  be  a  deficiency  upon  a  foreclosure  and  sale  to  meet 
such  payment  of  taxes,  the  mortgagor  is  liable  for  the  same  upon  his 
bond  or  covenant.    Eagle  Fire  Uampany  v.  PeU^  631. 

3.  And  where  the  mortgagor  has  sold  the  mortgaged  premises  sub- 
ject to  the  mortgage  and  the  mortgagees  take  a  bond  from  the  buyer 
for  repayment  of  money  paid  by  them  for  taxes,  such  bond  wilt  not, 
necessarily,  bar  the  mortgagees  from  their  remedy  against  the  origiiul 
mortgagor  on  account  of  such  payment :  the  bond  not  being  of  a  higher 
nature  than  the  original  bond  and  mortgage — it  is  collateral  and  not 
substitutional.  If  the  liability  of  the  mortgagor  had  beea  disdajged, 
it  was  for  him  to  show  it.     lb. 

And  See,  CMditional  Sakf  1 ;  Infant,  5,  6. 


N. 


NE  EXEAT. 

1.  On  an  ordinary  judgment  creditor's  bill,  where  an  answer  denies 
property  and  no  proof  is  had  to  shew  any,  a  ne  exeat  caxmot  be  had. 
Famer  v.  Van  Doren,  425. 
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2.  A  surety  Id  a  bond  cannot  have  a  writ  of  n$  extol  against  the 
principal  as  incidental  to  relief.    Gihbi  v.  Mermaud^  483. 

8.  6.  had  become  surety  that  M.,  a  captain  of  a  vessel  sailing  from 
Turk's  Island,  would  not  take  any  slave  away.  A  slave  was  found  on 
board  his  vessel  after  sailing  for  New  York.  6.  filed  his  bill  to  be 
protected  as  surety  and  for  a  writ  of  ne  exeat.  Although  the  writ  issued, 
it  wasy  on  motion,  discharged.    lb. 

NOTICE.    See,  Pleading,  Notice ;  Practice,  Noticing  Cause. 


P. 

PARTIES.    See,  Practice,  Parties. 

PARTITION. 

]•  Partition  at  law,  where  she  is  not  a  party  and  in  which  she  does 
not  join,  will  not  bar  a  wife's  right  to  dower.     Van  Oelder  v.  Post,  577. 

PARTNERSHIP. 

1.  Where  parties  buy  real  estate  with  joint  funds  for  partnership 
purposes,  there  is  no  right  of  survivorship  in  the  lands.  Upon  the 
death  of  one  partner  intestate,  his  share  descends  to  his  heir.  iSmith 
V.  Jackson,  28. 

2.  There  are  instances,  however,  of  lands  held  for  partnership  pur- 
poses which  will  be  considered  in  equity  as  personalty  and  be  applied 
accordingly.  Thus,  it  may  be  agreed  by  the  partners  themselves  to  be 
so  considered  ;  and  this  agreement  will  work  the  change  ;  and  the  same 
will  go  as  personalty  on  the  death  of  one  partner.  But  if  a  purchase 
be  made  and  a  conveyance  taken  to  partners  as  tenants  in  common, 
without  any  agreement  to  consider  it  as  stock,  although  it  be  paid  out 
of  their  joint  funds  and  to  be  used  for  partnership  purposes,  it  will  be 
deemed  real  estate.     lb. 

3.  As  respects  the  rights  of  joint  creditors  of  a  firm,  it  is  immateri- 
al whether  land  assumes  the  character  of  real  or  personal  estate  in  be- 
coming partnership  property.  In  either  case,  it  is  liable  to  the  part- 
nership debts.  But  it  will  not  be  considered  as  partnership  property 
liable  to  co-partnership  debts  by  the  mere  'takins  a  deed  in  the  joint 
name  of  two  persons  who  are  partners.  It  must  oe  done  by  some  ex- 
press act  or  understanding.    lb. 

4.  J.  and  Mc  J.  were  partners  as  merchants.  They  bought  in  a 
house  and  lot  upon  a  mortgage  sale,  with  a  view  to  secure  a  &bt  due 
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their  find  ;  they  bought  other  real  estate  upoo  spectdauoo*  paying  for 
|t  oat  of  partnership  funds  and  debiting  \i  to  **  merehandite  occommT  ; 
jand  they  also  took  up  money  upon  rtiortgage  of  the  properties,  which 
was  put  into  the  same  account.  They  failed  in  business.  Then  J.  (one 
of  the  partners)  died,  intestate.  The  surviving  partner*  Me.  J.,  con* 
▼eyed,  to  trustees,  all  his  rights  in  the  above  real  estate  for  the  benefit 
of  the  creditors  of  the  firm.  Foreclosures  upon  the  mortgages  ezecu* 
ted  by  the  partners  had  been  carried  through,  and  a  balance  of  the  funds 
remained  in^  court ;  it  was  held,  that  the  real  estate  was  to  be  consi- 
dered as  co-partnership  property  and  the  funds  in  court  liable  to  part- 
nership purposes.     lb. 

5.  As  the  rule  is  well  established  that  the  joint  property  of  the 
partnership  must  first  be  applied  to  the  payment  of  the  joint  debts, 
therefore  the  administrator  of  J.  was  not  entitled  to  any  part  of  the 
funds  in  court  for  the  benefit  of  the  separate  creditors  or  next  of  kia 
The  right  to  any  balance  would  be  in  the  heir  at  lawof  J.     lb. 

6.  Mere  dissatisfaction  is  not  enough  to  authorize  the  filing  of  a  bill 
by  one  partner  for  the  dissolution  of  a  co-partnership.  Henn  v.  Walsh^ 
129. 

7.  If  there  be  any  breach  of  covenants  by  one  partner  which,  in  iff 
consequences,  would  be  so  important  as  to  authorize  the  party  com- 
plaining to  call  for  a  dissolution  before  the  co-partnership  could  be  dis- 
solved by  the  efBux  of  time,  the  complainant  inay  then  have  an  injuncp 
tion.    lb. 

8.  And  to  authorize  the  appointment  of  a  receiver  in  a  co-partner- 
sbip  suit,  it  must  be  such  a  case  as  would  authorize  a  decree  for  a  dis- 
solution. Where  a  dissolution  has  already  taken  .  place  or  it  is  appa- 
rent that  it  will  be  decreed  on  the  ground  of  some  breach  of  duty  or 
contract,  a  receiver  will  be  appointed.     lb. 

9.  A  receiver  will  not  be  appointed  merely  because  partners  qnar- 
feL    lb. 

10.  A  party  who  wishes  to  avail  himself,  in  a  present  suit,  byway 
of  estoppel  or  otherwise,  of  any  particular  fact  as  having  been  conclu- 
sively established  in  a  former  suit  between  the  same  parties,  must  show 
that  the  fact  he  relies  upon  was  absolutely  necessary  to  the  finding  of 
the  verdict  in  the  previous  suit  and  without  the  ascertainment  of  which 
the  verdict  could  not  have  been  rendered.  Hence,  a  question  of  co- 
partnership which  came  up  collaterally  in  a  former  action — although 
passed  upon  there-^was  no  bar  to  going  into  the  point  of  co-partner- 
ship in  the  present  suit.     Coutant  v.  Feeks^  330. 

And  See,  D$btar  and  Creditor ;  Dower ^  1. 
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PAYING  MONEY  IN  OR  OUT  OF  COURT. 

1.  It  is  contrary  to  the  practice  of  the  court  to  direct  the  payment 
of  a  gross  sum  by' one  party  to  another  pending  a  suit  and  where  there 
is  no  sum  in  court.    Bogert  v.  Bogert,  399. 

And  See,  Vendor  and  Purchaser,  10,  11, 12,  13. 

PENALTY:  See,  Liquidated  damages. 

PERSONAL  SERVICE. 

1.  Contracts  for  personal  services  are  matters  for  courts  of  law : 
and  equity  will  not  compel  specific  performance.  Hamblin  v.  Dinne* 
ford,  629. 

2.  An  actor  agreed  in  writing  with  a  manager  not  to  perform  at 
any  other  theatre  for  a  term  of  years.  He  broke  his  engagement ;  and 
a  bill  was  filed  to  restrain  him  by  injunction  and  to  compel  perform- 
ance. Held,  that  it  was  a  mere  niatter  between  employer  and  employ- 
ed, and  the  remedy  was  at  law.  A  preliminary  injunction  which  had 
been  granted  was  dissolved.     lb. 

PEW :  Sec,  Church. 

PLEADING. 

Answer.    Impertinence, 

1.  A  defendant  must  answer  to  knowledge  and  information :  know- 
ledge alone  will  not  be  sufficient.     Tradesmens^  Bank  v.  Hyatt,  195. 

2.  If  a  defendant  does  not  state  facts  in  matter  of  avoidance  or  by 
way  of  .defence  with  sufficient  particularity  to  lay  the  foundation  for 
proofs,  the  testimony  he  ofiers  in  support  of  such  statement  will  be 
rejected  and  the  complainant  cannot  be  prejudiced  by  the  insufficient 
matter.     Jolly  v.  Carter,  209. 

3.  Where  a  complainant  avers  the  alienism  of  parties  as  a  ground 
for  their  not  being  entitled  under  a  will,  it  is  not  impertinent  in  a  defen- 
dant, executor,  to  allege  in  his  answer  that  the  complainant  (who  also 
claims  rights  under  the  same  will)  is  an  alien.     lb. 

4.  An  executor,  in  setting  forth  in  his  answer  the  account  or  inven- 
tory of  the  estate  which  came  to  his  hands,  should  not  add  copies  of  the 
appraisers  and  executor's  oaths  and  of  the  surrogate's  certificate. 
These  may  serve  as  evidences  of  the  correctness  of  the  inventory,  but 
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in  pleading,  in  general,  it  is  not  necessary  or  proper  to  set  forth  l!he 
evidence  on  which  the  defendant  means  to  rely.  Such  matter  wiU  be 
impertinent  in  pleading.    lb. 

5.  An  executor,  who  is  called  to  account,  is  not  subject  to  an  excep- 
tion for  scandal  and  impertinence,  for  saying  in  his  answer  that  some 
of  the  property  is  withheld  from  him  by  a  forged  deed  possessed  by  the 
complainant :  for  his  silence  might  prejudice  him  hereafter.     lb. 

6.  Fraud  upon  the  provisions  of  a  law  or  corrupt  swearing,  in  order 
to  come  within  the  benefit  of  a  statute,  is  matter  which  may  be  enquired 
of  in  equity;  and,  therefore,  it  is  not  impertinent  and  scandalous  in  an 
answer  to  say  that  fraudulent  and  corrupt  means  were  pnrsoed  by  the 
complainant  to  procure  his  naturalization  and  that,  although  be  had 

!one  through  the  form  of  becoming  a  citizen,  yet  he  was  still  an  alien, 
b. 

7.  Exceptions  should  not  be  taken  to  an  answer  for  insufficiency, 
unless  the  discovery  required  would  have  some  bearing  upon  the  point 
in  controversy.    Fay  v.  JeweU^  323. 

8.  A  defendant  setting  up  in  his  answer  that  he  is  a  bona  jEefe  pur- 
chaser without  notice,  must  answer  all  allegations  which  tend  to  show 
bis  deed  to  be  only  colorable  and  fraudulent.     Wyckoff  v.  Sniffeitf  58L 

9.  A  defendant  may  set  up  matter  in  his  answer  which  has  occorred 
between  the  filing  the  bill  and  the  putting  in  of  such  answer.  Lyoav. 
Brooks,  no. 

10.  If  a  bill  be  brought  to  impeach  a  stated  account  and  it  charges 
that  the  complainant  has  no  counterpart  of  the  account  and  prays  the 
same  may  be  set  forth,  the  defendant  will  be  obliged  to  do  so  or  annex 
it  to  his  answer  or  plea,  even  though  he  sets  up  or  pleads  a  stated 
account.    Bullock  v.  Boyd^  293. 

11.  ^A  defendant  is  not  allowed  to  file  a  supplemental  answer  for 
the  purpose  of  setting  up  an  important  fact  which  has  arisen  since  tiie 
filing  of  the  original  answer.  He  should  file  a  bill  in  the  nature  of  a 
supplemental  bill.     Taylor  v.  Titus,  135. 

12.  A  defendant  cannot  make  his  answer  a  mere  demurrer  or  plea 
in  bar,  and  thereby  avoid  answering  fully.  Re  may  take  the  same 
ground  of  defence  in  an  answer  as  by  a  demurrer  or  plea ;  but  even 
where  he  does  so  (and  where  no  plea  or  demurrer  covers  any  part)  he 
must  answer  the  whole  of  the  bill.  This  is  a  salutory  rule  and  subject 
to  very  few  exceptions.     Champlin  v.  ChampUn,  362. 

18.  In  a  judgment-creditor's  bill  against  several,  the  averment  must 
be  that  the  sum  due  exceeds  8100  over  and  above  just  claims  of  every 
sort  in  favor  of  any  and  every  party  against  whom  the  judgment  was 
rendered.  An  allegation  as  to  the  set-oflT  or  claims  of  one  of  the  debtors 
only  will  not  be  sufficient*     Van  Cleefv.  Sickles,  892. 

14.  A  defendant,  in  answering  a  judgment  creditor's  bill,  has  a  right 
to  set  up  the  fact  that  a  writ  of  error  has  been  brought  to  reverse  the 
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judgment ;  as  well  as  circumstances  to  show  that  a  judgment  ought  not 
equitably  to  have  been  obtained.    Smith  v.  CrocheroUf  501. 

15.  When  a  bill  sets  forth  a  contract  in  writing,  alleging  it  to  be 
signed  by  the  defendant  or  his  authorized  agent,  a  plea,  averring  there 
was  no  writing  subscribed  by  him  or  his  authorized  agent,  is  inadmis- 
sible— such  a  defence  is  the  province  of  an  answer.  Bailey  v.  Le  Roy^ 
514. 

See  also,  Pleading,  Plea,  1. 

Demurrer. 

I.  If  a  rifi^ht  to  any  relief  be  shown  by  a  bill,  a  demurrer  will  be 
overruled.     WhiOock  v.  Duffield,  366. 

Disclaimer.     See  also,  Practice,  Disclaimer. 

1.  A  party  who  disclaims  and  shows  he  has  parted  with  his  interest 
and  points  oQt  to  whom  he  has  disposed  of  it,  need  not  answer  further. 
Spofford  V.  Manning,  358. 

2.  A  disclaimer  may  be  sufficient  to  take  away  the  complainant's 
right  to  a  further  answer,  and  yet  not  entitle  the  party  disclaiming  to 
an  immediate  discharge  from  the  suit.    lb. 

Interpleader.    See,  Interpleader  generally ;  Practice,  Interpleader. 
Notice. 

1.  If  a  party  defendant  rely  upon  the  want  of  notice  in  another  from 
whom  he  purchased,  he  must  aver  the  fact  in  pleading.  Woodruff  t. 
Cook,  259. 

2.  Where  a  title  is  impeached,  a  purchaser  should  fully,  positively 
and  precisely  aver  in  pleading  the  absence  or  want  of  notice  of  fraud 
or  trust,  even  though  it  be  not  charged  in  the  bill ;  as  well  as  all  know- 
ledge of  facts  charged  and  from  whence  notice  may  be  inferred.    lb. 

Plea. 

1.  To  a  bill  to  set  aside  an  award  for  corruption,  the  defendants 
joined  in  answering  and  in  pleading  the  award.  The  answer  preceded 
the  plea  and  commenced  as  a  general  answer,  and  had  no  savmff  as  to 
the  plea ;  nor  did  the  latter  appear  to  be  otherwise  than  a  pleading  to 
the  whole  of  the  bill :  Held,  that  the  plea  was  bad.  Summers  v.  Mur* 
ray,  205.     • 

2.  It  is  very  doubtful  how  far  arbitrators,  charged  with  corruption, 
can  join  with  parties  in  pleading  the  award.    lb. 
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3.  A  plea  in  abatement  by  a^eme  covert  defendant  is  not  the  'proper 
mode  in  this  court  of  taking  objection  to  her  being  sued  as  a  feme  lok. 
Therefore,  M^here  a  judgment  had  been  obtained  against  a  woman  as  a 
feme  sole  and  a  judgment  creditors  bill  was  thereupon  filed  against  her 
alone,  treating  her  still  as  Sifeme  sokt  and  a  plea  in  abatement,  alleging 
her  coverture,  was  interposed,  such  plea  was  overruled  with  costs. 
Gardner  v.  Moore,  313. 

And  See,  Answer  (under  **  Pleading,") 

POLICE  OFFICER. 

1.  When  a  felony  has  been  committed,  a  police  officer  is  justified^ 
without  a  warrant,  in  examining  the  trunKs,  pocket-book  or  other 
articles  of  personal  property  possessed  by  a  boarder,  upon  the  sospi- 
oions  of  the  keeper  of  the  boarding-house.     City  Bank  v.  Bangs^  95. 

2.  Police  officers,  acting  without  a  warrant,  upon  the  iniorRiation 
and  at  the  request  of  a  private  citizen,  and  who  are  instrumental 
(through  such  information)  in  the  recovery  of  stolen  property  for  which 
a  reward  is  offered,  will  not  be  entitled  to  the  reward  merely  upon  the 
score  of  risk  assumed  or  liability  incurred  in  acting  without  a  warraoU 
lb. 


PRACTICE. 


Affidavit^  Impertinence. 


1.  Where  the  court  itself  directs  an  affidavit  to  be  referred  to  a 
roaster,  who  is  to  report  whether  there  be  impertinent  or  scaodaiooa 
matter  in  it,  there  is  no  occasion  to  go  into  the  master's  office  .'with 
exceptions  embracing  the  parts  supposed  to  be  impertinent  or  scaiKia- 
lous.    Powell  V.  Kane,  450. 

9.  The  annexing  an  affidavit  to  an  iniunction  bill  (Rule  S7,)  wbere 
an  oath  is  waived,  should  be  done  when  the  bill  is  filed.  It  is  not  lo  b* 
sanctioned  after  answer.     Cooper  v.  Norwood^  623. 

See  also,  Costs^  generally. 

Amendmewt. 

1.  Defendant,  in  an  adultery  case,  took  three  months  to  pat  ia  his 
answer ;  and  he  therein,  in  general  terms,  recriminated  by  charging 
adultery,  but  was  not  specific.  Three  months  afterwards  he  pivsented 
a  petition  setting  forth  the  names,  and  stated  his  inability  to  give  them 
when  he  filed  his  answer,  and  praying  leave  to  amend  in  this  particultr. 
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It  was  met  by  strong  affidavits ;  and  the  motion  was  denied :  the 
court  considering  it  had  a  discretion  in  such  cases.     Burr  v.  JSurr, 

448. 

2.    In  a  judgment  creditor's  bill,  an  error  in  the  day  of  obtaining  the 
judgment  and  issuing  a  jU. /a.  allowed  to  be  amended   by  interhnea- 
tion  (the  day  originally  in  the  bill  was  a  Sunday).    Ayres  v.  ValefUinef 
451. 

See  also,  Practice,  Bill ;  Amended  Bin,  4^. 
An9U)er4    SupplemenUd  ansvoer. 

1.  A  defendant  is  not  allowed  to  file  a  supplemental  answer  for  the 
purpose  of  setting  up  an  important  fact  which  has  arisen  since  the  fi- 
fing of  the  original  answer.  He  should  file  a  bill  in  the  nature  of  a 
supplemental  bill.    Taylor  v.  TUus,  185.. 

Attachment. 

1.  No  motion,  made  after  the  dissolution  of  an  injunction,  impro- 
perly  issued,  for  an  attachment,  on  the  ground  of  an  infringement  of  it 
while  in  force,  can  be  sustained.    Moat  v.  Holbein,  188. 

And  see,  Injunction  4.  /  Practice,   Service  of  Pleadings,  4^.  3. 

Bill    Amended  Bill  and  Supplemental  Bill 

1.  Bill  filed  in  relation  to  a  suit  at  law  which  had  got  to  judgment. 
By  the  time  the  answer  came  in,  execution  had  issued  and  the  bail  be- 
came fixed ;  and  this  was  mentioned  in  the  answer.  But  the  court 
could  not  act  upon  it  under  this  bill.  The  complainant  should  have 
filed  a  supplemental  bill,  asking  for  such  relief  as  the  new  state  of 
things  would  warrant.     Griswold  v.  Jackson,  461. 

2.  A  complainant  cannot  file  a  supplemental  bill  to  introduce  facts 
which  have  occurred  since  the  filing  of  the  original  bill  and  upon  which 
a  decree  can  be  had  without  reference  to  the  original  bill.  The  com- 
plainant should  dismiss  his  old  bill  and  file  an  entirely  new  one.    Mil- 

ner  v.  MUner,  114. 

3.  Where  trustees  are  changed  pending  a  suit  against  the  trust  fund, 
it  is  not  absolutely  necessary  to  bring  them  before  the  court,  although 
the  complainants  have  a  right  to  do  so  before  a  decree ;  and  in  that 

Yoii.  IL  89 
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ease,  supposing  the  cause  to  be  at  issue,  it  should  be  done  by  a  sopfk- 
mental  bill.     North  American  Coal  Company  v.  Dj/ett,  115. 

4,  When  there  is  an  alleged  discovery  of  further  testimony  since 
the  closing  of  proofs  and  a  sufficient  excuse  is  shown  for  not  making 
the  discovery  earlier,  the  way  to  get  it  in  is  upon  a  special  motion,  and 
not  by  a  supplemental  bill.  The  latter  is  used  to  state  new  matter  aod 
not  to  set  forth  a  mere  discovery  of  further  evidence,     lb. 

5.  A  supplemental  bill  may  be  filed  after  publication  is  passed  or 
proofs  have  been  closed,  in  order  to  put  proper  new  matter  in  issue. 
And  if  this  be  done,  it  will  be  irregular  to  examine  witnesses  to  mat- 
ters already  in  issue  and  not  proved  in  the  original  cause.     lb. 

G.  The  signature  of  counsel  ought  to  appear  to  a  bill  on  file ;  and 
if  it  be  not,  the  same  is  ground  for  a  motion  to  take  the  bill  off  the  files 
of  the  court.     Carey  v.  Halch^  190. 

7.  If  a  right  to  afiy  relief  be  shown  by  a  bill,  a  demurrer  will  be 
overruled.     Whitlock  v.  Duffield,  366. 

8.  All  bills  must  have  the  signature  of  counsel ;  and  the  defect 
cannot  be  remedied  after  the  pleading  has  once  got  on  the  files,  unless 
under  an  order  of  the  court.  A  bill  signed  by  counsel,  while  it  was  on 
the  files,  ordered  to  be  stricken  off.     Partridge  v.  Jackson^  520. 

9.  Where  a  bill  is  amended  after  appearance,  it  is  necessary  to  ea- 
ter a  fresh  order  that  the  party  answer  the  bill  as  amended  and  notice 
is  to  be  given  of  the  same  with  a  copy  of  the  amended  bill.  It  cannot, 
in  such  a  case,  be  taken  p,  c,  upon  an  order  to  answer  entered  prior  to 
the  amendment.     Jackson  v.  Edwards,  582. 

And  See,  Practice,  Affidavit,  4^.  2, ;  Production  of  DocMmenis,  1. 

Contempt,    See,  Practice ;  Service  of  Pleadings,  ^.  3. 

Construction  of  Rule. 

1.  The  word  ''forthwith^  in  the  56.  rule  of  the  court  is  to  be  con- 
strued within  24  hours  thereafter.     Champlin  v.  Champlin^  328. 

Costs ;  Sec  ''  Costs"  generally. 

Decree.     Further  Directions. 

1.  Further  directions  are  not  given  upon  motion.  They  can  only 
be  had  upon  a  hearing  after  a  master's  report  or  upon  the  cause  cofning 
on  again  for  the  purpose,  in  pursuance  of  a  former  order  or  decree. 
The  court  can  then  add  to  the  latter,  but  not  so  as  to  materially  alter 
or  vary  the  first  decree.     Gardner  v.  Dering,  131. 

2.  'Where  a  decree  in  a  creditor's  suit  directed  a  master  to  take  an 
account  of  a  testator's  personal  estate,  and  the  location,  quantity  aid 
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value  of  hifl  realty  ^but  did  not,  in  terms,  order  any  reference  as  to  pro- 
perty which  might  nave  been  converted  from  real  into  personal  estate 
since  the  testator's  decease  ;)  and,  afterwards,  the  master  was  directed 
to  sell  the  realty  and  bring  the  amount  into  court  and  at  the  same  time 
to  state  such  accounts  as  had  not  been  taken  under  the  first  decree  : 
It  was  held,  that  he  could  not  go  into  the  inquiry  or  compel  the  execu- 
trix to  account  for  any  timber  or  wood  cut  or  sold  after  the  death  of 
the  testator,     lb.        ' 

3.  In  suits  for  separation,  where  the  complainant  proves  his  or  her 
case,  the  form  of  the  decretal  order  settled  by  Chancellor  Kent  is  to  be 
used.     Poolv.  Pool,  192. 

4.  No  decree  where  evidence  is  equal  on  each  side.  CoutarU  v. 
Feaks,  330. 

5.  The  order  upon  the  coming  in  of  the  master's  report,  in  a  case 
like  the  above,  is  as  a  final  decree  and  must  be  enrolled  like  other 
decrees.     In  the  matter  o/Everit,  597. 

And  See,  Infant,  1. 

Deposit. 

1.  Although  a  judgment  is  obtained  through  a  bond  and  warrant  of 
attorney,  yet  a  complainant,  wishing  to  restrain  proceedings  under  it, 
must  make  a  deposit  or  give  eecurity  under  the  statute  relating  to  in- 
iunctions  to  stay  proceedings  in  personal  actions.  Farrington  v.  Free- 
man, 572. 

Disclaimer. 

I.  Where  a  defendant  disclaims,  the  complainant  may  bring  the  suit 
to  a  hearing,  and  if  there  were  probable  cause  for  making  such  defen- 
dant a  party,  the  complainant  may  have  a  decree  against  him  and  all 
claiming  under  him— and  this  too  (as  to  such  disclaiming  party)  with- 
out costs.     Spofford  v.  Manning,  358. 

Dismissing  Bill. 

1.  Where  a  bill  sets  up  one  agreement  and  the  answer  denies  it  and 
«ets  up  another,  the  bill  must  be  dismissed,  with  costs ;  but  without 
prejudice  to  another  bill  to  obtain  performance  of  the  agreement  ad- 
mitted in  the  answer.     Byrne  v.  Romcnne,  445. 

Examination  of  Witness.     Examiners  Office. 

1.  Counsel  have  no  right  to  advise  a  witness,  who  is  before  an  exam- 
iner, that  he  is  not  bound  to  answer  a  particular  question.  Taylor  v. 
Wood,  04. 
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If  the  witness  objects  he  should  demar.    lb. 

It  is  the  dutv  of  the  examiner  to  inform  a  witness  of  his  legal  rights, 
lb. 

Excanining  Defendant  as  a  Witness. 

1.  A  complainant  cannot  examine  a  sole  defendant  as  a  witness 
against  himself;  because  no  decree  can  be  had  against  a  party  defen- 
dant upon  facts  to  which  he  is  examined  as  a  witness.  Palmer  v.  Van 
Doren,  192. 

2.  If  there  be  more  defendants  than  one,  an  examination  of  a  defen- 
dant may  be  had  ;  and  you  may  get  a  decree  against  another  defendant 
upon  such  facts :  but  you  cannot  have  a  decree  against  the  party  ex- 
amined embracing  such  facts.     lb. 

3.  Where  a  defendant  has  been  examined,  under  the  usual  order 
as  a  witness,  a  complainant  may  have  a  decree  against  him  upon  other 
matters  to  which  he  was  not  examined.     lb. 

Exceptions. 

1.  Where  an  answer  accompanied  a  plea  and  the  latter  was  orer^ 
ruled,  the  complainant  was  allowed  twenty  days  to  except  to  the  an- 
swer.    Summers  v.  Murray^  206. 

Guardian.    Guardian  ad  litem. 

1.  Upon  an  application  to  appoipt  a  special  guardian  for  selling  an 
infant's  real  estate,  a  part  owner  of  the  property  and  who  is  also  a  cre- 
ditor against  the  infant's  share,  ought  not  to  be  appointed,  however 
responsible  and  correct  his  general  conduct  may  be.  And  if  he  should 
be  appointed,  his  acts  will  bd  strictly  scrutinized  by  the  court  Metier 
of  Tillotson,  US. 

2.  A  guardian  ad  litem^  executing  a  deed  for  an  infant,  should  sign 
thus  :  "  6.  B.  W."  (the  infant)  '*  by  J.  W.  his  guardian  qd  litem.''  1% 
the  maUer  of  Windle,  589. 

Injunction. 

1.  A  complainant  who  obtains  an  injunction  to  restrain  a  sheriff 
from  paying  over  the  amount  of  a  levy,  must  make  the  deposit  or  give 
the  bond  required  (by  statute)  in  cases  of  staying  proceedings  at  law. 
Boker  y.  Curtis,  111. 

2.  An  injunction  is  not  necessary  against  new  trustees  appointed 
since  the  commencement  of  the  cause.  There  is  a  sufficient  notice  of 
/is  pendensi    North  American  Coal  Company  v.  Dyettt  115. 
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Interpleader* 

1.  If  there  be  no  affidavit,  denying  collusion,  attached  to  an  inter- 
pleader bill,  it  is  ground  of  demurrer     Shaw  v.  Chester,  405. 

2.  Generally,  where  a  party  files  an  interpleader  bill,  he  must  offer 
and  be  in  readiness  to  bring  the  money  or  thing  in  dispute  into  court ; 
and  must  do  so  if  any  injunction  is  to  be  granted.    lb. 

Ne  exeaU    See  "  Ne  ExeaT  generally. 

Noticing  cause. 

1.  A  cayse  cannot  be  put  upon  the  calendar  by  anticipation.  There- 
fore, where  a  party  •  noticed  a  cause,  upon  a  certainty  of  having  a  re- 
port ready  by  the  time  it  was  called,  the  court  set  aside  a  default  ob- 
tained upon  such  notice  ;  but,  as  the  defendant  did  not  move  in  the 
matter  until  after  the  decree  was  entered,  no  costs  were  given.  The 
latter  should,  before  or  when  the  cause  was  called,  have  moved  to  strike 
it  off  the  calendar.    Mix  v.  Mackie^  420. 

Order. 

1.  Form  of  order  upon  a  judgment  creditor's  bill  taken  pro  confesso^ 
Stephenson  v.  Parkins^  218. 

Parties, 

1.  When  surviving  assignees  in  bankruptcy  are  looked  upon  as 
trustees  of  a  fund  in  their  hands,  the  substituted  assignees  who  are 
joined  with  them  are  so  likewise  and  they  should  be  parties  to  a  suit 
connected  with  such  a  fund,    Denston  v.  Morris^  37. 

2.  £.  M.  died  intestate  and  indebted  to  the  complainant's  testator 
in  a  money  bond.  J.  E.  M.  administered  on  the  effects  of  £.  M. ;  gave 
the  usual  bond,  with  sureties,  in  the  surrogate's  office  ;  and  committed 
a  devastavit  J.  E.  M.  died  ;  and  a  bill  was  filed  by  the  complainant's 
testator  against  the  administratrix  of  J.  E.  M.,  one  of  the  sureties  and 
the  administratrix  of  the  other  sureties,  for  the  purpose  of  fixing  themi 
on  the  ground  of  this  devastavit.  The  bill  was  Held  io  be,  as  to  parties^ 
well  filed.     Carow  v.  Mowatt,  57. 

3.  As  a  general  rule,  it  is  sufficient  to  bring  before  the  court  the 
first  person  in  being  who  has  a  vested  estate  of  inheritance  together 
with  those  claiming  the  prior  interests  and  omitting  those  who  may 
claim  in  remainder  or  reversion  after  such  vested  estate  of  inheritanoe. 
A  decree  against  the  party  having  that  estate  of  inheritance  will  bind 
those  in  remainder  or  reversion  or  who,  in  any  way,  come  aflerward«  • 
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and  they  have  a  right  of  appeal  from  a  decree  made  against  the  penoa 
having  the  prior  estate.  But  there  must  be  a  clear  tenancy  in  tail  to 
dispense  with  the  necessity  of  a  remainder  man  being  a  party  to  a  bill 
of  foreclosure.  If  there  be  an  express  estate  for  life  and  it  is  doubtful 
whether  the  same  person  is  also  tenant  in  tail,  the  lemainder  man  who 
has  the  first  estate  of  inheritance  ought  to  be  a  party.  Eagk  Fire 
Ins.  Co.  V.  CammeU  127. 

4.  M.  C.  mortgaged  real  estate ;  and  died,  after  making  his  will. 
He  thereby  gave  all  his  real  and  personal  estate  to  his  widow  until 
second  marriage  or  death ;  then  to  his  daughter  Mary  as  long  as  she 
lived  ;  and  if  she  had  no  heirs  at  her  death,  then  to  go  to  the  children 
of  J.  C.  Held,  that  the  daughter  Mary  had  only  a  life  estate ;  aod 
that  on  a  bill  of  foreclosure,  the  children  of  J.  C.  ought  to  have  been 
made  parties.    lb. 

5.  Money  was  left  by  H.  with  M.  under  a  parol  request  to  put  it 
out  at  interest  and  let  it  accumulate  until  the  youngest  of  cprtain  chil* 
dren  attained  21,  when  the  same  was  to  be  divided*amongst  the  survi- 
vors. M.,  fearing  misfortunes  in  his  business,  executed  his  own  hood 
and  mortgage  to  these  children.  This  transaction  is  not  a  mere  iota 
of  money,  but  a  special  deposit  for  investment  and  accumuhitioD. 
Money  so  deposited  remains  the  property  of  H.  and«  subject  to  her 
will ;  and  as  she  afterwards  bequeatheci  ail  her  estate  to  the  said  chil- 
dren, with  a  reservation  of  the  share  of  a  party  dying  to  such  one's 
issue,  and  some  of  them  died  leaving  children :  It  was  held,  that  a  bill 
of  foreclosure  and  sale  against  M.  could  not  be  sustained  by  the  per- 
sonal representatives  of  the  parents  who  had  left  issue.  Harrison  v. 
M^Mennomt/t  251. 

6.  If  an  answer  to  a  judgment  creditor's  bill  shows  that  the  persons, 
not  before  the  court,  claim  property  in  the  debtor's  possession  which 
the  creditor  attempts  to  reach,  such  persons  or  their  representatives 
must  be  made  parties  before  a  decree  can  be  had.     Taylor  v.  Millsj  318. 

7.  Court  can  dispense  with  parties  as  defendants  who  are  insolvent 
and  where  those  before  the  court  cannot  be  benefitted  by  having  them 
brought  in.     Van  Ckef  v.  Sickles,  392. 

8.  Where  judgment  creditors  file  a  bill  upon  a  judgment  obtained 
:against  several,  there  will  be  no  necessity  for  making  those  of  the  debi- 
tors parties  who  are  insolvent  and  destitute  of  property,  provided  their 
jbelng  so  plainly  appears  upon  the  bill.     lb. 

And  See,  Executor  and  Administrator^  5 ;  Principal  and  Surety^  1. 2. 

Paying  money  out  of  court* 

1.  It  is  contrary  to  the  practice  of  the  court  to  direct  the  payment 
of  a  gross  sum  by  one  party  to  another  pending  a  suit  and  where  there 
is  no  sum  in  court.    Bogert  v.  Bogert^  399. 
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Iteceiver*8  Accounts, 

1.  A  master's  report  upon  a  receiver's  accounts  need  not  be  con- 
firmed and  cannot  be  excepted  to.  If  a  party  be  dissatisfied,  he  should 
ask  leave  of  the  court  to  review  the  principle  upon  which  the  accounts 
are  taken  so  far  as  the  objectionable  items  are  concerned.  Brower  ▼• 
Browetf  021. 

Be/iearing. 

1.  An  omission  in  a  decree  of  any  matter  which  would  have  been 
inserted  as  a  thing  of  course  may  be  supplied  on  motion:  but  nothing 
more.  And  if  any  important  error  has  occurred  or  any  thing  material 
has  been  omitted,  a  re-hearing  should  be  asked.  Gardner  v.  Dering^ 
131. 

2.  An  application  will  not  be  treated  as  one  for  a  re-hearing,  unless 
it  is  apparently  so  and  made  in  due  form  and  according  to  the  settled 
practice  of  the  court.    lb. 

liepUcation. 

1.  Upon  deciding  whether  a  complainant  may  be  allowed  to  file  a 
replication  after  ihe  ordinary  time  is  passed,  the  court  will  not  look  into 
the  pleadings  to  see  what  equity  the  complainant  has.  It  will  grant  it 
or  not  upon  the  merits  of  the  application  merely.  La  Roqw  v.  DavU, 
599. 

Service  of  Pleadings  and  Papers. 

1.  Although  a  solicitor  appears  for  different  defendants  at  different 
times,  yet  the  solicitor  for  the  complainant  should,  in  every  case,  serve 
a  copy  of  the  bill  whenever  he  serves  notice  of  an  order  to  answer  ; 
and  should  not  go  upon  the  idea  of  the  opposite  solicitor's  requiring: 
only  one  copy.     Wyckoff  v.  Boyd^  516. 

2.  A  right  which  a  solicitor  has,  for  his  client,  under  any  rule  or 
practice,  can  be  waived  by  parol.  A  solicitor,  therefore,  who  waived 
his  right  to  a  copy  of  an  answer  by  parol,  is  bound  thereby  and  cannot 
afterwards  raise  the  objection  of  a  want  of  service  of  a  copy.    lb, 

3.  A  party  in  interest,  summoned  before  a  roaster,  is  not  guiltT^ 
of  a  contempt  for  non-attendance,  where  neither  he  nor  his  solicitor  has 
been  served  with  the  order  upon  which  the  summons  is  based.  HoU 
comb  v.  Jackson^  620. 
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PRINCIPAL  AND  SURETY. 

1.  Where  a  party  is  attempted  to  be  fixed  as  a  principal  in  a  mo* 
ney  bond  and  the  defence  is  that  he  was  a  surety  only  and  bad  required 
the  obligee  to  sue  the  other  party  as  principal  and  such  obligee  had 
neglected  to  do  ^p :  this  is  new  matter,  and,  when  put  in  issue,  most 
be  made  out  distinctly  and  beyond  all  reasonable  doubt*  A  full  and  ex- 
plicit notice  or  request  from  the  surety  to  the  creditor,  to  proceed  with- 
out delay  to  collect  the  amount  from  the  principal  debtor,  must  be  proT- 
ed  ;  and,  in  order  to  exonerate  the  surety,  it  must  also  appear  that  the 
creditor  has  improperly  refused  or  neglected  to  do  so,  and,  by  such  re- 
fusal or  neglect,  the  means  of  recovcrmg  the  debt  of  the  principal  bare 
been  lost  by  intervening  insolvency  or  from  some  other  cause.  Vakn- 
tine  V.  Farrington,  53. 

2.  A  bil!  by  a  bond  creditor,  upon  a  joint  and  several  bond,  will  be 
sustained  against  the  heirs  and  devisees  of  a  deceased  obligor,  although 
filed  before  the  legal  remedy  has  been  exhausted  against  we  surviTiog 
obligor.     It  is  only  necessary  to  make  the  latter  a  party.     lb. 

PRODUCTION  OP  DOCUMENTS. 

1.  Where  a  defendant  seeks  the  production  of  documents  or  ac- 
counts in  the  complainant's  possession,  he  cannot  (unless  in  the  case  of 
requiring  them  before  he  can  answer  and  where  they  are  wanted  for 
safe  custody)  get  at  them  by  a  motion,  but  must  file  a  cross  bill.  Thus, 
an  executor  had  filed  a  bill  to  settle  the  trusts  of  a  will ;  B.  &  wife 
answered ;  a  replication  was  filed  ;  and  the  .  taking  of  testimony  com- 
menced. B.  &  wife  then  applied  to  have  the  books  and  papers  left 
with  the  examiner  for  the  use  of  witnesses  and  counsel.  Denied ;  nnd 
the  parties  were  left  to  a  cross-bill.    Bogert  v.  Bogert^  S99. 

2.  A  party  at  law,  who  wants  the  production  of  books,  accounts  or 
letters  to  aid  him,  should  (under  the  statute)  apply  to  the  court  in  which 
ibe  action  is  brought.  As  such  court  can  order  the  production  of  them, 
•equity  will  not  entertain  a  bill  of  discovery  for  the  purpose.  Fitakmglk 
v.  Everingham^  605. 

See  also,  BiUof  Discovery ^  1. 
PUBLIC  ADMINISTRATOR :  See  EofeaUor  and  Adminisiraior,  ^ 


INDEX.  "HI* 


QUANTUM  DAMNIFICATUS. 

1.  Chancery,  having  jurisdiction,  can,  where  it  is  necessary*  ascer* 
tain  the  damages  of  a  party  by  an  issue  of  qitaiUum  damnijkatiu  or  by 
a  reference.    Jackson  v.  Baker,  471. 


R. 


RECEIPT. 

1.  Although  a  receipt,  not  under  seal,  is  expressed  to  be  in  full>  and 
therefore  presumptive,  in  favor  of  payment  in  full,  yet  the  presumption 
may  be  repelled,  explained  and  contradicted  by  parol  testimony.  And 
where  a  party  claims  against  the  face  of  such  receipt,  it  is  for  him  to 
prove  his  prior  demands  and  'tis  not  obligatory  upon  the  holder  of  the 
receipt  to  show  previous  payment  independent  of  the  receipt.  Patter* 
son  V.  AckersoUt  427. 

RECEIVER. 

1.  The  solicitor  for  a  complainant  should  not  be  the  solicitor  of  a 
receiver  in  the  cause.    Ray  v.  Macomb^  165. 

S.  The  court  does  not  appoint  a  receiver  over  real  estate  before 
the  hearing,  unless  there  is  evidence  of  fraud  in  obtaining  possession  or 
special  circumstances  to  show  a  necessity  to  preserve  the  property 
pendente  lite.     Willis  v.  Corlies,  281. 

8.  The  society  of  friends  hold  real  estate  (meeting- house^  &c.)  by 
trustees,  never  having  been  incorporated.  A  schism  takes  place  in  the 
congregation  ;  two  parties  are  formed ;  and  as  many  trustees  belong  to 
one  party  as  to  another.  One  side  withdraws,  and,  claiming  to  hold 
the  original  faith  of  the  society,  file  a  bill  for  a  receiver  and  to  restrain 
the  parties  in  possession,  <&c.  No  charge  is  made  of  danger,  fraud  or 
irresponsibility.  Motion  for  a  receiver,  upon  the  matter  of  the  bill  and 
affidavits  in  opposition,  denied  with  costs.     lb. 

And  See,  Partnership,  8,  9. ;  Practice,  Receiver's  Accounts^  l» 
Vol.  II.  90 
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RE-HEARING. 

1.  An  objection  of  substance  by  a  defendant  can  be  first  raised  opoii 
a  re-hearing,  even  though  it  may  prove  fatal  to  the  whole  bill.  Btaii' 
son  V.  M^Inennomyf  ^51. 

.  And  See,  Practice,  Re-hearing. 

REWARD. 

1.  A  participation  in  a  public  reward  is  not  wholly  incompatible 
with  the  duties  of  public  officers  or  against  the  policy  of  the  law.  Ctiy 
Bank  v.  Bangs,  05. 

2.  If  a  particular  house  or  place  is  to  be  searched  for  stolen  goods, 
a  warrant  should  be  obtained  designating  the  place  particularly  and  de- 
scribing the  property  in  the  warrant,  in  order  to  justify  the  officer  in 
making  a  search  provided  it  should  prove  fruitless.     lb. 

3.  Still,  generally,  stolen  property  may  be  stopped  or  taken  is  any 
place,  either  by  a  private  citizen  or  public  officer,  without  a  searcA- 
warrant ;  and  it  is  especially  the  duty  of  the  officer  to  do  it    lb. 

4.  When  a  reward  is  offered  for  the  recovery  of  property,  it  is  ex- 
tended beyond  persons  who  merely  act  ministerially.  The  criterioa 
for  determining  to  whom  the  reward  belongs  is  this :  who  is  the  person 
that  has  acquired  a  knowledge  of  the  facts  necessary  to  a  detection  or 
discovery  of  the  thing  stolen  or  lost  and  has  imparted  such  knowledge 
with  the  intent  and  for  the  purpose  of  bringing  about  a  recovery  or 
restoration  of  the  property,  taking  upon  himself  the  risk  and  conse- 
quences of  a  failure,  and  acting  with  a  view  to  the  reward,  if  his  sos* 
picions  and  disclosures  are  well  founded  and  successful  1  In  socfa  a 
case,  therefore,  the  mere  officer  who  acts  in  his  duty  will  not  be  enti- 
tled.   It  is  not  like  the  case  of  salvage  in  the  marine  law.     lb. 

5.  A  servant,  whose  information  to  a  mistress  may  have  given  the 
first  cause  of  suspicion  of  a  robber,  will  not  be  entitled  to  any  part  of 
a  reward  offered  for  the  restoration  of  stolen  property,  where  soch  in- 
formation was  not  given  with  an  intention  of  inducing  the  mistreps  to 
act  or  of  the  servant's  becoming  an  instrument  towards  its  recoYCiy. 
lb. 

6.  The  City  Bank  was  robbed.  A  large  reward  was  oflfered  for 
the  recovery  of  the  property,  and  a  proportionate  sum  for  any  part 
B,  the  keeper  of  a  boarding-house,  from  information  given  him  by  his 
wife,  suspected  a  boarder.  B.  went  to  a  police  officer,  stated  his  sus- 
picions, and  wished  the  latter  to  go  with  him.    He  did»  aceompanied  by 
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other  oflScers ;  none  of  them  had  warrants.  They  were  led  by  B.  into 
his  hoase,  who  pointed  out  the  trunks  of  the  boarder,  he  being  absent. 
One  of  the  officers  unlocked  a  trunk  and  found  the  stolen  money :  Held, 
that  B.  was  entitled  to  the  whole  of  the  reward.    lb. 


s. 


SALE. 

1.  G.  applied  to  H.  and  S.  in  Baltimore  to  sell  him  74  hhds.  of  mo- 
lasses on  a  credit  of  four  months.  They  declined  doing  so  upon  his 
own  credit.  Ue  offered  to  give  them  a  draft  upon  Mess.  H.  of  N.  V., 
his  consignees.  They  agreed.  G.  left  Baltimore  and  went  into  Vir- 
ginia.  H.  and  S.  wrote  to  G.  saying  they  were  ready  to  deliver  the 
molasses  and  considered  it  at  his  risk  and  account.  They  then  com- 
menced shipping  it  to  N.  Y.  (consigned  to  Mess.  H.)  and  handed  over 
the  bills  of  lading  to  G's  agents.  Another  letter  showed  they  were 
using  all  their  exertions  to  ship  off*  the  whole  ;  and  they  forwarded  a 
draft,  in  blank,  on  Mess.  H.,  requesting  G.  to  sign  and  return  it.  They 
afterwards  wrote  for  the  draft  and  notified  G.  of  the  clearance  of  all 
the  hogsheads.  Not  hearing  from  him,  they  again  wrote  for  the  draft. 
It  appeared  that  he  had  become  ill  in  Virginia ;  and  a  friend,  at  whose 
house  he  was,  answered  their  letter  at  G's  request,  stating  that  G.  would 
soon  go  on  to  JBaltimore  and  then  give  the  draft.  They  again  wrote, 
urging  to  have  the  draft,  saying  it  was  all  they  at  present  required.  6. 
died  insolvent  and  without  having  signed  the  draft.  The  consignees, 
Mess.  H.,  who  had  got  the  merchandize  insured,  were  applied  to  by  H. 
and  S.,  the  latter  sending  a  bill  of  parcels,  referring  to  G's  death  and 
asking  Mess.  H.  to  honor  the  amount  at  the  credit  of  the  four  months. 
A  creditor  in  N.  Y.  had  taken  out  administration  upon  G.'s  effects,  and 
claimed  the  proceeds  arising  from  the  molasses.  Held  that  there  had 
been  an  absolute  sale.  And  the  bill  of  H.  and  S.,  which  had  been  fi- 
led to  repudiate  a  sale  and  to  have  restoration  of  the  molasses  or  the 
proceeds  thereof,  was  dismissed  with  costs.  Harrison  v.  Williamson^ 
430. 

SALE  AND  DELIVERY. 

1.  Goods  were  sold  at  auction  on  the  ninth  and  twenty-second  days 
of  Jane,  on  "  approved  promissory  notes  ;"  and  delivered  to  the  pur- 
chaser, who  (although  in  good  credit  at  the  time)  did,  on  the  seven- 
teenth day  of  July  following,  make  an  assignment  for  the  benefit  of 
creditors.     The  approved  notes  had  not  been  given  and  were  not  ap- 
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plied  for  UDtil  after  the  assignment.  The  court  decided  that,  eTea  if 
there  were  a  custom  or  usage  as  to  sales  for  approved  paper,  the  delay 
of  the  complainants  here  was  against  their  recovering  possession  <^ 
the  goods  and  that  the  delivery  was  complete.    Mills  v.  Haliock^  6!i2. 

SCIRE  FACIAS  :  See,  Judgment  at  Law. 

SET-OFF. 

1.  Although  a  court  of  law  declines  to  determine  a  question  of  set 
off,  yet  this  is  not  res  judicata  so  as  to  preclude  an  inquiry  in  a  court 
of  equity  having  concurrent  jurisdiction.     Hackett  v.  Connett^  73. 

2.  Unliquidated  damages,  arising  from  a  breach  of  covenant,  give 
no  right  of  set  off  at  law  ;  and  the  same  rule  applies  in  chancery  even 
fiince  the  R.  S.    lb. 

3.  Although  chancery  has  sometimes  exercised  the  power  of  decree- 
ing a  set  off  independent  of  the  statute,  it  has  only  done  so  where  there 
was  either  an  express  or  implied  agreement  of  stoppage  pro  ianto  or 
mutual  credit.     lb. 

4.  There  is  no  such  thing  as  an  inherent  quality  or  right  of  set  off 
in  the  creation  of  a  debt  or  demand.  It  can  only  arise  or  attach  when 
there  is  a  mutuality  of  debts  of  such  a  certain  and  ascertained  charac- 
ter as  to  be  capable  of  set  off  or  of  being  applied  in  compensation  of 
each  other.     lb. 

5.  C.  filed  a  bill  against  H.  in  October,  1829,  which  was  dismissed 
on  the  7th  July,  1830,  with  costs.  He  filed  another  bill  against  H.  on 
the  16th  January,  1830,  which  was  also,  on  the  19th  October,  1830, 
dismissed  with  costs.  In  the  month  of  April,  1830,  C.  had  broocrht  an 
action  against  H.  for  a  breach  of  covenant  and  perfected  a  judgment 
therein  on  the  22nd  November,  18:^0 ;  but,  prior  to  the  judgment,  be 
assigned  the  damages  sustained  in  the  action  to  one  A.  Upon  a  hiW 
now  filed  by  H.  to  have  the  costs,  upon  the  bills  dismissed,  set  off  against 
the  judgment:  it  was  held,  that  the  right  of  set  off  did  not  exist,  pro- 
vided the  assignment  was  a  valid  and  unsatisfied  one.  But  H.  was 
allowed  the  option  of  a  reference  to  a  master  upon  this  point  within  a 
given  time  or  to  have  the  bill  dismissed  with  costs.     lb. 

6.  I.  gave  C.  his  promissory  note,  and  C.  shortly  afterwards  gave 
his  two  notes  to  I.  Prior  to  any  of  the  notes  becoming  due,  I.  became 
insolvent  and  made  an  assignment  of  his  estate,  including  the  two  notes, 
to  a  trustee  for  the  benefit  of  creditors.  C,  in  the  meantime,  bad  en- 
dorsed and  passed  away  I.'s  note  and  when  it  became  due  he  bad  to 
take  it  up.  C.  then  filed  his  bill  to  restrain  the  trustee  from  parting 
with  his  two  notes,  and  praying  that  the  one  he  held  made  by  I.  the 
insolvent,  might  be  set  off  against  his  own  two  notes..  But  the  court 
distinguished  this  case  from  Lindsay  v.  Jackson  and  dismissed  the  bill 
Chance  v.  Isaacs^  348. 

7.  Ajudgment  for  costs  will  not  be  off-set  against  another  jud^- 
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inent  so  as  to  divest  the  lien  of  the  attorney  for  costs,  in  the  first  men- 
tioned judgment.  The  court  will  protect  such  lien.  Van  Ranst  v. 
Parcells,  600. 

8,  Money  was  borrowed  from  a  Fire  Insurance  Company,  in  order 
to  erect  a  building  upon  the  mortgaged  premises.  When  the  building 
was  up,  it  was  insured  in  the  same  office  by  the  mortgagor^.  A  ^^^ 
destroyed  it  and,  at  the  same  time,  rendered  the  Insurance  Company 
insolvent.  Held,  that  the  loss  by  fire  might  be  set  off  against  the  bond 
and  mortgage.     In  the  matter  of  the  Globe  Insurance  Co,,  625. 

And  See,  Vendor  and  Purchaser,  16. 

SHERIFF. 

1.  Although  a  sherifT  may  meet  with  embarrassment  in  relation  to 
the  ownership  of  personal  property  upon  which  he  is  required  to  levy, 
or  in  regard  to  money  coming  into  his  hands  under  process  at  law,  yet 
he  cannot  sustain  an  inlcrpleadcr  bill : — he  has  sufficient  legal  protec- 
tion in  such  cases.  It  is  possible  there  may  be  circumstances  to  au- 
thorize a  bill  of  interpleader  by  a  sherifT — as  where  he  has  not  been  left 
to  pursue  the  usual  legal  course  with  an  execution,  but,  by  following 
the  directions  of  parlies  in  interest,  or  by  their  interference,  and  without 
there  being  any  fault,  omission  or  neglect  on  his  part,  he  has  been  led 
into  embarrassment  or  difficulty  in  relation  to  conflicting  claims  from 
which  he  can  relieve  himself  in  no  other  way.     Shaw  v,  Chester,  405, 

SPECIFIC  PEKFORMANCE:  See,  Vendor  and  Purchaser, 

STATED  ACCOUNT.  SETTLED  ACCOUNT. 

1.  As  a  general  rule,  where  an  account  is  made  up  and  rendered  in 
due  form,  he  to  whom  it  is  rendered  is  bound  to  examine  the  same  or 
to  procure  some  one  to  examine  it  for  him ;  and  if  he  admits  the  account 
to  be  correct,  it  becomes  a  stated  account  and  is  bihding  upon  both 
parties — the  balance  being  the  debt  which  may  be  sued  for  and  reco- 
vered at  law  upon  the  basis  of  an  insimul.  compulassent.  So,  if  instead 
of  an  express  admission  of  the  correctness  of  the  account,  the  party 
receiving  it  keeps  the  same  by  him  and  makes  no  objection  within  a 
reasonable  time,  he  will  be  considered,  from  his  silence,  as  acquiescing 
and  be  equally  bound  by  it  as  a  stated  account.  If  either  party  attempts 
to  impeach  the  settlement  and  to  open  the  accounts  for  re-examinatioD» 
either  wholly  or  in  part — and  which  can  only  be  done  upon  the  ground 
of  fraud,  mistake  or  error — the  burthen  of  proof  rests  upon  the  party 
impeaching  and  he  must  prove  the  fraud  or  point  out  the  error  or  mis- 
take on  which  he  relies.     Philips  v.  Belden,  1. 

2.  The  cases  allowing  enquiry  into  accounts,  where  there  has  been 
a  confidential  relationship  between  the  parties,  do  not  extend  the  doc- 
trine to  a  settled  account  between  principal  and  land  agent  where  there 


718  INDEX. 

has  been  an  actual  accounting,  even  although  there  may  have  been 
great  confidence  and  trust.     lb. 

3.  Equity  gives  great  effect  to  the  lapse  of  time  and  discourages 
claims  not  promptly  made,  especially  where  there  has  been  no  personal 
disability  or  other  impediment.     lb. 

4.  Where  enough  appears,  in  a  suit  for  account,  to  induce  a  belief 
of  errors  and  that  accounts  require  correction,  it  is  the  duty  of  the  court 
to  permit  it  to  be  done  by  giving  leave  to  surcharge  and  falsify.    lb. 

5.  Parties,  in  being  allowed  to  surcharge  and  falsify,  will  be  limited 
to  such  matters  as  they  have  specifically  alleged  to  be  overcharges, 
errors  and  omissions.     lb. 

6.  Distinction  between  surcharging  and  falsifying  and  accounting 
generally :  Where  liberty  is  given  to  surcharge  and  falsify,  the  court 
takes  the  account  to  be  a  stated  and  settled  account  and  establishes  it 
as  such.  If  either  party  can  §how  an  omission,  for  which  an  entry  of 
debit  or  credit  ought  to  be  made,  such  party  surcharges,  i.  e.  adds  to 
the  account,  and  if  any  thing  should  be  inserted  which  is  wrong,  he  is 
at  liberty  to  show  it,  and  this  is  a  falsification.  The  onus  probandi  is 
always  on  the  party  making  the  surcharge  or  falsification ;  and  if  be 
fails  to  prove  it,  the  account  must  stand  as  correct.  But,  in  a  general 
accounting,  the  party  producing  the  account  must  show  the  items  to  be 
correct.     lb. 

7.  O.  and  P.  were  owners  of  a  large  landed  estate  divided  into 
farms.  Many  years  ago  they  appointed  T.  B.  their  general  agent  to 
manage  the  estate  and  its  tenantry  and  to  agree  with  purchasers  and 
to  receive  all  the  money  and  revenue  arising  from  it.  This  agency 
continued  to  1791,  when  A.  fi.  (nephew  to  T.  B.)  was  appointed  sub- 
agent.  In  1806,  T.  B.  died ;  and  A.  B.  became  the  general  agent 
Soo6  afterwards  O.  died,  but  the  whole  estate  descended  to  P.  who 
continued  A.  B.  as  such  agent  down  to  1826.  The  powers  of  A.  B.  as 
given  to  him  by  O.  and  P.  were  those  of  a  general  agent  and  steward 
O.  and  P.  were  in  every  way  competent  to  scrutinize  the  accounts  of 
A.  B.,  but  still  they  were  averse  to  the  trouble  of  it  and  relied  entirely 
tipon  his  integrity  and  went  into  no  minute  examination  of  them.  He 
received  money  and  acted  generally  in  the  agency  ;  and  from  time  to 
time  showed  accounts,  books  of  entries,  vouchers,  and  copies  of  receipts 
ffiven  by  him  and  paid  balances  as  stated  to  the  parties  and  they  gave 
him  receipts  and  acknowledged  the  accounts  to  be  settled.  Heui,  that 
this  was  dififerent  from  a  case  of  confidential  relationship ;  and,  upon 
a  bill  filed  by  P.  in  1829,  against  A.  B.  for  a  general  accounting.  De- 
creed the  accounts  rendered  and  signed  to  be  stated  and  settled  ac- 
counts. But  inasmuch  as  some  particular  errors  and  omissions  were 
expressly  charged,  the  court  allowed  the  parties  to  surcharge  and  fal- 
sify as  to  these,  but  no  further.     lb. 

6.  A  stated  account,  which  is  to  be  considered  as  valid  between  the 
original  parties  to  it,  is  also  so  between  one  of  the  parties  and  a  person 
who  guarantees  under  it.     Bullock  v.  Boyd^  293. 
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0.  A  defendant  may  plead  or  set  up  in  his  answer  a  stated  account 
to  a  bill  for  an  account  generally  ;  and  this  will  be,  prima  faciei  a  bar 
to  any  further  accounting :  unless  upon  a  bill  charging  error  or  fraud.   lb. 

10.  A  party  can  surcharge  and  falsify ;  but  to  be  allowed  this  he 
must  charge  or  show  specific  error.    lb. 

See  alsOt  Pleadings  Answer, 

STATUTE,  generally. 

1.  Distinction  between  remedial  and  penal  parts  of  statutes.  Van 
Book  V.  Whitlock,  304. 

2.  Upon  every  statute  made  for  the  redress  of  any  injury,  mischief 
or  grievance,  an  action  lies  by  the  party  aggrieved,  either  by  the  ex- 
press words  of  the  statute  or  by  implication.  This  was  the  doctrine 
of  Ch.  Baron  Comyn  ;  and  it  is  here  recognized.     lb. 

3.  The  injured  party  only  can  sue  upon  a  remedial  statute.     lb. 

4.  Equity  cannot  relieve  against  the  provisions  of  a  statute.  Gor^ 
man  v.  Low^  324. 

STATUTE  OF  FRAUDS. 

1.  Acts  of  part  performance  of  a  parol  agreement  for  a  new  lease 
will  not  take  such  agreement  out  of  the  statute  of  frauds,  unless  they 
are  solely  applicable  to  the  parol  agreement.  Therefore,  repairs  by  a 
tenant  under  his  old  lease  to  a  considerable  extent,  upon  the  idea,  ia 
his  own  mind,  of  getting  a  new  lease,  formed  no  consideration  for  a 
promise  to  give  a  new  lease.     Byrne  v.  Romaine^  445. 

2.  Land  was  struck  off  to  R.  (who,  in  truth,  was  one  of  the  sellers,) 
he  let  B.  take  his  place,  the  latter  agreeing  to  give  his  note  for  an  ad- 
vance or  premium,  paying  deposit  to  the  auctioneer  and  receiving  the 
auctioneer's  receipt  as  the  buyer.  On  a  bill  for  specific  performance,  a 
plea  of  the  statute  of  frauds  was  interposed,  but  overruled,  with  liberty 
however,  to  R.  to  set  it  up  in  an  answer — it  being  a  case  of  some  nicet* 
ty.     Bailey  v.  Le  Roy,  514. 

And  see,  Trust,  Trustee,  4^.  3. 


STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  or  a  staleness  of  demand  should  be  set 
up  by  plea  or  answer  and  cannot  be  taken  advantage  of  by  demurrer. 
Denston  v.  Morris,  37. 

2.  It  is  a  general  rule  that  no  advantage  can  be  taken  of  the  statute 
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of  limitations  as  a  bar  to  a  plaintiff 's  demand,  unless  the  defendant 
either  pleads  it  or  insists  upon  the  same  by  his  answer.  But,  the  like 
strictness  and  particularity  are  not  required  in  an  answer  as  in  a  plea  5 
although  enough  ought  to  be  stated  to  put  the  facts  in  issue  upon  which 
the  benefit  of  the  statute  is  claimed.     Van  Hook  v.  Whitlockj  304. 

3.  Defendants,  being  desirous  of  protecting  themselves  under  more 
than  one  provision  of  statutory  limitations," set  up  in  their  answer  that 
as  to  all  the  causes  of  action  of  which  there  was  concurrent  jurisdic- 
tion in  courts  of  law  and  equity,  such  causes  did  not  accrue  within  six 
years  before  the  filing  of  the  bill  and  as  to  all  other  causes  of  actioo, 
they  did  not  accrue  within  ten  years  ;  and  they  insisted  also  upon  a 
lapse  of  time  generally  :  Held,  to  be  sufficient  to  take  advantage  of  any 
statute  of  limitations  which  might  apply.     lb. 

4.  A  party  was  interested  in  a  bond  and  mortgage.  D.  gave  a 
power  of  attorney  to  B.  in  1824.,  to  receive  the  amount  coming  to  him 
whenever  the  mortgage  should  be  paid  off  and  to  pay  himself  monies 
due  and  other  parties  designated  and  to  whom  he,  (D.)  was  also  indebt- 
ed :  Held,  that  the  statute  of  limitations  did  not  run  against  the  debts 
and  that  these  creditors  were  justified  in  waiting  until  the  mortgage 
was  paid  off — nor  was  payment  to  be  presumed  from  lapse  of  time.  In 
the  matter  of  Oakley,  478. 

5.  The  statute  of  limitations  does  not  bar  arrears  of  dower.  Van 
Crelden  v.  Post,  577. 

SUBSTITUTED  SECURITY. 

1.  Where  a  power  of  attorney  is  given  to  pay  the  debt  of  another 
who  holds  a  promissory  note,  such  debt — after  lapse  of  time — ^will  be 
valid,  although  the  note  may  not  be  forthcoming.  There  has  been  sub- 
stituted security.     In  the  matter  of  Oakley,  478. 

SURCHARGING  AND  FALSIFYING.    See,  Stated  Account,  fc. 

4,  5,  0. 
SURROGATE. 

1.  Error  of  judgment  by  a  surrogate,  however  palpable,  does  not 
render  proceedings  under  it  void  :  and  advantage  can  only  be  had  on 
appeal.  It  cannot  be  passed  upon  in  a  collateral  suit  or  action.  Wood- 
ruf  V.  Cook,  259. 

2.  A  mother's  charge  for  maintaining  children  after  a  father's  death 
is  not  to  be  construed  into  a  debt  which  can  allow  a  surrogate  to  sell 
the  real  estate  of  the  latter.    lb. 
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TAXESS.    See,  Mortgagor ;  Mortgagee,  2. 
TENANT  FOR  LIFE. 

1.  A  life  estate  in  a  house  and  lot  under  mortgage  is  given  by  a  teS' 
tator  to  three  persons  equally  and  then  to  others  in  fee.  Heldf  that  the 
tenants  for  life  must  keep  down  the  interest  equally  out  of  the  rents. 
That  when  the  life  estates  fall  in,  the  mortgage  remains  a  charge  to  be 
borne  by  those  in  fee.  The  tenants  for  life  are  not  bound  to  extinguish  it« 
If  the  mortgages  are  called  in  during  the  lives  of  the  tenants  for  lib 
and  it  should  be  found  expedient  to  pay  the  same  out  of  the  residuary 
personalty  of  the  devisees  in  fee,  the  latter  will  stand  in  the  place  of 
the  mortgagees  so  far  as  to  collect  the  interest  payable  bv  the  tenants 
for  life.  And  as  in  this  case  the  executors  had  paid  off  the  mortgage, 
it  was  also  held  that  the  tenants  for  life  must  bear  the  interest  which 
accrued  upon  it  from  the  testator'^  death  to  the  time  of  payment  and 
continue  to  be  charged  with  interest  as  if  the  mortgage  remained. 
Cogswell  v.  Cogswell^2^\. 

2.  Real  estate  purchased  by  a  testator  and  devised  to  tenants  for 
life  and  to  others  in  fee  had  not  been  entirely  paid  for :  Held^  that  the 
executors  must  pay  the  balance  like  any  other  debt  out  of  the  personal 
estate ;  that  the  tenants  for  life  could  insist  upon  it ;  and  that  the  title 
would  have  to  be  taken  to  the  executors  in  trust  for  the  purpose  of  the 
will.    lb. 

3.  Life- tenants  cannot  compel  executors,  in  the  absence  of  anjr  di- 
rection by  the  testator,  to  use  the  residuary  estate  in  improvements 
upon  vacant  lots.  They  can  make  leases  for  their  lives  and  do  any 
thing  to  benefit  themselves  which  does  not  amount  to  waste  or  is  not 

frejudicial  to  the  inheritance,  without  requiring  the  aid  of  the  court 
b. 

4.  Lots  with  buildings  upon  them  devised  to  tenants  for  life  and 
then  to  others  in  fee.  After  the  testators  death,  ten  feet  of  the  fronts 
taken  off  to  widen  the  street,  which  destroyed  the  buildings.  It  w^ 
considered  desirable  to  erect  new  ones.  The  court  directed  the  execu- 
tors to  appropriate  a  sum  out  of  the  residuary  personal  estate  to  build 
them,  reserving  an  interest  of  6  per  cent,  upon  the  actual  cost  to  be 
paid  out  of  the  rents  and  a  reasonable  allowance  for  the  depreciation 
and  repair   until  the  life  estates  should  fall.     lb. 

5.  Although  personal  property  is  acquired  by  a  testator  after  the 
making  of  his  will,  yet  it  passes  under  it,  provided  words  sufBciently 

Vol..  11.  91 
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comprebensiTe  are  used  or  the  context  shows  be  did  not  intend  to  ie 
intestate  as  to  any  part     CfBrien  v.  Heeney^  242. 

6.  Where  it  is  clear,  from  the  intention  of  the  testator,  that  the 
word  or  is  osed  instead  of  and^  and  e  comveno,  the  coart  interposes  to 
change  the  word.    lb. 

7.  If  it  is  perceiired,  after  a  foil  hearing,  that  an  efiectoal  decree 
cannot  be  made,  the  cause  can  be  ordered  to  stand  over  to  add  ptr- 
ties.    lb. 

TENDER. 

# 

1.  Where  a  person  holds  hypothecated  property  and  a  tender  is  made 
of  the  amount  due  upon  it  and  he  refuses  the  tender,  be  makes  the  pro- 
perty so  far  his  own  as  to  run  the  chance  of  after  depreciation  and 
will  be  obliged  to  take  it  in  full  satisfaction  should  it  prove  worthless — 
and  should  there  have  been  a  surety,  the  latter  then  becomes  released. 
Chiswoldv.  Jackson^  461, 


TRUST.     TRUSTEE.    CESTUI  QUE  TRUST. 

1.  Where  a  co-trustee  mingles  the  trust  funds  with  his  indmdnal 
monies  so  as  not  to  be  distinguished,  and  dies,  the  other  trustee  (as 
trustee)  cannot  file  a  bill  against  his  administrator  to  have  funds  in  hii 
hands  delivered  over ;  but  the  surviving  trustee  must  come  in  pari 
passu  with  the  creditors  of  the  intestate.     Hai^t  v.  Bulkley^  70. 

2.  A  trust  is  not  to  fall  for  want  of  a  trustee  or  from  any  other 
cause,  unless  it  would  be  inconsistent  with  public  policy  or  the  law  of 
the  land.     Stagg  v.  Beekman,  89. 

3.  A  trust  may  result  or  be  implied  from  a  joint  advance  upon  a 
purchase  by  two  in  the  name  of  one.  It  is  not  within  the  statute  re- 
quiring the  trust  to  be  manifested  by  writing.  And  the  payment  of  the 
money  after  the  purchase  (by  the  party  claiming  the  benefit  of  being  a 
joint  purchaser)  makes  no  difference.  Plea  that  the  alleged  tnxsX  was 
not  in  writing  and  that  the  complainant  did  not  pay  part  of  the  purchase 
money  at  or  before  the  completion  of  the  purchase,  overruled.  Itoss  ▼. 
Hegeman^  373. 

4. .  A  mortgage  is  made  to  a  church ;  and  a  person,  interested  in  the 
mortgage  money,  sells  his  interest  in  it  to  a  trustee  of  the  church :  Soch 
trustee  can  only  charge  against  the  church  the  amount  he  paid  for  it. 
He  must,  as  to  the  rest,  be  considered  as  having  acted  for  his  chnrch. 
In  the  matter  of  Oakley^  478. 
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USURY. 

1.  The  statute  against  usury  does  not  apply  where  a  loan  is  made 
to  be  returned  within  a  certain  time  or  upon  a  certain  event  depending 
upon  a  casualty  which  hazards  both  principal  and  interest  without  any 
right  to  look  to  the  borrower.     Dowdall  v.  Lenox,  267. 

2.  Where  a  monied  transaction  is  substantially  a  loan,  upon  an  un- 
derstanding that  the  money  or  thing  is  to  be  returned  at  all  events,  the 
lender  cannot  lawfully  reserve  to  himself  any  thing  in  the  shape  of  in- 
terest or  profit  beyond  the  amount  of  legal  interest.  Nor  will,  any  shift 
or  contrivance  take  the  case  out  of  the  statute.    lb. 

3.  The  test  of  usury  is :  whether  the  substance  of  the  transaction  is 
really  a  loan  of  money  or  the  creation  of  a  debt,  whatever  may  have 
been  the  form  of  the  contract ;  and  if  it  be  a  loan,  then  whether  the 
lender  or  payee  has  stipulated  for  or  secured  to  himself  by  means  of  the 
loan  and  arising  either  from  it  or  from  any  thing  connected  with  it  and 
forming  part  of  the  same  transaction,  any  profit  or  pecuniary  advantage 
he  would  not  otherwise  have  been  entitled  to  exceeding  the  rate  of  in- 
terest allowed  by  law  7     lb. 

4.  N.  owed  L.  94500.  The  former  applied  on  behalf  of  himself  and 
D.  to  L.  for  a  loan  of  860,000  to  purchase  a  cargo,  and  so  that  the  old 
debt  of  N.  of  94500  was  to  be  secured  by  the  same  bond  and  in  the 
same  way  whereby  the  $60,000  was  to  be  secured.  In  fact,  a  bond 
was  ffiven  by  N.  and  D.,  with  a  surety,  for  964,500  and  interest,  and  L. 
also  held  the  return  cargo  (as  had  been  agreed)  for  better  security. 
Heldf  that  the  adding  of  N.'s  old  indebtedness  of  94500  to  the  960,000 
borrowed  by  N.  and  D.  did  not  make  the  matter  usurious  either  as  be- 
tween N.  and  L.  or  D.  and  L.    lb. 


VENDOR  AND  PURCHASER. 

1.  It  is  a  well  settled  rule  of  equity  that  a  grantee,  to  whom  peg. 
session  has  been  delivered  under  covenants  of  title  and  warranty,  can 
have  no  relief  in  this  court  against  his  grantor  for  a  return  of  purchase 
money  or  security,  on  account  of  a  deficiency  or  failure  of  title.  Deti' 
ston  V.  Morris,  37. 

2.  If  a  fi;rantee  in  possession  has  taken  no  covenants  and  the  title 
fails,  he  will  be  without  a  remedy  in  equity  as  well  as  at  law,  provided 
the  contract  were  fair  and  no  fraud.    lb. 

3.  But  if  fraud  is  shown  in  making  the  purchase  or  in  completing 
it  and  whether  there  be  covenants  of  title  or  not,  the  purchaser  may 
come  into  equity  for  reliefer  to  obtain  indemnity  against  eviction,  dia- 
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turbance  or  defect  of  title.     These  circumstances  take  the  case  ovt 
of  the  general  rule.     lb. 

4.  Assignees  of  a  bankrupt  sold  a  lot  of  ground  for  94,300  to  I.  & 
with  a  promise  of  covenants  in  fee  and  a  warranty ;  the  latter  took 
possession  and  expended  money  in  building ;  the  assignees  then  refused 
to  give  a  deed  with  full  covenants  or  warranty  and  fixed  him  down  to 
take  a  deed  with  a  covenant  against  their  own  acts  only  and  took  a 
bond  and  mortgage  for  $4,000  payable  in  five  years,  upon  the  under- 
standing that  if  their  title  failed  they  would  return  the  purchase  rooDey 
and,  in  the  meantime,  would  not  pass  the  mortgage  away  ;  the  assig- 
nees, without  the  knowledge  of  I.  S.,  were  notified  of  an  loteDtion  to 
contest  their  title ;  I.  S.  sold  to  R.  D.  who  paid  off  the  mortgage  (the 
assigne  eshaving,  against  their  promise,  parted  with  it ;)  one  J.  J. 
brought  ejectment  upon  a  paramount  title  and  recovered  against  R.  D. 
who  compromised ;  and  K.  D.  failed  and  assigned  his  property  to  as- 
signees, who  filed  a  bill  against  the  assignees  in  bankruptcy  for  repay- 
ment of  the  amount  which  R.  D.  had  sacrificed  upon  the  compromise. 
The  defendants  put  in  general  demurrers :  Held^  that  the  assignees  in 
bankruptcy  not  only  took  the  mortgage  in  trust,  but  were  to  be  consi- 
dered as  trustees  of  the  money  arising  from  it  and  that  R.  D.  and  those 
representing  him  were  entitled  to  the  benefit  of  it ;  and,  consequeot/y» 
that  the  demurrers  must  be  overruled.     lb. 

5.  Where  circumstances  denote  fraud  in  omitting  to  redoce  a  psLil 
of  an  agreement  into  writing,  the  whole  of  it  is  open  to  parol  proof. 
The  court  disregards  the  writing  and  treats  the  whole  transaction  as 
a  verbal  contract.     Phyfe  v.  WardelU  47. 

6.  Bill  filed  by  the  lessee  of  premises,  which  he  held  under  a  church 
lease,  against  persons  who  had  agreed  in  writing  to  purchase  bis  lease- 
Complainant  alleged  that  an  implied  right  of  renewal  entered  into  the 
purchase,  and  that  defendants  were  to  take,  subject  to  a  burthen  upoa 
a  part  of  the  premises  of  a  lease  for  a  year  which  had  been  granted  by 
the  complainant.  The  buyers  omitted  to  insert  these  things  to  the 
written  agreement,  but  verbally  recognized  them ;  and  they  managed 
to  get  a  renewal  in  their  own  names,  through  the  recommendation  of 
tlie  complainant ;  but  declined,  inasmuch  as  the  old  term  had  in  the 
mean  time  expired,  to  make  good  their  agreement  with  the  latter,  and 

J>roceeded  to  eject  the  tenant  who  was  to  have  held  possession  of  a  part 
or  a  year.  Complainant  prayed  that  the  parties  might  pay  their  par- 
chase  money  and  perform  their  contract  with  him.  A  general  demur- 
rer was  interposed  :  but  overruled.     lb. 

7.  By  our  practice,  it  is  not  necessary  for  a  vendor,  under  a  cove- 
nant to  convey,  to  make  out  and  tender  a  deed  on  the  day  the  purchase 
is  to  be  completed.  He  is  not  bound  to  prepare  it  until  the  buyer  is 
ready  to  demand  it ,  and  even  then,  the  vendor  is  allowed  a  reasonable 
time  to  draw  and  execute  the  deed.  And  after  being  thus  drawn  and 
executed  he  is  to  hold  it  ready  for  delivery  when  required;  and  be  is 
not  in  default  until  the  latter  request  is  made.  Although  a  purchaser 
may  prepare  the  deed  and  tender  it  for  execution  (and  then  only  one 
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demand  is  necessary)  yet  still  the  above  appears  to  be  the  settled  law 
of  the  State.     Wells  v.  iSmilh,  78. 

8.  Parties  entering  into  a  contract  may  make  time  the  essence  of 
it.     lb. 

9.  A  short  delay,  Indeed  even  a  delay  for  a  length  of  time  fairly 
accounted  for  and  so  as  to  repel  ihc  presumption  of  a  waiver  or  aban- 
donment of  the  contract,  will  not,  ordinarily,  deprive  a  party  of  his 
right  to  a  specific  performance.  But,  where  the  vendor  requires  and 
the  purchaser  agrees  to  make  time  a  condition  of  the  contract  and  the'- 
insert  the  same  as  a  distinct  and  substantive  part  of  the  agreement,  ' : 
must  be  kept.     lb. 

10.  Where  a  vendor  lets  a  purchaser  into  possession  upon  an  under^ 
standing  not  to  require  the  consideration  until  the  buyer  has  a  title,  the 
latter  cannot  be  called  upon  to  bring  the  money  into  court.  Nor  can 
it  be  done  where  possession  has  been  given  without  any  stipulation 
made  about  the  purchase  money.     Birdsallv.  Waldron,  315. 

11.  If  a  purchaser  be  in  possession  under  a  prior  title  or  the  pos- 
session commenced  independently  of  the  contract  of  sale,  and  the  ven- 
dor be  guilty  of  laches  in  perfecting  the  title,  he  cannot  compel  the 
buyer  to  bring  the  consideration  into  court.     lb. 

12.  The  court  will  not  order  purchase  money  to  be  paid  before  a 
a  title  is  given,  unless  under  special  circumstances,  such  as  taking  pos- 
session contrary  to  the  intention  or  will  of  the  vendor,  or  where  the 
purchaser  makes  frivolous  objections  to  title,  or  throws  unreasonable 
obstacles  in  the  way  of  completing  it,  or  is  exercising  improper  acts 
of  ownership  whereby  the  property  is  lessened  in  value.     lb. 

13.  Where  a  vendor  is  resisting  performance  and  does  not  recog* 
nize  a  i)argain,  such  vendor  cannot  compel  the  vendee  to  pay  the  con-s 
sideration  into  court.     lb. 

14.  Where  a  person  holds  land  in  his  own  name,  but  is  only  a  trus- 
tee, and  dies,  leaving  a  will,  the  rule  is  that  the  legal  estate  in  such 
lands  will  pass  by  such  general  words  as  are  sufficient  to  comprehend 
it  in  legal  construction,  unless,  from  circumstances  appearing  on  the 
face  of  the  will,  it  can  be  collected  that  the  testator  meant  to  devise  his 
own  property  only  and  not  property  which  he  held  as  a  trustee.  If 
this  should  be  apparent  from  the  will,  the  le^^al  title  of  trust  property 
will  not  pass  by  the  will,  although  general  words  are  used  sufficiently 
eomprehensive  to  embrace  the  lands.  The  circumstances  which  weigli 
against  the  presumption  are  a  charge  of  debts,  limitations  in  strict  set- 
tlement or  any  other  disp<jsition  inconsistent  with  the  idea  of  its  being 
trust  prqperty  and  which  leads  to  the  inference  that  the  testator  could 
not  have  intended  to  give  the  legal  estate  of  such  property.  The 
Farmers  F.  I.  and  Loan  Company  foreclosed  a  mortgage  upon  lands, 
and  £.  T.,  their  president,  bought  the  same  in  his  own  name  and  had 
it  so  conveyed  :  but,  in  truth,  for  the  company.  E.  T.  died  before  it 
could  be  made  over  to  the  company ;  and  he  left  a  will  wherein  he 
bequeathed  and  devised  his  personal  property  and  real  estate,  by  the 
description  of  "  all  my  real  estate,*'  to  executors  upon  trust  for  his  chiU 
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dreii  (sonje  of  whom  were  infants.)  Upon  a  sale  of  the  said  lands,  U 
was  lield  that  the  title  and  conveyance  must  come  from  the  children  of 
E.  T.  and  did  not  pass  to  the  executors  under  his  will.  The  con>pany 
were  directed  to  join  in  a  release,  with  warranty  and  the  guardian  ad 
litem  for  such  of  the  children  as  were  infants  was  required  to  join  in  and 
execute  a  conveyance  on  their  part.  Merrill  v.  The  Farmers^  Fire  L 
and  Loan  Company,  547. 

15.  A  contract  to  sell  lands  is  a  revocation,  ;)ro  tonto,  ofaprior 
will:  but  the  latter  remains  in  force  as  to  the  legal  estate;  the  title 
passes  to  the  devisee  ;  and  he  will  be  a  trustee  for  the  purchaser  and 
compelled  to  convey.     Gaines  v.  Winihrop,  571. 

16.  Vendor  decreed  to  perform  contract,  with  costs.  All  the  pur- 
chase money  had  not  been  paid.  Court  allowed  the  vendee  to  off-set 
the  costs  against  the  balance  in  hand.     Day  v.  WesU  592. 

And  See,  Assets^  1 ;  Zten,  1,  2,  3,  4. 
VOLUNTARY  DEED.    VOLUNTARY  SETTLEMENT. 

1.  If  a  creditor  desires  to  impeach  a  voluntary  settlement,  apoo  a 
wife  made  by  the  husband,  such  creditor  must  be  one  by  judgment. 
Lawton  v.  Levy,  197. 

2.  A  deed  perfectly  gratuitous  and  voluntary  will  not,  for  that  rea- 
son, be  set  aside,  when  free  from  fraud  and  when  the  party  has  not 
thought  proper  to  reserve  a  power  of  revocation.  Potvell  v.  Murray, 
636. 


1^. 


WHARF. 

1.  A  person  taking  out  a  water  grant  from  the  corporation  of  the 
city  of  New  York  for  a  lot  of  fifty  feet  in  front  on  the  river  and  bindii^ 
himself  to  construct  a  wharf  or  bulk  head  along  the  entire  front  of  the 
grant  and  thereupon  bein^  entitled  to  all  the  emoluments  accraing  from 
it,  does  not  deprive  himself  of  the  right  to  any  portion  of  the  wharfage 
by  dedicating  a  part  of  the  lot  to  the  public  for  the  purposes  of  a  street 
or  passage.     Verplanck  v.  Mayor,  4^.  of  New  York,  220. 

2.  The  owner  of  upland  to  which  wharfage  or  other  incorporeal 
hereditament  attaches  is  entitled  to  all  such  incorporeal  right,  so  loi^ 
as  he  retains  the  ownership  of  the  soil.     lb. 

3.  A'  giving  to  the  public  of  a  perpetual  right  of  way  over  the  land, 
without  an  actual  grant  or  conveyance  of  the  land,  is  not  a  relinquish- 
ment of  any  of  his  rights  incident  to  the  fee.    lb. 
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4.  The  owQer  of  a  bulkhead  or  wharf  against  which  a  pier  is  placed* 
becomes  entitled  to  his  proportion  of  wharfage  arising  from  the  pier  in 
common  with  the  owners  of  the  bulkhead  who  contribute  to  the  build- 
ing of  the  pier  for  the  purpose  of  forming  a  slip  or  basin.     lb. 

5.  Construction  of  the  statute  in  relation  to  wharves,  piers  and  slips 
and  of  the  powers  of  the  corporation  thereunder  (2  R.  L.  of  1813,  431, 
§  224,  225, 228,  230.)     lb. 

WILL. 

1.  In  equity,  a  mere  bequest  by  a  creditor  to  his  debtor  is  not  ne- 
cessarily or  even  prima  facie  a  release  of  a  debt.  The  court  requires 
evidence  clearly  expressive  of  the  intention.  If  it  be  neither  expres- 
sed nor  apparent  upon  the  will,  evidence  aliunde  may  be  admitted. 
Stagg  V.  Beekman,  89. 

2.  H.  R.,  by  his  will,  bequeathed  $1,000  to  H.  R.  S.  By  a  codicil, 
he  devised  a  lot  of  ground  to  the  same  person  in  fee.  But  by  an  after- 
codicil,  he  revoked  both  the  legacy  and  devise  ;  and  directed  his  exec- 
utors to  hold  them  for  the  sole  benefit  of  the  said  H.  R.  S.,  subject  to 
the  order  and  direction  of  the  court  of  chancery  and  so  that  his  credi- 
tors should  take  no  part  of  it.  And  if  this  could  not  be  done,  then  the 
whole  of  the  said  devise  and  bequest  were  to  sink  into  the  residue. 
Afterwards,  H.  R.  S.  borrowed  $500  of  the  testator,  and  gave  a  pro- 
missory note  for  the  amount  payable  in  a  year  with  interest.  Held^ 
that  the  executors  were  trustees  for  the  said  H.  R.  S.  as  to  the  rents 
and  income  of  the  lot  and  bequest ;  that  there  was  no  lapse  as  to  these ; 
and  that,  under  the  circumstances,  the  debt  of  $500  was  to  be  deducted 
and  the  balance  only  of  the  $1000  considered  as  held  in  trust  for  him. 
lb. 

3.  A  devisor  may  give  to  his  devisee  either  land  or  the  price  of 
land  at  his  pleasure  ;  and  the  devisee  must  receive  it  in  the  quality  in 
which  it  is  given  and  cannot  intercept  the  purpose  of  the  devisor.  If 
it  be  the  purpose  to  give  land  to  the  devisee,  the  land  will  descend  to 
his  heir,  and  if  it  be  the  purpose  of  the  devisor  to  give  the  price  of  land 
to  the  devisee,  it  will,  like  other  money,  be  part  of  his  personal  estate. 
Marsh  v.  Wheeler,  156. 

4.  If  one  of  several  devisees  dies  in  the  lifetime  of  the  devisor  and 
the  heir  of  the  devisee  stands  in  his  place,  the  purpose  of  a  sale,  for 
the  convenience  of  a  division,  still  remains  and  the  share  of  the  one  dy- 
ing will  pass  as  money  and  not  as  land.  But,  in  the  event  of  all  the 
devisees  dying- in  the  lifetime  of  the  devisor,  the  purpose  of  a  sale,  for 
the  sake  of  a  division,  may  no  longer  be  applicable,  and  the  heirs  will 
take  the  whole  interest  as  land.     lb. 

5.  When  distant  legacies  are  given  to  individuals  or  an  aggregate 
bund  is  directed  to  be  divided  among  them  in  equal  shares,  without  the 
fenefitof  survivorship,  their  interests  are  several  and  if  any  of  them 
die  before  the  shares  are  vested,  what  was  intende  d  for  them  witl  faH 
into  the  residue.     lb. 
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6.  There  are  cases  of  a  legacy  lapsing  where  the  party  interested 
dies  after  the  testator,  provided  it  happen  before  the  legacy  is  payable. 
But  in  order  to  have  this  effect,  it  must  clearly  appear  that  the  time  of 
payment  is  made  the  substance  of  the  gift,  and  that  the  testator  meant 
the  time  of  payment  to  be  the  period  when  the  legacy  should  vest ;  and 
if,  in  such  case,  the  legatee  happens  to  die  before  the  time  arrives,  al- 
though afrer  the  testator's  decease,  the  legacy  necessarily  fails.  Qo 
the  other  hand,  if  the  gift  is  immediate  and  the  payment  only  is  post- 
poned to  a  future  period  (let  it  be  of  definite  or  uncertain  duration  and 
distinct  from  the  gift)  the  legacy  is  vested  and  the  death  of  the  legatee 
after  the  testator  will  not  defeat  it.     lb. 

7.  If  lands  are  devised  or  descend  to  the  heir,  charged  with  the 
payment  of  a  pecuniary  legacy  to  some  third  person,  payable  at  a  fu- 
ture day  or  upon  some  subsequent  event,  and  the  legatee  happen  to  die 
before  the  time  appointed  for  payment,  the  law  favors  the  heir  and  con- 
siders the  legacy  lapsed.     lb. 

8.  The  true  rule  with  respect  to  the  vesting  of  legacies  payable  out 
of  real  estate  is  this:  where  the  gift  is  immediate  but  the  payment 
postponed,  it  is  contingent  and  will  fail  if  the  legatee  dies  before  the 
time  of  payment  arrives  ;  but  where  the  payment  is  postponed,  in  re- 
gard to  the  convenience  of  the  person  and  the  circumstances  of  the 
estate  charged  with  the  legacy  and  not  on  account  of  the  age,  condi- 
tion or  circumstances  of  the  legatee,  it  will  be  vested  and  must  be  psud, 
although  the  legatee  should  die  before  the  time  of  payment     lb. 

9.  D.  M.,  by  his  will,  disposed  of  the  residue  of  his  estate  as  follows : 
<*  I  will,  order  and  direct  all  the  rest,  residue  and  remainder  of  my  real 
and  personal  estate  to  be  sold  after  the  expiration  of  one  year  from  the 
time  of  my  decease.  And  I  hereby  authorize  and  empower  my  execu- 
tors and  executrix  to  sell  and  convey  the  said  rest,  residue  and  remain- 
der of  my  real  estate  accordingly.  And  as  to  the  said  residue  of  my 
personal  estate  and  the  proceeds  of  the  sale  thereof  and  the  proceeds 
of  the  sale  of  the  said  rest,  residue  and  remainder  of  my  real  estate,  I 
give,  devise  and  bequeath  the  same  as  follows,  to  each  of  my  said 
daughters  "  {naming  iliem)  «*  the  sum  of  $500,  and  the  residue  thereof 
to  my  sons  *'  {naming  them)  "  to  be  equally  divided  between  them  share 
and  share  alike.  And  in  case  either  of  them  shall  have  departed  this 
life  before  me,  leaving  lawful  issue,  then  his  portion  thereof  to  go  to 
such  issue."  One  of  the  sons  died  after  the  testator,  leaving  a  widow 
but  no  children.  The  executors  had  sold  the  real  estate  and  the  pro- 
ceeds of  the  personally  remained  in  their  hands.  Upon  a  bill  filed  by 
the  widow  of  the  deceased  son  ;  it  was  held,  that  the  share  left  to  the 
latter  was  to  be  considered  as  personal  estate,  and  that  the  legacy  did 
not  lapse,  but  would  go  to  his  widow  and  next  of  kin.     lb. 

10.  By  a  clause  in  a  will  "  to  permit  my  said  wife  to  take  the  inter- 
est or  dividends  on  £3,000  British  Government  3  per  cent,  stock  during 
her  natural  life :"  Held,  that  she  was  entitled  to  the  dividends  whi^ 
might  be  declared  or  become  payable  at  any  time  after  the  testator's 
death.     Cogswell  v.  Cogswell,  231. 
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11.  By  another  clause,  the  executors  were  to  invest  in  stock  a  sum 
of  money  which  would  produce  an  annual  inconrie  of  81000.  And  from 
tioie  to  time  and  as  the  same  should  become  payable,  permit  his  wife 
to  take  such  income :  Held,  that  the  executors,  in  analogy  to  paying 
legacies,  might  take  one  year  for  the  investment.     lb. 

12.  Where  the  court  has  to  determine  whether,  under  a  will,  B. 
and  M.  take  estates  in  fee  or  for  life  with  remainders  and  also  whether 
their  children  take  remainders  for  life  or  in  fee  (out  of  the  same  pro- 
perty :)  it  will  be  necessary  to  bring  both  B.  and  iM.'s  children  and  their 
representatives  before  the  court  as  parties.     0*Brienv,  Heeney,  242. 

1^.  M.,  by  will,  directed  a  division  of  his  personal  estate  among  his 
five  children  and  their  issue,  deducting  however  all  advancements,  pro- 
vided the  personal  estate  should  be  sutiicient,  by  such  deductions,  to  make 
ail  equal  division  of  the  same  ;  and  if  not,  that  the  income  and  rents  of 
the  realty  bequeathed  to  such  of  the  children  having  such  advancement 
should  be  retained  and  appropriated  to  the  repayment  of  such  advance- 
ment until  the  same  was  reduced  to  $6,000,  and  that  such  80,000  or  any 
advancement  under  that  sum  should  be  considered  a  permanent  loan,  bear- 
ing interest,  payable  from  the  respective  share  and  income  of  the  rents  of 
the  party  having  such  advancement  and  the  principal  to  be  deducted  from 
the  respective  share  of  the  real  estate  upon  a  final  division.  The  personal 
property,  including  the  debts  due  from  two  of  the  sons,  amounted  to 
827,820 — one  of  these  debts  was  for  $6,000 ;  and  the  other  $10,000  and, 
owing  to  the  deficiency  of  the  personal  estate,  to  give  each  of  the  chil- 
dren $6,000,  a  question  arose  as  to  the  manner  of  dividing  the  personally : 
Held,  that  the  personalty  must  be  equally  divided  amongst  tlie  five  chil- 
dren,  without  reference  to  these  advances ;  and  that  such  advances 
must  be  turned  over  to  the  real  estate.     Morton  v.  Morton,  457. 

14.  C,  by  her  will,  directed  her  property  to  be  convened  into  mo- 
ney and  invested  at  interest ;  and,  after  giving  legacies,  ordered  as 
follows  :  *'  that  all  such  residue  of  said  interest  money  or  other  profits 
as  there  shall  be,  after  such  payments  as  above  mentioned,  be  equally 
divided  among  my  children  or  the  survivor  or  survivors  of  such  as  shall 
die  childless  yearly  and  every  year  share  and  share  alike  during  their 
natural  lives  ;  and  that  if  either  of  my  said  children  shall  die  leaving  a 
child  or  children,  then  the  part  or  share  of  whicii  the  parent  of  such 
child  or  children  was  receiving  the  interest  during  his  life  shall  imme- 
diately vest  in  and  be  the  prpperty  of  such  his  child  or  children  as  shall 
be  living  at  his  death:"  Held,  that  this  did  not  come  within  the  provi- 
sion of  the  Revised  Statutes  (1  R.  S.  773,  §  1,)  providing:  against  the 
suspension  of  ownership  of  personal  pioperty  for  a  longer  period  than 
two  lives  ;  and  that  the  clause  was  good.     Cromwell  v.  Cromwell,  495. 

15.  J.  P.,  by  will,  devised  the  residue  of  rents  and  profits  of  real 
and  personal  estate  to  his  children  C.  B.,  J.  I.  P.,  D.  D.,  W.  P.  and  P. 
K.  P.  to  be  equally  divided  between  them  and  their  legal  heirs  ;  and 
in  case  any  of  his  said  children  died  without  issue,  his  or  her  share 
should  revert  to  the  remaining  children  ;  but  in  case  of  one  dying  and 
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leaving  issue,  then  the  part  which  such  child  would  have  been  entitled 
to  should  make  a  share  for  his  or  her  child.  There  was  a  power  to 
his  executors  to  sell  all  the  real  estate,  add  all  the  personalty  to  it  and 
divide  tlie  same  into  five  parts,  and  dispose  of  one  fifth  to  the  said  C. 

B.  or  her  legal  heirs,  one  fifth  to  the  said  J.  I.  P.  or  his  legal  heirs,  one 
fifth  to  the  said  P.  R.  P.  or  his  legal  heirs,  one  fifth  part  at  interest, 
such  interest  to  be  paid  to  the  said  D.  D.  and  in  the  event  of  her  death 
before  her  husband,  to  appropriate  the  interest  to  the  benefit  of  her 
children  as  they  came  of  age  ;  and  if  she  survived  him,  then  she  was 
to  be  put  into  the  full  possession  of  the  one  fifth.  And  the  remaining 
one  fifth  was  to  be  placed  at  interest  for  W.  P.  (another  child ;)  and 
in  case  of  his  death  leaving  no  issue,  then  this  fifth  was  to  be  divided 
between  the  testator*s  surviving  children  and  his  legal  heirs,  but  should 
he  reform  in  his  habits,  then  he  was  to  have  the  entire  possession  of 
this  fifth  part.  The  will  directed  the  executors  to  sell  a  house  in  Broad 
Street  and  out  of  the  proceeds  to  pay  a  legacy ;  and  the  residue  of  the 
purchase  money  was  to  be  divided  into  six  equal  parts,  one  was  to  be 
given  to  his  wife  and  the  remaining  five  sixths  were  to  be  distributed 
among  his  children  and  their  legal  heirs  in  the  same  manner  as  had 
been  before  directed  with  regard  to  the  real  and  personal  estate  after 
the  death  of  his  wife.  The  widow  survived  all  the  children,  except 
W.  P.,  and  then  died,     W.  P.  was  living,  but  had  never  any  children. 

C.  R.,  D.  D.,  J.  I.  P.  and  P.  R.  P.  were  all  dead  leaving  children. 
Prior  to  the  deaths  of  P.  R.  P.  and  J.  I.  P.,  they  had  respectively  as- 
signed their  rights  in  the  testator's  estate  by  way  of  mortgage,  without 
their  widows  having  joined  :  Held,  that  the  children  took  an  estate  for 
life  in  the  property,  and  that  the  remainder  in  fee  went  to  the  children 
of  the  devisees,  i.  e.  all  the  children  of  the  devisees,  and  not  merely 
those  born  at  the  time  of  making  the  will  or  at  the  death  of  the  testa- 
tor. That  the  lands  passed  by  a  devise  of  the  rents  and  profits  ;  and 
were  vested  in  the  devisees,  subjdct  to  the  power  of  sale  in  the  trus- 
tees ;  and  when  this  was  executed,  the  proceeds  belonged  to  the  devi- 
sees for  life  in  remainder  in  like  manner  as  the  land.  That  the  proceeds 
of  the  Broadway  House,  after  settin^j  apart  a  sixth  for  the  widow,  stood 
upon  the  same  footii.g.  That  as  J.  I.  P.  and  P.  R.  P.  had  only  a  life 
estate,  their  widows  had  no  dower;  and  the  mortgages  only  operated 
upon  their  shares  of  the  rents  and  profits.  That  W .  r.*s  share  was  to 
be  put  out  during  his  life  and  afterwards  divided  amongst  his  brothers 
and  sisters-children  per  stirpes.  Shares  of  infants  to  be  paid  to  general 
guardians,  and  where  there  were  no  general  guardians,  to  be  paid  into 
court.  The  shares  of  femes  covert  (if  of  age)  to  be  paid  over  on  joint 
receipts  of  themselves  and  husbands.     Smith  v.  Post^  523. 

16.  H.  H.  was  one  of  the  children  and  heirs  of  J.  H.  deceased. 
The  latter,  by  will,  devised  all  his  real  and  personal  estate  to  his  exec- 
utors ;  upon  trust  to  convert  the  personalty  into  cash  and  invest  the  pro- 
ceeds ;  and  to  lease  such  part  of  the  real  estate  as  was  situated  within 
the  city  of  New- York,  and,  if  deemed  discreet,  to  sell  that  part  of  it 
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which  was  out  of  the  city.    The  rents  and  profits  (to  be  received  by  his 
executors)  were  to  form  one  general  fund.     An  annuity  and  some  lega- 
cies were  given  out  of  it ;  and  all  the  residue  of  income  of  this  general 
fund  was  to  be  divided  equally  among  the  heirs  who  were  named  (among 
them,  the  above  H.  H.)  and  to  be  paid  to  them  upon  their  own  receipts. 
Upon  the  decease,  of  either  of  the  testator's  sons  before  a  partition, 
thereafter  directed,  leaving  issue,  such  sons  had  power  to  appoint,  by 
will,  as  to  their  proportions  of  the  income  ;  should  either  son  die  intes- 
tate leaving  issue,  then  the  same  was  to  be  paid  to  their  respective 
widows  for  the  support  of  themselves  and  their  children ;  and  if  no 
widows  survived  them,   then  to  the  guardians  of  the  children.    After 
the  expiration  of  twenty-one  years  from  the  date  of  the  will  and  as 
soon  as  the  executors  should  then  deem  it  discreet,  all  the  estate,  real 
and  personal,  was  to  be  divided,  by  the  executors,  among  the  testator's 
heirs  or  their  legal  representatives,  the  latter  to  take  the  share  of  their 
ancestor.     In  making  partition,  if  both   parents   were   dead  and   their 
children  had  attained  the  age  of  twenty-one  years  or  were  married,  the 
share  of  the  parent  was  to  be  partitioned  amongst  such  children  and 
paid  over ;  and  those  who  had  not  attained  such  age  or  were  not  mar- 
ried, their  shares  were  to  be  invested  and   leased  until  such  period  or 
marriage  and  the   dividends,   &c.   paid  to  their  guardians.     In  making 
the  partition,  if  both   parents   were   alive  and  had  issue,  then,  with  re- 
gard to  the  personal  estate  forming  the   share  of  such  parent  (heir  of 
the  testator,)  the  executors  were  to  invest  the  same  under  the  direction 
of  the  parent  and  pay  it  into  the  hands  of  the  latter ;  and  the  real  estate, 
forming  the  share  of  such  parent,  was  to  be  leased  during  his  life  and 
the  rents  to  be  paid  in  like  manner  to  him — and  upon  the  decease  of 
both  parents,  the  personal  property  was  to  be  paid  over  and  the  real 
estate   divided  as  before  directed  in  the  case  of  the   death  of  both  pa- 
rents before  partition.     In  making  the  partition,  where  both   parents 
were  dead  leaving  no  issue,  the  share  of  real  and  personal  property, 
which  would  have  fallen  to  the  parent,  was  then  to  be  distributed,  ac- 
cording to  the  statute  of  distributions,   among^  the   testator's  surviving 
childreU'and   their   legal   representatives.     Two  of  the  testator's  heirs 
were  appointed  executors — one  of  them  being  the  cestui  que  trust  H.  H. 
Held,  that  the  absolute  ownership  of  the  personal  estate  was   unduly 
suspended  ;  and  it  was  not  an  answer  to  the  objection  founded  upon  the 
statute  to  say  that  the  events   provided  for  might  not  arise.     Also,  that 
as  H.  H.  was,  here,  a  trustee  as  well  as  a  cestui  que  trust,  the  trust,  as 
to  him,  could  not  be  supported.     Craig  v.  Hone,  554. 

17.  Even  if  the  trusts  could  be  considered  valid,  H.  H.  had  an  interest 
which  was  liable  to  his  creditors  and  the  same  could  be  reached  by  a 
judgment  creditor.  The  exception  in  the  statute  relating  to  creditors 
bills  (as  to  funds  held  in  trust  and  proceeding  **  from  some  person  other 
than  the  defendant  himself")  has  relation  to  trusts  authorized  to  be  cre- 
ated for  the  benefit  of  the  unfortunate,  the  infirm  and  the  helpless  and 
where  the  property  has  been  placed  in  the  hands  of  a  trustee  for  the 
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purpose  of  putting  it  beyond  the  reach  of  the  cestui  que  tmst  or  cre- 
ditors,   lb. 

18.  A  contract  to  sell  lands  is  a  revocation,  pro  tanto^  of  a  prior 
will :  but  the  latter  remains  in  force  as  to  the  legal  estate  ;  the  title 
passes  to  the  devisee  ;  and  he  will  be  a  trustee  for  the  purchaser  and 
compelled  to  pay.     Gaines  v.  Winthrop^  571. 

And  See,  Tenant  for  life,  l,  2,  3,  4. 

WITNESS.    EVIDENCE. 

1.  Parol  evidence  is  admissible  to  prove  a  trust  in  opposition  to  an 
absolute  deed  or  written  instrument ;  but  it  must  be  evidence  of  so 
positive  a  character  as  to  leave  no  doubt  of  the  fact  and,  at  the  same 
time,  so  clearly  define  the  trust  that  the  court  may  see  what  is  requi- 
site for  its  due  execution.     Harrison  v.  M'Mennomy,  251. 

2.  After  a  witness  in  an  examiner's  office  has  been  called  and  exam- 
ined by  a  party,  he  himself  cannot  withdraw  him,  even  though  be  may 
be  interested,  but  is  compelled  to  let  the  witness  be  cross-cxaniin^ 
generally  in  support  of  the  rights  of  an  opposite  party.  Bogeri  v.  Bo- 
gert,  309. 

3.  So  far  as  a  counsel  has  got  information  solely  from  a  peison 
coming  to  him  in  the  character  of  client,  the  rule  of  secrecy  holds:  but 
no  further,     lb. 

4.  Although  one  defendant  can  move  to  suppress  the  testimony  of 
a  witness,  who  was  a  party,  and  for  whose  examination  Jio  order  was 
entered  under  the  rule,  yet  his  testimony  will  hold  against  the  party 
who  had  called  him  and  it  is  also  good  as  to  those  who  have  waived 
objections.     lb. 

5.  There  is  no  occasion  for  an  executor,  who  comes  to  have  the 
trusts  of  a  will  defined,  to  bring  testimony  for  the' purpose  of  invali- 
dating the  marriage  of  a  defendant  who  claims  an  interest  in  the  estate 
through  it.     lb. 

6.  Where  a  written  document  is  the  basis  of  a  suit,  it  will  be  ne- 
cessary to  prove  it,  even  though  the  principal  defendant  may  admit  the 
same.     Desplaces  v.  Goris,  4:22. 

7.  Such  was  the  present  case ;  and  the  complainant  had  closed  bis 
opening  argument,  when  the  objection  was  taken  by  the  defendant's 
counsel,  who  also  closed  his  argument.  The  court  considered  such 
objection  valid  ;  but  allowed  the  case  to  stand  over  for  the  purpose  of 
giving  the  complainant  time  to  move  in  the  premises.  A  motion  was 
made  to  be  now  allowed  to  prove  the  agreement :  which  was  granted 
upon  payment  of  costs.  In  the  meantime,  the  argument  of  the  cause 
was  suspended.     lb. 

And  see,  Adultery  1. ;  Practice^  Examination  of  Witness.    Beceipl  1. 
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